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V Cur. Cancellarie. 
' Peter (Lord) King, Lord High Chancellor. 

Sir Foſeph Fekyll, Kt. Maſter of the Rolls. , 
Sir Philip York, Kt. his Majeſty's Attorney General. 
\ Charles Tallut, Eſq, his Majeſty's Solicitor General. 


BURROUGHS & ar Plaintiffs, 
_ JAMINEAU & a! Defendants. 


SEINNER, @.merchant-in- Londen, on the 22d: of Ja- 


- 


z nuary 1713, drew-two. bills of exchange on the plaintiffs Chan. 
at Leghorn, one for ſeven hundred pieces of eight, the other s. c. * 


for eight hundred, amounting in the whole to 3171. Sterling, 
payable to the defendant and company, or order, three 


months after ſights the defendant incloſed them in a letter 
to his co- partners at Leghorn, ho indorſed them over to 
Mul and Bouciere,, and they indorſed them over to Langlois 


and company, and the plaintiffs accept them the 19th of Fe- 

; the 11th of February Skinner ſtops payment, of 
ich the plaintiffs have advice, by letter bearing date the 
aid 19th of F which coming to their hands before 
the bills became due, they refuſe payment, and it being the 
aw of Leghorn, that the acceptor of a bill muſt either pay it 
or go to priſon without bail or main-priſe, or if he has any 
ojeftion to the payment, he muſt bring the money into 
Wut, and . proſecute the ſuit at his own charges: The 
plaintiffs accordingly brought the money into Court, and 


ts Langhir and company\to-appear, and upon. hearing the | 


. 


1 79 


In Court 
Lord Chan- 


* 


2 De Term. Sandi Michael. 1126, . 


By 283 cauſe, the acceptance was vacated againſt the defendants, and 


Ade draw. All the indorſees and negotiatars of the bill; and the money 


er fails be- depoſited was returned to the plaintiffs ; for by the laws of 
fore the bill Leghorn, if the drawer has failed, before the acceptance of 
pany the bill, and the acceptor at that time has no notice thereof, 
ceptor has he ſhall not be obliged to pay the bill, unleſs he has effects of 
no notice of the drawers in his hands, and then he ſhall be only anſwer- 
it, he is not able for their value; now it was impoſſible the plaintiffs, 
bar he bi, When they accepted the bills, ſhould know Skinner had failed, 
unleſs he becauſe the letter which adviſed them of it, bore date the 
has effect ſame day with the acceptance, and they had no effects of $4in- 
2 in der, but he was indebted to them 2757. Soon after the plain- 
his hands, tiffs came into Exg/and, upon which the defendant brought 
and then be his action againſt them in the Court of Common Pleas for the 
-- --> wg 3177. and the plaintiffs file this bill for an injunction, which 
2 value. was granted till the hearing of the cauſe, upon the plaintiffs 
giving judgment with a releaſe of errors. And the cauſe now 

. coming on to be heard, the Lord Chancellor decreed a per- 
foreign Petual injunction againſt the defendants, and that they ſhould 
court i acknowledge ſatisfaction upon the judgment, for his Lord- 
binding in ſhip declared, as the cauſe had received a determination in a 
— proper judicature, that ſhould be binding there: And to 
al iu- PE that our Courts have always a regard to the ſentence of 
foreign Courts, he quoted a 

murder committed beyond the ſeas, on the ſtatute of H. 8. 
tian pleaded in bar, that he had been tried in Spain and acquitted, 
brought on and the plea was allowed: And his Lordſhip further faid, 


— of that our Courts of Admiralty, every day in execution 
the — the ſentence of a foreign Admiralty certified to them. 


tancehaving | 


been vacated in the court of 1 Fern, 21. 2 Chan. Caf. 74. Carthew 42. 1 Chan, 


\Caf..237. Nelſ. Fol. Rep. in Can. 186. Szvinb., part 2. ſet. 6. n. 8, 9. Nelſ. vo. Rep. 
in Can. 103. 


One tried for a murder beyond ſeas, pleads in bar a trial in Spain, and an acquittal. 
This is a good plea, Show. 6. 8 LOAN 20 


Though Langlois and company, being the laſt indorſees, 
had the ſole property of the bills, and therefore made 
the only parties to the ſuit at Legborn, yet the ſentence made 
the acceptance void againſt the now defendants and all others. 


A_—_ The Lord 8 allowed this would have been a pro- 
; 42 per defence at law, yet would not diſmiſs the bill, becauſe the 
8 ow plaintiffs had given a judgment with releaſe of errors, and 3 
phoded, or difficulty might ariſe at law, as the plaintiffs in the action, 
— 7k are not the perſons againſt whom the ſentence was 2 


„where one being tried for 


258 BB Ke 


De Term Sancti Michael. 1726. * 


Legborn, and his Lordſhip ſaid, that this foreign judgment brought for 
might be either pleaded to the action, or given in evidence, the fame 

is if a ſeaman brings an aſſumpſit for wages, the defendant 
may plead in bar, a ſentence of the Admiralty; or give it in 

evidence upon non aſſumpſit, becauſe it defeats the promiſe. 


The defendants council inſiſted, that by the general cuſtom <A comme 
of merchants, an acceptor is at all events liable, and that it in liah can- 
would be very prejudicial to trade, if merchants in one not be given 
place, ſhould have greater advantages than in another, and hr ee 
be a great detriment to ſubſequent indorſees, that a fentence _ 
of divorce in {taly has been refuſed to be received in evidence payment is 
here, becauſc they eed there by a different law : and no ad of | 
that it was adjudged in Bland's caſe, that ſtopping paynient bankruptcy. 
is no act of bankruptcy. 


Stopping 


Caſe 2. 
In Court 
Lord Chan- 

cellor, 
| | It one part- 
one co- partner borrows money of the other on his erben 


m th 
note, he ſhall pay intereſt for it, though he had more money — as 


in the ſtock than what he borrowed; for the ſtock is only to note, he 


be employed in augmentation of the trade, for their mutual — 


BEECHER verſus GUILBURN. 


benefit, but neither of them can make uſe of it, for their (4 he had 


own-private advantage. more mo- 
ney in the 
ſtock than 


So | | he borrow- 
HARPER & ar Plaintiffs. = 
JOHN LEE, an infant, by his guardian LAMBETH> Caſe 3. 


& aÞ Defendants. | 108 
Lord Chan- 
THOMAS Loct uod made his will, inter a in theſe fee 


I give all 
words, | give and bequeath all my houſes, leaſes, tene- _ — 
* ments, and goods whatſoever, to my dear wife Margaret leaſes, tene- 
© Lockwood, for term of her life: and then to my nephew Mente, and 


© Harper Lockwood, all my books of geometry, eee 


* architecture ſoe ver to my 
and ſurveying, and all my mathematical rules and inſtru- wife forlife, 
ments: and as to any perſon who may have any claim, or ud en to 


. my nephew 
demand, as related to me, I give them twelve pence each; wo = 


' and I make Margaret Loct uod my executrix.% Thomas books and 
Lickword died, and Margaret proved his will, and took upon l my ma- 


herſelf the execution thereof, Harper Lockwood deviſed all 9 


| this deviſe 
the nephew is intitled after the death of the wife to the books and mathematical rules and in- 


lruments only. 
B 2 bis 


ais intereſt under the will of Thomas to the plaintiffs, and 

7 died, Margaret aſſigned the leaſe now in queſtion, part of 

the premiſſes deviſed to her to the defendant Lambeth, and 

others, in truſt, for herſelf for life, remainder to John Lee, 

8 the defendant, and ſoon after died. Two queſtions aroſe 
upon the will of Thomas Lockwoed. 228 


First what paſſed to Harper Lockwood ? And che Lord 
Chancellor was of opinion that Thomas Lockwood having de- 


1 3 viſed in general all his houſes, leaſes, tenements, and goods 


- whatſoever to Margaret för life, and that Harper Lockwood, 
after her death, ſhould have ſuch a parcel of his ſaid goods, 
viz.” His books and mathematical inſtruments, and the words 
bearing that plain meaning, that he was intitled only to the 
ſaid books and inſtruments. The council for the plaintiffs 
. * argued, that Harper Lockwood was executory deviſee after the 
death of Margaret, of all the houſes, leaſes, &c. And that 
2 („) comma, an\l/an (and) were wanting after the words 
aides | U to my nephew Harper Lockwood and that the will 
| ould be read thus, viz. I give all my houſes, c. to Mar- 
garet for life, and then to my nephew Lockwood, and all my 
books, c. which latter clauſe they conftrued as an additi- 
onal immediate deviſe; and that Margaret herſelf underſtood 
the words in this ſenſe, becauſe ſhe delivered him the books 
and inſtruments immediately after the death of the teſtator. 


If the teſta- Secondly, allowing the leaſe did not paſs as an executory 
tor leaves deviſe to Harper Lockwood, to whom the reſidue of the ſaid 


all his rela- 


tions twelve term ſhould go after the death of Margaret And the Lord 
pence Chancellor declared, that Margaret as executrix was intitled 
kee toit by law, and that ſhe having affigned over the whole 
"pence and term in her life-time, it belonged to the defendant Lambeth, 
no more; as ſurviving"aflignee, and that his title could not be diveſted 
His an by the next of kin, for they were debarred from claiming the 
have - refidue by the expreſs words of the will, by which the teſtator 
ſyrplus not gives them twelve pence a piece as was adjudged by the Houſe 
diſpoſed of of Lords; the 8th of Aarch, 1706, in the caſe of Vachell 
. ll verſus Bretton, where his children brought a bill againſt his 
+: nog executors, for an account of the ſurplus of his perſonal 
caſe 26. eſtate not diſpoſed of by his will, whereby he gave to his 


ſe 32. | — 4 
IT 4 daughter all his goods and plate, 1 500. to his ſon B, 
2 Vern. 247, VAR | | 

32 43, 674, 736, 675, 648, 104, 148. 1 Vern. 473, 30. 3 Salk, 82. caſ. 1. Chan. cal. 


196. 5 Mod. 247. a and 


F221 Sy 38 
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8 D. Term. Sanfti Michael, 1526. 


and 10s. and no more to his ſon , and 10s. and no more 
to his wife's daughter P, and made C and D executors, and 
gave them 1000. each, but made no diſpoſition of the re- 
fidue, and an account was decreed, becauſe the leaving them 
lar legacies did not debar them of their title to the re- 
due, but this decree was reverſed in Parliament in favour of 
the executors title at law, becauſe the teſtator by expreſs 
words had barred V. and P. of any claim to the e by 
leaving them 107. ano no more. 


on & 
ANONYMOUS, | = Rolls, 


Eodem dis. 


THE Maſter of the Rolls ſaid that a woman may make Sir Th, Jen. 

a will of her perſonal eſtate at twelve years of age, and a 1 K 103. 

man at fourteen, Vent. office of executors 212; and that 1 Yen. 255, 
when a legacy is given to an infant, the teſtator makes it ne- 326. A wo- 

to come into this Court, for directions how to lay it mage a in 

out; and therefore this application ought to be conſidered as at twelve, a 

an incumbrance on his eſtate, and the coſts muſt be paid out manatfour- 


| teen. 2 
of his aſſets. e 
Comb. 50. 
a. 5 Ce. 29. If an infant ſues for 
A the legacy. 


6% e Term. Sun Mithad 4126: 


* 


Caſe g. 


arte " GREENWOOD's Caſe. i 
—_— A + — + OR , 
Fodem de, PIDDINGTON vrerfus MAIN. F 


By eat. TEE Attorney-General produced from the city-books, the ("® 
om "o.. note of aicaſe, of the orphan of Nicholas Clerk, which was er: 


don a free- 


man may referred to Bir George Treby the Recorder in 1679, by the 


A seviſe over Lord Mayor and Aldermen, to certify the cuftom : who cer- and 
"=. v__—_ tified, that it appeared to him by ſeveral precedents, that by WIE" 

ba ele er. the cuſtom of Londen, a freeman of the ſaid city might de- . 
Phan. ifa viſe over the orphanage part of his ſole orphan, if a ſon, q 

_ — on his dying before twenty-one, if a daughter, on her ya 


eee eaty dying before twenty-one years: of age, or marriage, and that ha 
, one, ifs © will made by the orphan, in caſe the freeman had ſo deviſed 

dapghter, it oyer. was void. And Mr, Lingard the Common Serjeant 1 

| 9%” read three other precedents, one in the Ath of H. 5. another M2” 


a of in the 18th of . 8, and a third in the 1 of Pb. and 4 Nu. 
wenty one, and ſaid, that Sir Heneage Finch, Recorder of London in the A 
. deer, reign of King Charles I. was {of the ſame opinion, and that 


PR this was a reaſonable cuſtom, and very conſiſtent with the 


. cuſtom of the orphanage part; whereby a ſure proviſion was 
ſecured for the children of freemen, ' which this cuſtom did 
not deprive them of, but only upon the contingencies before GI 
mentioned, gave the preference to the father's appointment, MA 
1 Chan.Caf, in prejudice of the repreſentative, or legatee of the orphan. 
199-contra And the Maſter of the Rolls decreed accordingly.. It ws i © 
| 2Yetr, adjudged by Lord Chancellor Macclesfield in the caſe of Blun- 5 
N45 340: m of 4 and Barker, and by the laſt Lords Commiſſioners of the Won 
— Great Seal, in the caſe of Lewin and Labin that tho' the Mo 
| though cer. cuſtom was not proved in the cauſe by the proper certificate, ¶ nad 
— may it might be made out by precedents, as was done in this 1 
N —— caſe. 2 Chan. Caſ. 117. the 
cedents. | 4 
But ſee the next Jollon ing caſe, 
| died 

[ 


ANONYMOUS. ber 


- 
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ta, 10 Nrn. | 7 ö : LA. 22 
a 7 t the 
6% PO. 9 a che 
AN order being made in the city of London to certify a che 
cuſtom, they returned, that it did not appear whether there A certiſ- 
was ſuch a cuſtom or not, and the Lord Chancellor was o 1 it 
opinion, that this was an inſufficient return, and made an pear, — 
order on them to make a new return in a fortnight's time, ther there 
and declared if they did not, he would fine the city, The em 
council argued, that this amounted to a certificate that there not, if not 
was no ſuch cuſtom, that in the caſe of Atkins and Waterſon, good. 
the city certified, that they could find no inſtance of the 
cuſtom referred to them, but ſubmitted it to the determina- 
tion of the Court, and Lord Chancellor Cowper declared Lord Chan- 
that this amounted to a certificate that there was no ſuch cellorwould 
cuſtom. In this caſe the city ſent their books for the inſpec- a clap Si | 
tion of. the Court, but the Lord Chancellor ſaid he would cuſtom of 
not determine the cuſtom from precedents, and caſes, ſince Lade from 


M. the law had directed in what manner the ſaid cuſtoms were the city 


to be tried. CY | — e- 
law had ap- 

- ** pointed a proper trial. See the next preceding caſe. 

did 

ore GIBSON, and UX, & al Plaintiffs, Caſe 7. 

MART SCUDAMORE an infant, by her guardian DIGBY, In Court 

d COTES, Defendants. " HO 


„ Scudamore deviſed the reſidue of her perſonal 8 Cat in 
1 eſtate, after payment of her debts and legacies, to her x 1 Can, a 63, 
nh Price, in truſt, to inveſt the money in a purchaſe of 8. C. 
res lands to be ſettled on the ſaid Mary Price tor life, remainder 
| to Lord Scudamore and his heirs. Fane Scudamore died, and 
the ſurplus of her perſonal eſtate amounted to eight thouſand 
pounds. Some time after Mrs. Price laid out three thouſand 
pounds on a purchaſe of lands in Norton, Lord Scudamore 
died before any eſtate was purchaſed with the truſt money, 
leaving Mary Scudamore the defendant, his only danghter 
and heir. Mrs. Price by her will bequeathed ſeverallegacies 
to the plaintiffs, and made Mary Scudamore (who was alſo 
75, ber beir) executrix, and deviſed the lands in Norton to her 
in fee, and alſo the reſidue of her perſonal eſtate after pay- 
ment of debts and legacies, and appointed the defendant 
Lates, executor during the minority of Mary. 2 


: 


8 D. Term. da Ae 1s 


d who were the legatees, filed their bill againſt Mary Scuda- 

more, and Cotes, for a payment of their legacies, and that Wi &s 

the eſtate deviſed by Mrs. Price to Mary might be conſidered WM ©* 

in equity for the value, as a ſatisfaction of the eight thouſand Wl *: 

pounds, that by this conſtruction, all the parts of the will ; 

would be ſatisfied, and there would be aſſets ſufficient to pay Wl ani 

all her debts and legacies, with a reſidue to Mifs Scudamore, Co 

that Mrs. Price being intitled to the eſtate be purchaſed for ¶ giv 

— her own. life, and Mary Scudamore to th&gremainder in fee, fen 

(£259 as heir of Lord Scudamore, this deviſe of the Norton lands to 
the ſaid Mary in fee, is an equitable execution of the truſt 

If one cove- for the value of the ſaid lands. If one covenants to ſtand J 

— * ſeized to the uſe of his ſon in tail, with ſeveral remainders 

to the uſe of Over, and he mits the lands to deſcend to him, this is a 

his ſon in performance of the covenant in equity; becauſe the ſon may 

— af — ſettle the lands according to the limitations, that by making 

over, and Mary Scudamore reſiduary legatce, it is plain Mrs. Pric 

ſuffers the thqught there would be a ſurplus, whereas if the ſaid deviſe 

n not taken as part of the truſt money, the aſſots will not be 
i an equita- ſufficient to pay the legatees five ſhillings in the pound. 

— th/avertzane; 1 Chan, Caf, 301, Nelſ. fol. rep. in Canc. 290, 294. 2 Ye. 

439, 358, 709, 638. ö 


There was no mention in Mrs. Price's will, that ſhe de. #£ 

viſed thoſe lands to Mary, in part ſatisfaction, or that they 

| were purchaſed with part of the truſt money; nay it ap- Nef t 
Mes peared from Mrs, Price's books, that the K. ſtood f 
of Bool. to out on mortgages, and other ſecurities, aſter the making the 
be inveſted ſaĩd purchaſe, yet the Lord Chancellor finding this the only 
inlanieto way to ſatisfy all the clauſes of the will, deereed that the real 
herſelf for eſtate ſo deviſed ſhould be taken as a ſatisfaction pro tanto, 

| life, remain- and that the 3000. and intereſt from the death of Mrs, 


cert B in Price ſhould be deducted out of the goο 
— | | ONE! 
3000. value, (which ſhe purchaſed after the truſt, but not with any part of the truſt mo- 
ney) to 3 in fee and ſeveral pecuniary Jegacies to others, and makes B refiduary legatet, 
the deviſe of the real eſtate was decreed to go to B, in part ſatisfaction, the affers being 
otherwiſe deficient to fatisfy the legacies. 2 Fern, 177. 255, 238, 298, 478, 498, 34 
113, 110, 555, 448, 484. LIE i PE | 


Nelf. %. His Lordſhip declared that it was now ſettled in equity, 
_ e that if the debtor leaves his creditor a legacy equal to bis 
— equal debt, that ſhall be taken as a payment. And that ſpecife 
ro a debt, is legatees ſhall not abate in proportion with pecuniary, on 

| * eonfidered deficiency of aſſets. | 88 
y as a Pay» | | | If 


3 0 


20 


— esse 


& 
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- 


ment. 1 Salk; x55, caf.'s, 508, caf. 4. Vide poſt. caſe 68,:caſe 159. Specific legatecs 
all nes abate in) proportion with | pecuniary, 2 chan. cal. 174. 2 chan rep. 155. 
1 Vers. 31. A Vers, 688. * chan. rep. 133- 3 chan. rep. 54 Nelſ. fol. rep. in can. 
1 18 4 1 180 3 * * Gn. 

If the petitioner ſets forth in his bill, that he, reſides in If ihe 
another: kingdom, or upon affidavit of his living abroad, the re 
Court will make an order, on a motion, for the plaintiff to — 
give ſecurity to a Six-Clerk to pay the coſts, before the de- dom, be 
tendant be obliged to anſwer his bill. „ muaſt give 


© * ſecurity to 
pay Coſts. 


JOHN CARRICK, ſon and heir of Anne Errington deceaſed, 
Thomas Lotrain, and Jane his wife, John Robſon and Mar- Cafe 8. 
garet his wife, (which faid Anne, Fane, Margaret, and 
Frances Erringion one of the defendants, were the four In Court 
alters and coheirs of Edward Errington deceaſed) Plain- Lerne 
THOMAS ERRINGTON, Villiam Errington, Frances 
Errington ſpinſter, Richard Ridley and Nicholas Fenwick, 
Eſqrs. and Chriflopber — ＋ and heir of Ralph Soulby, 
(which faid Mr, Ridley, Mr. Fenwick, and Mr. Soulby, 
were only truſtecs of the eſtate in queſtion) Defendants. 


de. EDWARD Errington, being couſin, and heir at law to 
hey MW ihm Errington an infant, before he came into poſſeffion 
ap- Nek the eſtate in queſtion did in the life-time of the ſaid infant, 
ood by indenture dated the 15th of October 1514, covenant to 
the Mievy a fine of the ſaid eſtate to Mr. Ridley and Mr. Fenwick 
only Wand their heirs, and by another indenture, bearing date the 
real 19th of the ſaid Oclober, it was declared, and agreed, that 
ante, de ſaid fine ſhould enure, to the uſe of the ſaid Zdward 
Mrs. Errington for lite, without · impeachment of waſte, remainder 
to Ralph Soulby (the defendant Soulby's late father) and his 
heirs, to preſerve contingent uſes, remainder to the firſt, 
» mo- {20d other ſons of Edward Errington in tail male; remainder 
gatee, Mio Thomas Errington for his life, without impeachment of 
pes valte, and from, and after the determination of that eſtate, 
3+" then to the uſe of the ſaid Ralph Soulby and his heirs, for the 
life of the ſaid Thomas Errington, in truſt, to preſerve con- 
uity lngent uſes, and eſtates, remainder to the firſt, and other 
> his ons of Thomas Brrington, in tail male; remainder to Wil- 
ecific n Errington for life, without impeachment of waſte, re- 
on ander to truſtees to preſerve contingent nfes, remainder to 
ne Arſt, and other ſons of the faid William Errington in tail 
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male, wich remainder to the ſaid Edward Erriagton in fee. 
Ihe faid fine was accordingly levied, and the ſaid infant died 
in the year 1716, without iſſue. Whereupon the eſtate de 
ſcended on the faid Edward Errington as his heir at law, who 
entered, and became ſeized thereof; and being defirous to 
ſupply any defect which might be in the ſaid ſettlement, he 
by indentures of leaſe and releaſe, bearing date the 21ſt and 
© 22d of April 1718, and by fine thereupon levied, in confi. 
Aͤeration of 200/. therein mentioned to be paid him by Ridly 
adannd Fenwick, (but which was really the money of Thoma 
Errington, which Edward was indebted to him by bonds) 
and for other conſiderations therein mentioned, did 
grant, and convey, the eſtate in queſtion, to Ridley and 
Fenwick and their heirs, to the uſe of him the ſaid Edward 
Erringion for his life, with remainders to his firſt, and other 
ſons in tail male; remainder. over to Ridley and Fenxwick, and 
their heirs ; who by indenture executed the ſame day, but 
; dated the day after, declared that the 2004. . was the. proper 
monies of Thomas Errin and that their names were made 
uſe of, in truſt only, for Thomas Errington. and his afligns 
for his life, without impeachment of waſte, and from and 
aſter the determination of that eſtate, then to the uſe of 
8 the ſaid Ralph Sauiby and his heirs during the life of the ſaid 
Thamas, in. truſt to preſerve the contingent uſes and eſtates, 
remainder to the firſt, and other ſons of Thomas in tail male, 
remainder, to William Errington for life, without impeach- 
ment of waſte, remainder. to truſtees to preſerve contingent 
ufes, remainder to his firſt, and every other ſon in tail male, 
remainder to Edward Errington in fee. The firſt of Septem- 
ber. lig, the ſaid Edward Errington died without iflue, and 
thereupon, Thimas Errington entered upon the eſtate in. que- 
ſtion, and in or about Michaelmas term 1719, the plaintiff 
exhibited their bill againſt the defendants, thereby inter af 
—— | charging, that Umar and William Errington were papiſts, 
and therefore by the ſtatute of 11 and 12 of Wil. 3. ch. 4, 
ſeQ..4.. were. diſabled to take by purchaſe, any intereſt in 
lands, and that the ſaid Edward Errington was infirm, and 
weak in body and mind, and not ſenſible when he executed i 
the ſaid ſeveral conveyances; and that the 200/, conſidera hh 
tion money was not paid, but inſerted only in the ſaid inden · 
ture of releaſe to colour the ſame, or if paid, that it was not 
a valuable conſideration, and that the faid deeds ſeemed to be 
gained. by fraud and inipoſition, and. prayed that they might I 

de put into paſſeſſion of the premilſcs, ar at leaſt might 

| | Y 
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liberty to try their title at law without being prejudiced by 
be aid deeds of 1718. Villiam Errington by his anſwer 
fſted, that he was a proteſtant; and upon two former 
earings, the Court declared that there was a (groſs impoſition 
u the ſaid Edward Errington, in obtaining the ſaid deed of 
ttlement, and therefore decreed that it ſhould be delivered 


hould deliver poſſeſſion of the ſaid eſtate to the coheirs of 
Edward Errington, but the ſaid cauſe being re-heard on the 
2th of November 1726, the Lord Chancellor did think fit, 


Us) nd fo order, that the former orders ſhould be reverſed, and 
ld Wis Lordſhip declared, that he faw no cauſt to ſet aſide the 
nd Nettiement. But then the queſtion was, to whom the eſtate 
i Whould go during the life of Thema Errington ? he being a 
a apiſt, and having no iflue-male. Whether to the right 
m 


eirs of Edward Errington, or to William Errington the re- 
nainder-man ? And the counſel for the defendant Milliam 
rrington argued, That Kdward Errington having by the ſaid 
ttlements conveyed away the whole eſtate, ſubject to the 
ſesand truſts expreſly declared, his heirs at law were thereby 
xcluded from having any benefit of the eſtate, till after all 
be particular intermediate uſes were ſpent, and therefore to 
e a truſt by implication, in favour of the heirs at law, dur- 
ig che life of Thomas Erringion, out of the ſuppoſed eſtate 


ale, Wt Boulby the truſtee to preſerve the contingent uſes, was to 
ich. ive them a preference to the particular uſes, to which 
gent Whey are expreſly poſtponed by Edward Errington the grant- 
ale, hr, who had an . abſolute power over the eſtate. Secondly, 
pur Where an eſtate is limited to a perſon incapable of taking, 


ne next remainder ought according to the rules of law to 


We; place immediately; and conſequently Thomas Errington 
tits Weing incapable to take by the ſaid act, and having no iſſue, 
F a William Errington is entitled to be let into the perception of 
iſt Whe profits, immediately upon the death of Edward Erring- 
1- 4 Wn without iſſue, there being no intervening equitable eſtate 
t in 33 him, for though the legal eſtate ſhould be taken 
. de in Saplby to preſerve the contingent uſes, (which poſſibly 
uted Ius 


never ariſe) yet ſince the truſts annexed to that eſtate 
revoid to all other purpoſes, it ought not to be any impe- 
nent to hinder William Errington from enjoying the benefit 

the eftate, nor to have any further effect, than to preſerve 
egal intereſt in the truſtee, for that contingent. purpoſe, 
Which alone it can be good, wiz. to let in the ſons of 


Bowles's 


pto the plaintiffs to be cancelled, and that the receiver 


mer Erringion, in caſe he ſhall have any. As in Lewis. 


11 


— 4 | 4 


me inder to the poſſeſſion of the premiſſes, or the rents and profit 


truſiees to 


Ty | 
4 De Term. Santi Mithael, 1726. 


| Bowles's caſe 11 Co. 79 b. Thomas Bowles covenanted ty 
Rand ſeized to the uſe of himſelf and of Anne his intended 
wife for term of their lives, and after their deceaſe to the uſ: 
of their firſt iſſue-male, and the heirs male of ſuch iflue law. 
fully begotten, and ſo over to the ſecond, third, and fourth 
iflue-male, &c. and for default of ſuch iſſue, to the uſe of 
the heirs male of the body of the ſaid Thomas and Ann 
lawfully begotten, with remainders over. It was reſolvel 
that till iſſue- male, Thomas and Anne were ſeized of an eſ 
tate in tail, and that then the eſtates ſhould open, and they 
become tenants for life, to let in the ſon's remainder : nor 
ought the ſaid legal eſtate to obſtruR the limitations of the 
ſettlement in any other reſpect, much leſs to prefer the hein 
at law of the grantor, to William Errington, contrary to the 
grantor's.intent declared in the deed. 7 


. Thirdly, ſuppoſing there was a reſulting truſt during the 
life of .7 homas Errington, yet that truſt did ariſe. upon the 
ſettlement in 1714, (which was good by eſtoppel) and 
Edward Errington had a power to diſpoſe. of that truſt 
which might vezy well, and did clearly paſs by the ſubſe. 
quent ſettlement of 1718, and conſequently, that truſt 
eſtate being no ways neceſſary to preſerve the contingent re-. 
mainders under the ſettlement of 1718, will now veſt in 
Wilkam, there being no body in eſſe capable of taking i 
before him. * N 


An eſtate i But the Lord Chancellor decreed in favour of the right 
limited in . heirs of Edward Errington, and declared, that the 20 


truſt, to 4 


for lite, re. having made the truſt for the benefit of Thomas Erringtu 
mainder to void, did for ſo much defeat the intention of Edwars 


. woltees to Erringten; but that equity would ſee the reſt of the ſettls 
1 ment performed, as far as the rules of law would permit, 


bes, re- that the limitation of the premiſſes to William Errington, 
mainder to is by the expreſs words of that ſettlement not to commence, 


owes or take place, until after the death of the ſaid Tm 


other ſon . Errington, and on failure of iſſue-male of his body ; neither 
in tail male, of which have yet happened, and poflibly may not happen 
remainder during the life-time of William Errington, and therefore it 


to 5 f — . = 25 ” 
life, 4 the mean time, illiam has no manner of right or title to 


preſerve contingent uſes, remainder to bis firſt, and every other ſon In tail male, remait- 
der to the right heirs of the grantor, 4 is a papiſt, and has no ſon, the truſt during W 
life ſhall go to the right heirs of the grantor, and not to & the next remainder man, 


thereol 


jereoh, and if the conſtruction which William Errington 
ontends for, ſhould: prevail, the limitation to the ſons of 
Thomas Erringion, (if he ſhould hereafter have any) would 
thereby defeated,” contrary to the expreſs doſigu of the 
rantor, for if a perſon is to take by purchaſe, and. the 
ſtate is once gone over to the next in remainder before that If one that 
erfon comes in eſſe, there is no inſtance of che eſtates be- Cams 27 
g ever brought back again, tho” tis otherwiſe in caſe of a was eſſe 
leſcent 3 as where lands are given to H and the heirs of his at the time 


fe, remainder to D, and Chappens to be a monk;> that D bis birtu is. 


uned from Lewis Botulels cafe, for there the contingent by deſcent. 


hat his ' heirs ſhould not take but as laſt in remainder, but for life, re- 
dat they took by @ new title given them by the latu, the pro- B. 1 un 
s of the premiſſes during the life of ' Thomas» Errington monk, B 
ing undiſpoſed of: Whereas William Errington had no ſhall take 
tle but by the ſettlement, whereby the grantor intended medi- 


bat he ſhould not take the eſtate, while Thomas or his iſſue- ak 
lale were alive. | — 


Nite, Arn Caſ. 87. 
. | 242d 722. Cre. El. 423. Caſe 36. 
This decree was affirmed in parliament on Wedneſday, May the 1 5th 1728, 5 


1100 


is to be underſtood as it ſtands in oppoſition to deſcent in . 
legal ſenſe, and a deviſe of lands is within the meaning of berſtood in 
eat, che words of which ought to be explained according e legal 
their ſenſe in law, nay à real eſtate deviſed only by conſtruc- befeg cs 
DT of à court of equity is a purchaſe within the act, 2 geſcent, in 
here lands are deviſed in truſt, to ſell for payment of debts 4be a& o 
dlegacies/-and to pay the furplus money to a papiſt, be- 355 7® 
pale fuch "a ceſtuy que truſt may by a bill in chancery * 3 fo of 
me | DOR zung a o T9Dti6fr3 Reads 1 
thin” the act, or even a deviſe only by conſtruction of a court; of equity, as — 


emule ect are deviſed to be ſold for payment of debts and lagacies, and to pay the 90 
ng Wilt, - Poſt, Ca, 194. | B ee | 
F 4 + 0 1 11 bd 431 3 5s KC ATT 
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1 ; 
dy, remaitider to Bin fee,” F dies without iſſue, Bremer 705 00015 , 
nd s wife is afterwards delivered of a ſon, the ſon ſhall kes the 
ake: He alſo allowed that if an eſtate is deviſed to C for eltate un 


- 


hall take immediately, but that this caſe is very different, out { vic 
or between the remainder” to Thomas 'Errington, and the back again, 
emainder to Milliam Errington, there are ſeveral intermedi- but it s 


. | N | ne &rherwiſe 
e remainders that would be deſtroyed, and is eaſily diſtin- , Ane 


4 
* 


: 


mainder took effect whilſt ''the particular eſtate ſuhſiſted. Carter 190 
e allowed that it was the intention of Edward Errington kſtate to 4 


The word'purchaſe in the act of the 11 ahd 14 Mt g. ch. The word, | 


1 mag in ſettles the lands to the uſe of himſelf for life, remainder 


underſtood" 7 rf. Devuveriftmater: was mot a parchaſer within the act of 11 


| * ares | 
of the debts and- legacies: -Doth which — pe 
by the (Houſe, of Lords in the caſe. of Napor and Rade 
where the deeree r ne 3 7 
191, was, ee : 
111 500 Fur Sr STI; Ti 
bord — moi 5 uf FI previeg 
to his marriage, ſuffers a common recovery, to the uſe 
18 Perm him and bis beirs, and afterwards, by leaſe and releaſe he 


rail ſuffers. truſtees to preſerve contingent remainders, | remainder tp hi 


9 10d firſt,” and every other ſon of that marriage in tail male, with 


of Vim and remainders over. - Afterwards Lord Derwentavater is attaint- 
his hejrs he ech of treaſon, and executed, and his ſon an infant put ig 
is nota his claim before the comtniſſioners, which was diſmiſſed by 


parchater the opinion of four, againſt three, but this deeree of al 


within the 


aQ, which miffion was reverſed on an appeal to the delegates 5 _ 
muſt be 1. by the opinion of four againſt Mr. Juftice Forteſcue, that 


of new 


and 42 , '3.chi, 4. for. the recovery was not a new acqui- 
- ,-+ -fition, but © ones the family eſtate, and that the 
8 could: unly be meant of new — And Mr. Ju: 
ice Tracy was of the ſame opinion, upon a caſe, that aroſe 
S#63 it; ne — trial at we North Nr 1707s War was referr 
"0 eee, | | 


* 9G; : 215! ; T0 . 
3 


: — 4 4 * plaintiff. 
In 57 -* »» -WIGMORE-& al defen 
Lord Chan- dants.. 


th. —ç— 1. NATHANIEL HY DE}. the-grandfather. of. the alf 
„ adnd Ai his wiſe; by leaſe and releaſe certain 
lands to truſtees and their heirs, in truſt, for Nathaniel for Ml +, 
hs +77 lifez"and-after: his deceaſe, in truſt, to ſell, and to pay the WW - 
5 — 90 9 and profits till ſobe, 10 ſuch child, or children, = 
0% 0060: l d appoint. Nathaniel dies, and Mice, in purſu- 
Anse of ber power, appbints, that the truſtees, till a ſale, 
_ © ”** ſhould Rand: ſeized to the uſe of her ſon; Nathaniel for life, 
1+ 41-29 FEmnainder to the truſtees to preſerve contingent remainders 
remainder to the firſt and every other ſon of Nathaniel in 
e's 2. taib male, remainder to the heirs of the body of Nathan, 


- — 
IF ; 


© 2 50, with Heveral remainders over, and that when the eſtate 5 


ſhould de ſold, other lands ſhould be purchaſed with the 


* and ſettled to the ſame uſes, The plaintiff, a 
3 


3 8 | 
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ughter and heir of the body of Nathaniel the 5 claims | 

Se lands under that appointment, and brings her bill inter 
Pagainſt the defendant JYigmore, to have the title deeds, 
I writings of this eſtate that were in his hands, delivered 
p. The defendant #/igmore in his anſwer.ſets forth, that 
e received them from Alice, among other writings, as her The plain- 
torney, and inſiſts upon keeping them till he is paid a bill ' van de- 


gol. for fees and diſburſements which Ale was indebted ce 4 


role: 4 fi 41 "IV tc m 822 
. "0 : | 8 Beg n Court 
rel z the we of hoaikold goods is deviſed to an executiix Lord Cu. 


or" life, "ſhe "ſhall ' fign a ſchedule or inventory of them, 5 

ut thall dor be compelled to give ſecurity for them. Nelſ. ix mal 

Fro Rep. in Canc. 155 1 Chan. Cal. 75, 4. © 'Ggnanin- 

pads, the uſe of which is deviſed te ber for life, dut mall ge giye ſecurity for Gen. 
Fol, ca 3... N earth = 


\ £2” + ES; 'F. . 


"Ja Co 


. 


oy - © date the 20th of November 100% amongft other row. 
. Tn. granted.to, John Lord :Freſbville, NN 5 — 
„ ſentation to the — of Ge 
-c >.> 5 the he county of Der 
ohh ch © ED from Mic aclmas Fa 
Ip Ver indenture bearing date the 29th of Dertmber 1 672, al 
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' COOK, Clerk, "EDWARD rler, cet 
"And a . * F 


n Deine $ 


ing date the 14th of February 1672, declared che wuſt l 
- Bond 8 in divinity. That the 25th of Be 
bruary 1675, King Charles II. granted the Taid advowſon 
of the ſaid Fen, ihr: ſaid Lord Freſbwille fer ninety nin 
years, in truſt, for Dr. Samuel Gardiner the laintiff 
ther, his executors, adminiſtrators, aſſign! 
who enjoyed the ſame as reQor thereof for his life, and the 
plaintiff*s father Samuel Gardiner ſucceeded the ſaid Ds 
Gardiner, and was incumbent thereof during his life, and 
braqght up the plaintiff a clergyman to ſucceed him in the 
{lid rectory. 


— 


That the 23d of 1711, the plaintiff's father mart 
gaped the term in the ſaid (being about fixty thret 
years to — to the defendant Cook, a neighbouring cler- 

gymany 


ad 


4 De Term. S. Fill. 1726. 19 
; W. ſecurity for 300. which his father had before 
derne wed of him on his bond, and to indemnify him againſt 
end for 200/. tre, for which the defendant Cook was 
urety for che plaintiff's father. That about July 1721, the 
lefendant C preſſing to have his money paid, the plain- 
;if's father procured the ſame; and acquainted Cool there 
ith, but he then deelined receiving it, and defired it might 
ot be paid in till the Lach day then next following, for fear 
xe ſhould: be robbed, his houſe being old and ruinous; and 
„e plaintiff s father being at that time ill of the fickneſs 
hereof he died, the defendant Coo promiſed, that when- 
ft he ſhould die, or immediately, if he would refign, that 
ze would preſent the plaintift; and renewed the ſame aſſuran- 
be the plaintiff at his father's funeral, That the plain- 
i father on the 8th of September 1721, died inteſtate, 
ad the plaintiff took adminiſtration to him, and thereby 
decame- intitled to the equity of redemption of the pre- 
nis and the plaintiff defiring to be preſented, the de- 
ant Cook: infiſted to have further ſecurity for the afore- 
gol. and. for his indemnity againſt the aforeſaid, bond 
geol. and intereſt; which the plaintiff was adviſed he 
not ſafely do, without incurrimg the danger of finiony, 
g:Ehucch being then vacant: Upon which the defendant 
us privarely, and without the Inline "repaid the 
WE cxecutedan inſtrument for preſentiug the other de- 
n Griffith, and Cat pretending that the right o ß 
mentation-was in him, and that the plaintiff's conſent was 
TneteBary, but only matter of form, arid the other de- 
s promiſiag him their intereſt for the living of 
in Hangſbire, which the defendant John Griffith 

enjeyed, and which would become vacant by his ac- | 

ee of che other g and having firſt warmed him with 
de prevailed upon him to. conſent, before the 
hos of. Coventry and LiZchfield, to the preſentation of the 
ant an Gib, tho! at firſt he poſitively refuſed, 
Fas at lat prevailed upon with great retactance, by the 
e the defendant Ziward Grifath; and for fear of 
thrown into goal for his father's debts, for which he 
ee bound and which the :defendants the Griffibs pro- 
ne to-pay 08; it the plaintiff, would conſent to their pro- 
t the: defendant - John Griffith has been ſince. 
ned" and. inducted into the ſaid redtory ; and after- 

the defendants continued their aſſurances for procuring 
ment for the plaintiff till they apprehended his time 
bringing a quare ati was expired, and then there 

WAS 


: 
4 


« | 0 [ 


nl ᷣͥ wd Term; d. Hill, 1726. 


f : | 
was an ent of all promiſes of that kind, the plaintiff there. 
fore offered to pay the ſaid debts of r and 
intereſt; and prayed that upon payment thereof, the defen- 

8 dant Cook might aſſign over the ſaid rectory with the appur. 
8 _ tenances to the plaintiff, for the reſidue of the ſaid term 

| of ninety nine years; and that the defendant Fohn Griffith 
might” refign' the faid rectory, that the plaintiff might be 
preſented thereto, and enjoy the ſame. - To which bill the 
ſaid-defendants- put in their ſeveral anſwers, and the cauſe 
coming on to be heard the 28th of January, the council for 

. 0 the plaintiff argued, that the 4 defendant Cool had no right 

[110 160 the ſaid rectory any further than as a ſecurity for his 

principal and intereſt, and until there be a forecloſure, the 

It an ad. Tight of preſentation upon a vacancy (ſince ſuch preſents 

vowſon is tion cannot be applied towards ſatisfaction of the principal 

mortgaged, and intereſt ſecured by the mortgage} ought in equity to be ther 


and the 


church be. enjoyed by the mortgagor, according to many precedents in 
comes void, the court of chancery, as Sir John Hobart verſus Serjeant 


the right Selby. Selby the mortgagee had preſented, but there wa 
of preſen- no-inſtitution, and Lord Cowper decreed; that the convey- 
the mort. ance ſhould be conſidered only as a ſecurity, and that he 
mould withdraw his preſentation, and preſent him that Sr 
Jubn Hobart the mortgagee ſhould nominate. And ul 
and Hanchman verſus Sir Bibye Lake and Crofts. Stanley be- 
ing tenant for life of the manor and adrowſon of Adderly, 
mortgaged it to Sir Bibye Lale, who entered before the 
church became vacant; then ts the next avoid- 
ance to Hood, the incumbent dies, and Sir Bibye Lale pre- 
ſents Crofts to the biſhop, who refuſes him inſtitution, til 
Mod (being miſ-informed by his council, that he had no 
right, but from no impoſition practiſed on him by Sir Buy 
Lake) conſented thereto before the biſhop ; afterwards Mou 
preſents Heuchman, and they brought a quare impedit, and a 
bill in this court againſt Sir Bibye Lale and Crofts, and Lord 
Harcourt decreed that the mortgage ſhould not be given in 
evidence upon the quare impedit, and that the defendants 
ſhould pay coſts, (and the Lord Chancellor faid in this caſe, 
if a quare impedit had been brought in time, be would 
have removed every thing out of the way in the fame man. 
ner. And they further inſiſted, that the defendant ( 
always promiſed to preſent the plaintiff to the ſaid rectory 
till ſuch time as the plaintiff refuſed to comply with terms, 
which were not proper during the vacancy thereof, 


| F | = To 
. * - 8 < a 7 _ . , R , — he a 


15 Poſt. 
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4 ** defendant Cool ſhould preſent the plaintiff upon the 
ith of his father, the defendant Cool has poſitively denied 


preſly wt the Contrary. 
Secondly, That the Jefendake C Cool + by virtue of bis u mort- 


$ covenant and agreement entered into by the plain- 
tf's father, that the ſaid defendant ſhould preſent, as 


of preſentation was not effectually aſſigned to, and veſted 


ther, his executors and adminiſtrators ſhould from time to 


nominate, and no others.” 


on a mortgage, and takes a covenant: from B by another 
ed, that if 4 ſhould think fit, B ſhould convey to 4, fo 


| no We money lent. at twenty years purchaſe. The maſter of 

ile We rolls decreed this covenant to be ſet afide as unreaſon- 

2 The is no further ſecurity of a valuable nature, and # 
— N Jaber verius Maids | Anſwer. - 
nin Thirdly, That. the defendant Cook had no lun — 

ants Watloever, for his money, but the mortgage of the ſaid ad- 

cale, uon, or right of preſentation, in which the mortgagor 

ould 480 intereſt, but a of about ſixty three years to 

nan- Ine, Fhen the — lee was made, and which poſh bly one 

Cl Wcecding: incumbent might outlive, and therefore it was 

tory Na reaſonable, the defendant Col ſhould have the pre- 


tation, and that was the reaſon of thoſe particular cove- 

its, whereby contrary to the other caſes (where a. manor 

* a an rn appendant was mortgaged) the mort- 
Cc 


. 


2 


ay whith it was anſwered by the council for the defen. 
ts, firſt, that” as to the pretended truſt and agreement, 


by his anſwer, and the plaintiff has not made the leaſt 
zof whatſoever of it, and the mortgage deed plainly and 


ge had the legal right of preſentation in him, with an 


often as the rectory became void, and that if the right 


in him by the mortgage deed, that then the plaintiff 's fa- 


3 verſus Ward, 2 — 090, I hot 


of the mortgaged eſtate 2s ſhould. be of the value of 


2 gagor, 


19 


time preſent + ſuch perſons As the defendant Col as 117 ] 


This/covenant in the ere 800 is not ** belag ae 
lateral further ſecurity, for thereby the mortgagee would A covenant 


e n we'd Wen = to his money. Soo 
5 = | ay of 


Objelon. This pretended conſent was very unfairly obtained, for i 


Anſwer. Thedefendants by their anſwers, have att denied that ü 


D. en &. . 1706. | 
err wens = truſt of the! preſentation. for the man 
Sage. 


Fourthly, That the plaintiff faimſelf Ae white the 
biſhop to the defendant 3 1 inſtituted int 
the ſaid living. 


is impoſſible in the nature of the thing to imagine, thu 
ſach à conſent; could be a voluntary act, if he had beer 
fully apprized of bis right, for he was educated a 

man, with a view to be provided for by this advowſon, — 
he had no other dependance for a ſubſiſtence, and had 50 
manner of conſideration for conſenting to an act, which 
would deprive him of his bread, and the only proſpect he 
had for his ſubſiſtence, ſave what was laid before him to de 
lude him, beſides there was a tion of the 
truth, the defendant Cook having told him, that the ri - 
preſentation was not in the plaintiff, but in himſel 

that he had no occafion- for his conſent, and this was * 
the power of the plaintiff to contradict, the defendant Cu 
having all, the title deeds in his cuſtody;; the defendants 
Hkewiſe threatened to throw the vlaintiff into goal, and 
other were made uſe of to terrify him into: 
compliance, and at the ſame time it was inſinuated to hin, 
that it would be more for his intereſt to comply, and 28. 
further impoſiton he was heated — to induce him ty 
conſent, and notwithſtanding all unfair practices, it 
appears, that at the time of this pretended confent, thi 
plaintiſf was in the greateſt confufion and fearee Knew unt | 
he: ſaid or did. 


applied to the plaintiff for his conſent, or either threatenel 
or promifed him any thing on that account, nor: did the) 
think his conſent neceſſary; and when the biſhop ſent fe 
him, he told him he would not inftitute the 9 Jobl 
Griffith without his conſent; and it is fully proved by th 
biſhop, © and his ſecretary, that the Ralf did did conſent; 
and that no arguments were uſed by 5 the' father, « 
any body elſe to bring him to conſent; it is not credit 
that the reverend eee ſhould take the conſent of a m 
in drink. 


Fiſby 


De Tirm. 8. Hill. 1926, 21 
Fiſthly, 'The deſendant Griffith was preſented the 

of December 1721, —— and inducted on 
he 23d of the ſame month, and the bill was not exhibited 
ll the 29th of y 1922, ſo that fix months were elapſed 
fer the inſtitution, and induction, before the hill was filed, 
id when the church has been full for fix months, without. 
my legal claim, or proceſs, the wiſdom of the law has 
hought fit to prevent any litigation, or diſturbance after 
hat time, 


This was occafioned by the defendant's fraudulent prac- Objection. 
ices, unfair repreſentations, and deluſive promiſes, and con- Th , 
equently this being a caſe of fraud, the objection is of no ques of 
ight in a court of equity, as has been always held in the limitations 
. caſe of the ſtatute of limitations, and fines have aud * 5 
een adjudged no bar on the ſame account; tho” theſe ſta- bar in — 4 
tes were made for the good and quiet of the ſubjects in of fraud. 


The defendants by their anſwers have denied all thoſe ſe- Anſwer, 
eral charges, and the plaintiff has made no proof of them, 

ad by the common law, if the church had been full but a 

ay, the patron was barred, and the ſtatute having enlarged 

us time to fix months, there is no occaſion to carry 2 

der, and it would be of as ill conſequence not to bring bills 

thin the fix months, as not to bring actions. 


Whereupon the Lord Chancellor was pleaſed to order, 

at the plaintiff's bill, ſo far as it related to the defendant 

jen Griffith, ſhould ſtand diſmiſſed, with coſts, becauſe no 

ware impedit had been brought, nor the bill filed till ſeven Tre mort- 
zonths after inſtitution and induction. Whereas the ſtatute to oblige 

t Weftminfler the 2d Ch. 5. (which has been inviolably ob- the incum- 
rved fince the making of it) allows but ſix months, and _ the 
this act his lordſhip grounded his decree, without conſi- ay _ 
ring the circumſtances of the cafe, or by what miſinfor- was dif- 
lation, or fraud the plaintiff's conſent was obtained; for Tiſſed, bo- 
le ſtatute makes plenarty a bar againſt all mankind, even bg 
caſe of a uſurpation, if a quare impedit is not brought ſeven 
months 


wer inſtitution, and no quare impedit had been brought, and the Lord Chancellor 
uld not confider by what fraudulent practices of the defendants, this delay was oc- 


It, 160. Hob, 241. 7 Co, 26. a. . 
This decree was affirmed in parliament, without debate, for the ſame reaſon, on Fri- 
the 31ſt of January, 1728-9. oe 

within 


woned, 2 Inſt, 355, 360, 361. Clerg. Law. 504. Co. Lit. 119, b. 344. a. b. Woed:'s 


— 
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within fix months, and his lordſhip ſaid, no bill of this: 
ture had been ever brought in this court, where a qua 
impedit had not been firſt brought in that time. And az: 
the defendant Coat, his Lordſhip : ordered, and de 
that the plaintiff ſhould redeem on the common. tern 
otherwiſe his hte was to be diſmiſſed. | 


40 


ben 
ho! 
An 
his 
ott 
of 
the 
ga\ 
dot 
ſhe 
taſ 
caſ 
eſt; 
het 


DE 
1727. 


In Cur. Cancellariæ. 


MOSES HAWKINS, GEORGE DAWES, ſen, 
| KX al' Plaintiffs, 


one daughter Sarab, the wife of the defendant, whom 
he had fully advanced in marriage, and no wife, made his 
will he 2d of June 1720, and thereby inter af, deviſed to 
his brother Moſer Hawkins and his heirs, a meſſuage, and 
houſe in Berks, rol. for mourning, and 100/, fouth ſea 
ſtock ; and to his ſiſter Mary Dawes, 1000. ſouth ſea ſtock, 
and after her death his will was, that the ſaid ſtock ſo given 
to her, ſhould be divided to her children then living, and 
40, to buy mourning for herſelf, her huſband, her ſon, and 
ber daughter, and gave to the defendant and his heirs two 
houſes in Wayping, 5oo!l, and 101, to buy him mour ning. 
And deviſed to truſtees 1000. ſouth ſea ſtock in truſt for 
bis daughter Sarah to be at her diſpoſal, and after ſeveral 
other legacies he gave and bequeathed the reſt and reſidue 
of his real and perſonal eſtate to his daughter Sarah to hold 
the ſame during her natural life, and after her deceaſe, he 
gave and bequeathed the ſame to her child and children 
born of her body for ever, in caſe ſuch child or children 
ſhould attain the age of eighteen, or be married; but in 


= HAWKINS, a freeman of Londen, having only 


23 
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Caſe 12. 
In Court 
Maſter of 
the Rolls. 


cle” they died before ſuch age, or marriage, then in ſuch 
caſe, he gave and bequeathed the faid reſt and refidue of his 


eſtate as follows. To his brother Moſes Hawkins and his 
heir for ever all his meſſuages or tenements in Hounſditch, 
3 5 


24 ũ 6Ü 1D Tom's. Nun 192). N 

and FPoolpack Alley, and to his kinſman Moſes Hawkins and 

his heirs, the leaſe of his houſes'in the minoriet in Londen, 

And made his daughter Sarah executrix for life, and Moſer 

Hautint his brother, and Georg Dawes, ſenior, his bro. 

- © - ther«n-law, executors, from and after hep deceaſe. Marc 

the 24th 1726, the teſtator” died, and Agri/ the iſt 1721, 

the defendant's faid late wife Sarah proved the ſaid wil, 

and ſhe, and the defendant poſſeſſed themſelves of the tef. 

tator's perſonal eſtate, and April the 26th 1722, the defen. 

dant's wife died without iſſup and thereupon the ſaid Ag 

Hawkins the brother, and George Dawes procured letters 

teſtamentary on the ſaid will from the gative court of 

Canterbury, and Aday the toth 192, the defendant took 

letters __ 11 to his ſaid wife out of the faid 
court, and this bill was brought by the executors, and le 

tees, againſt the defendant, for 1 account, and fatisfathin 

of their legacies, and that the ſurplus undiſpoſed of, might 

be paid to the executors, Moſes Hawkins and George Dawwen 

ſenior, for after the death of his daughter without chil- 

dren, the teſtator has diſpoſed only of part of the reſidue, 

9 his meſſuages, and leaſehold bouſes. And the defer- 

ant by his anſwer inſiſted, that he, as admipiſtrator of hi 

id wife (the teftator's only ebild living at his death) wa 

intitled to the | remainder of the teſtatars perſonal eſtate, 

which was undiſpoſed of by the ſaid will ; and this cauſe 

ing on to be heard in the High Court of Chaneer 

efore his honour the Maſter of the Rolls an the 12th of 

y-_ 1727, Mr. Attorney General argued for the def 


SPSHELSST 


nnd 
=” 


FSF Sr 


8 


This queſtion muſt depend on tho will, and intention d 
the teſtatar. There ean be bo d bye that many caſe 
may be mentioned, where executors baue the legil 
x __ eſtate in them, and yet be. conſidered in this court only u 
Reſolved try 
rule in 
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d not the of kin kin to the teſtator, and 
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bons non, but the next of kin to the executor ſhall have There is a 
the adminiſtration, if the reſidue is expreſly deviſed to him, difference 
which ſhows plainly that the law makes a difference between ain, 
barely nominating a man executor, and exprefly deviſing man +ÞBh 


d 
1 
t 
3 the reſidue to him, and executors have always been con- cutor and 
l 
ll 
f 
n 


ſrued truftees, where it appears the teſtator intended to 2 
make them ſo, as where he deviſes particular legacies to the reſidue 
them, which is an evidence that he intended them no more, to him, for 
WH for if by making them executors he defigned them the in the firſt 
" whole, it would have been unneceſſary and abſurd, to have __ 


4 " « di 
nen them any thing in particular, which would be to give ho Bas fare 


of Wl them all, and ſome, and then this is within the reaſon of mint 
thoſe caſes, for the teſtator has left Moſes Hawkins rol. wed. admi- 


for mourning, and 100/. fouth ſea ſtock, and 1000. to 4 
Mary, the wife of the other executor, which veſts in him non, &c- 
3s her - huſband, and 400. for mourning for herſelf, huſ- ®+' go to 


band, ſon and daughter, that is 10/. apiece, and the caſe K _ - 


Mien and Moun', 1 Vern. 473. which was the firſt caſe of teſtator, 
this nature, did not turn on a frand, but on an * dut in the 


next of kin, where 101. (as here) was given to the executor kin of the 
boy mourning, but there is a further evidence in this caſe, 3 
that the teſtator, did not think, that by making them exe. G, bes 
eutors, he gave them any thing, for he has made his daugh- of execu- 
ter executrix for life, and has alſo given her all the reſidue wor 34. 
his perſonal eſtate for life, which would have been . 
wholly unneceſſary, if he thought it had belonged to her as Seer, 26. 
exocutrix. And the ſtatute of diſtributions ſettles the ſuc- Ce Ca. 
eelon of the next of kin, as the common law does of 105, 
heirs in caſe of lands. And if a man deviſes his lands to Part G. 

as heir for life, be ſhall have the reverſion by deſcent, ſo $@ 1. n. 
here fince part of the reſidue, neither by expreſs words, * 

by implication, belongs to the executors, the next of Charee, ch. 
wa muſt of conſequence be intitled to it, as if he had died 18. 
1 5 2 fol. . 
Dol and Stud, lib. 2. ch. 10. Bre. tie. Adem. n. 147, tit. Ex. n. 149. 17 K. 
N . 88. 29 £4. 3. 13. Sint. part 6. 848. 3. 14. 2235 nk If the = 
Fr bas a particular legacy, the re6due (hall go te tha next of kin. 


This queſtion aroſe a5 a canſequence of the ſtatute of diſ- 


ons, for. it never was diſputed. till after that ſtatute, 
The exgcutor takes the whole in right of the teſtator, and 
| therefore 


Cote verſus Muller, 2 Fern 656. decreed the furplus to the the next of - 


— 


'» Jos Trio 


- therefore: if he dies inteſtate; not his next. of kin, but the 
nent of kin to the teſtator ſhall have adminiſtration de bony 
non, and though the executor has a power by law to diſpoſe 
of the whole, yet what he has not diſpoſed of, the law dont 
. conſider as his, but as the teſtator's, but if he is alſo reſidu. 
ary legatee, then his next of kin ſhall have adminiſtration, 
: for then it belongs to him in his own right, and not in right 
8 of the teſtator, ſo that making him executor dont give hin 
. an intereſt in the eſtate, but only a power over it: Before the 
| ſtatute, an adminiſtrator, no more than an executor wa 
obliged to diftribute, and if the ſpiritual court went about to 
compel him, a prohibition lay, becauſe till the ſtatute, ny 
body had a better title, which is the foundation a court of 
equity now goes on, but I allow that ſince the ſtatute, if i 
appears from the will,. or by proots, that the teſtator deſigned 
the executor ſhould have the ſurplus, he certainly muſt, for 
a diſtribution. is founded on the teſtator's intention that his 
executor ſhould not have it, one evidence of which is the 
giving him a particular legacy, as is done in this caſe, but 
they ſay here that only one of the executors has a legacy 
; bequeathed to him, and that therefore both are not excluded 
from the . ſurplus, but in this caſe legacies are given to both 
5 of them, to Moſes Hawkins expreſly, and to the wife of the 
r 123 J other texecutor, and what is given to the wife, is given to 
the huſband, but alſo 400. is given for mourning, for her, 
and the huſband, and the children, but in the caſe of Dar. 
well and Hennet, 2 Fern. 677, quoted in the caſe of Ball 
* _ verſus Smith, 2 Vern. 675. a legacy to one executor exclu- 
died the other two from their ſhare of the ſurplus, and it 
was decreed to be diſtributed, If the daughter here had: 
child. or children, the whole reſidue would have been theirs, 
' Freem. 20g then in that caſe the executors could haye taken nothing v 
8. P. ſuch, and yet their authority as executors would have conti- 
| nued, and though this contingency did not happen, yet 
ſince it appears that in that caſe they were to have had a bare 
- authority only, there is no reaſon to think he deſigned them 
more in any other cafe, and fince he gave the refidue to his 
ſiſter expreſly for life, he could only defign/to make her: 
nude cxecutrix, and then when he appoints the others exe- 
cutors after her deceaſe, he muſt be ſuppoſed to make them 
executors. too in the ſame ſenſe, ſuppoſe the executors had 
died before the daughter, their authority would have been 
determined, and they could have no intereſt. In caſe his 
daughter died without children, then he ſays he gives the 
reſt and reſidue of his eſtate as follows, and names reit 
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bequeſts, and drops the reſt, which muſt therefore belong 
to bis next of kin, but they ſay he has given her a legacy of 
100 and the reſidue expreſly for life, whereby he has 
ſhown bis intention that ſhe ſhould have no more, but what 
the next of kin take is not by the intention of the teſtator, 
but by the ſtatute of diſtributions, becauſe: the teſtator has 
not compleated his will, whereas the executor can only take 
by the will, and intention of the teſtator. 12 


Mr. Lutwych for the plaintiffs, 


Though the learning is ſtill very doubtſul, when the ſur- 
plus belongs to the executor, and when to the next of kin, 
yet there can be no queſtion in the caſe before us, In the 
caſe of Fofter and Mount the executors were ſtrangers, and 
had 101. apiece given them for their care and trouble, and 
Lord Chancellor Fefferies ordered the account to be taken 
before he made his decree, and the ſurplus on the maſter's 
report coming out to be 500e/. he decreed it to the children, 
for it looked like a fraud ; and the executors before that time 
were never queſtioned, becauſe the law was for them, and 
no equity vas againſt them, but many caſes of this nature 
have indeed been determined fince, though no certain rule 
is yet laid down, to know when an executor is excluded, 
no, not even the giving him a particular legacy, but the de- 
termination wholly depends on the eircumſtances of the caſe, 
and the intention of the teſtator, for in Ball and Smyth's 
caſe, 2 Fern. 675, a legacy was given to the executrix, and 
yet the ſurplus was decreed to her, but here nothing is given 
to them as executors, he gives them nothing out of that re- 
due of which they were to be executors after +the death of [ 424 ] 
his daughter, but only particular legacies out of his perſonal 
eſtate, ſo no implication 2gainſt them can ariſe from thence, 
for by this will there are two reſidues, one deviſed to the 
daughter for life, and the other is a part of this firſt which 
the teſtator has made no diſpoſition of after her death, but 
his intention is plainly againſt the defendant, by his will 
he gipes the daughter the reſidue during her natural life 
only, how then does it appear that he defigned her all, 
would not this be intending her all and ſome, and this will 
no more than the making a proviſion for his daughter and 
her children if ſhe had any, if not, for his brother, and 
brother-in-law ; and then fiace the executors have the legal 
title in them, what equity is there in this caſe to take it out 
ot: them? Where a fee-ſimple is deviſed to the heir - 
life, 


D. Tm. J. Tun, 1124. | 


lie, he ſhall take the reverſion by deſcent, becauſe no body 
elſe has a title, but here the executor has the legal right, to 
what the teſtator has not diſpoſed of, here he has left hit 
daughter a particular legacy, who would be intitled to the 
ſurplus as his next of kin by the ſtatute of diſtributions, ſo 
may not we fay, ſhe has no title, becauſe he has made a par. 
ticular proviſion for her, in the caſe of Somner verſus Hooker, 
particular legacies being given to the next of kin, as well az 
ges ant. caf, to the executors, the reſidue was decreed to the executors, 
J. poſt. caſe for the implication was equally ſtrong, that the next of kin 
26. Where were to have no more, as that the executors were not, and 
5-4. Bay then the law, which is for the executors, ought to take 
executor place, and this is not a caſe where both the executors have 
and next of legacies, for George Dawes has no legacy, for the forty pounds 
kin, 3 are not bequeathed to him, and then if both the executors 
noche bave not particular legacies neither are excluded. Dr, 
executor. Coteſworth brought a bill againſt Brangwin his co-executor, 
poſt. cal. for an account of the ſurplus undiſpoſed of, and that it 
32.ca-157* might be decreed to him, becauſe the defendant had a parti. 
ern. 473» 2 1 
contra, cular legacy. But Lord was inclined to think that 
neither were excluded e both were not, but directed 
"an account to be taken, and after a re made, the cauſe 
coming on to be heard before Lord Harcourt in 1711, be 
deereed that the eſtate ſhould be divided between the ex- 
ecutors. An executor in his life-time may do what he pleaſes 
with the eſtate, and if he leaves an executor, he will be en- 
titled to the eſtate of the firſt teſtator, but if the executor 
dies inteſtate, an adminiftration de bonis non muſt of courſe 


be granted to the next of kin to the teſtator. 
Mr. Wills. - 


The council for the defendant would collect the intention 
of the teſtator from the particular legacies, he has given le- 
gacies indeed to his brother Moſer Hawkins immediately, but 
none to the other executor, but deviſes 1oo/. to his wife for 
life, and then to her children, which he ſeems to have done 
on e that her huſband might not be excluded, from 
what he deſigned for him as executor; but ſuppoſing that 
legacies were bequeathed to both the exccutors, we are not 
within the reaſons of the common caſes, where the executor- 
ſhip' and legacy are to commence immediately, becauſe here 
the legacy is given abſolutely, but the executorſhip only on 
a contingency, ſo that it might be the teſtator's intention a5 
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they ſhould have theſe legacies at all events, and the reſidue 
oma contingency. Would they have only Moſes excluded, 
that would be contrary to the teſtator's intention, for he de- 
igned he ſhould be better provided for than the other ex- 
ecutor ; or would they exclude the other only, but no caſe 
en be mentioned where the ſurplus: was decreed. from the 
executor, if he had no legacy left him. Or would they have 
both excluded, why then they muſt be truſtees for the defen- 
dant's wife tho” the teſtator by expreſs words has given her 
the reſidue only for life, he has alſo given her 1000/. and to 
the defendant her huſband 500. from whence it may be as 
ſtrongly inferred, that he deſigned her no more, as that he 
deligned the executors: nothing further, and = are ex- 
ecutors only of the reſidue, which is expreſly deviſed to the 
Gaghter for life, &c.' on acontingency. By their conftruc- 
tion the next of kin will have nothing, but the reſidue will 
go over to the defendant who is a ſtranger, while the daught- 
er wus alive, who was next of kin, the executors had no ti- 
tle; nor if ſhe had children, and the executors themſelves 
ue next of kin, when they come to be intitled. 


Mr. Attorney General's Reply. 


In the caſe of Fofer and Mount, the legacies were given to 
therexecutors' expreſsly for their care and pains, but there 
have. been many cuaſes ſinee, where legacies given to the 
executors have debarred them of the reſidue, 
and thoſe reſolutions have turned upon the im ence of 
the thing, of giving him a part, for whom he deſigned the 
whole ; yet I allow in particular caſes, the ſurplus has been 
decreed to the executors the? legacies have been left them, 
bee the intention of the teſtator plainly appeared, or was p 
on provedy as in Liftlebury and Buckles caſe; 2 Vern 677. and in may be 
le. ¶ Nan Sms caſe, in which there was evidence of kind- read, that 
ut Moes te the wie; whicts took off the preſumption that the dne“! 
or teſtstor deſigned her no more; but in all other cafes the ex- che erecut- 
ne Fecutors have been excluded, but I allow that the queſtion will or the ſut- 
principally depend on the conſtruction of the will; here they Plus. 
at Ieh the legacies are given in præſenti, but they are made ex- 
ecutors only after the daughter's death, but this objection I 
think makes againſt them, ſuppoſe they had died in the life- 
une ok the daughter, they could not have taken, nor their 
repreſentatives, though the contingency had after happened, 
md ſuppoſe ſhe had left iſſue, they would have been execut- 
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ors, yet could have taken nothing, which ſhows plainly, that 
he deſigned them only an authority, and no intereſt ; and it 
imports nothing, that he has given the reſidue to the daught- 
er for life, for that was done purely for the fake of her 

children, to make the legacy ſure to them ; and if ſhe had no 
children, he only gives particular parts over; if he had made 
no executors, it muſt be admitted ſhe would have had the 
reſidue, but the making executors will not alter the caſe, for 
they have only the legal intereſt in them, but they ſay this is 
different from the caſe of a reverſion, which will deſcend on 
the heir, tho” the lands are expreſly deviſed to him for life, 
becauſe here the executor can take, but there no body elſe 


to his deir for life, in that caſe there is a truſtee to whom 
the reverſion in fee by law belongs, yet the truſt of the re- 
verſion ſhall go to the heir, and in the caſes of perſonal 
_ eſtate, the next of kin are as ſtrongly intitled to the truſt of 
the ſurplus, as the heir in the other caſe is to the truſt of the 
reverſion, and there are many precedents where the ſurplus 
has been decreed to the next of kin though they have had 
particular legacies deviſed to them, for — take by the ſta- 
tute, not by the intention of the teſtator, the executor wants 
the will to take by, but the next of kin do not. Here they 
ſay a legacy is left only to one executor, but in the caſe of 
Darwell and Bennet that excluded the other two from claim- 
ing the reſidue, and in the caſe of Dr. Coteſworth and Brang- 
win, the queſtjon was only between the executors, and it 
dank not appear that the next. of lin were | before the 


Court. 
If a legacy 


. e by 
execuror giving a legacy to one of the executors, neither of the ex- 
nennera'* ecutors. were excluded, and inter al decreed; that the ex. 


from the ecutors were intitled to the ſurplus (which was about 2000/.) 


g n of and that the defendant ſhould account for the ſame. 2 Vern. 


eftateundiſ. 247 305 2 e. 104. 2 648, 571. 1 Vern, 
poſed of, 425 1. 1 Chan Caf. 196. 
n eue, lis the an 1729-30. 


has a title, but ſuppoſe then ceſtuy que truſt in fee, deviſes. 
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a N Caſe 13. 
- ANONYMUS. —.— 
AN order was made, that a ſolicitor's bill ſhould be taxed 1 
y a maſter, and that all proceedings at law ſhould in the A ſolicitor 


Ie 

US 

id 

2 

ts 

7 dean time be ſtayed, and whilft the bill was under taxation, u rr 
n- 

'* 

it 

he 


de ſolicitor ſues out a commiſſion of bankruptcy againſt his migion of 
ent, And on a petition to ſuperſede the commiſſion, this bankruptcy 


a adjudged to be no contempt, nor a ſufficient cauſe to ſu- A "9 
ede the commiſſion, becauſe the order of reference ex- pill js under 


ded only to bringing actions, and to common and ordi- taxation by 


a * —— 
ary * een 
FTE — 
mi , | | 7159 ernie = 234 1 ; Chancel- | 
x- | C 
. ) oY J ACOB verſus the Ear « of SUFFOLE. 1 » _ . 
lor. 


* B LANDS: were. conveyed by the late Earl of Soll to 

iſtees and their heirs, for payment of his debts, to be paid 

thin fix months after his deceaſe, and on a bill exhibited hat is due 
the ereditors, the truſt was decreed to be carried into ex- for princi. 
ution, and the creditors were to come in before the maſter, pal intereſt 

id prove their debts. The Maſter in about four years makes ad or 
d report, and on a petition of ſeveral creditors to have what hall carry 

tereſt they ſhould be allowed, afcertained,' and from what intereſt 

ne. The Lord Chancellor declared it as the practice of from the 


ian | confirma- 
in of the report, and the principal ſhall bear intereſt from the date to the confirmati- 
„ 2 Vern, 392. poſt. caf. 139. q | 


the 
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the Court, that where a Maſter reports what is due on: 
mortgage for the principal, intereſt and coſts, that the whol, 
aggregated ſum ſhall carry intereſt from the time the repon 
is confirmed, and that intereſt ſhall be paid for the principal, 
from the date of the report, till its confirmation. And thy 
| debts by ſimple contract though liquidated by the Maſter, 
* rt, will not bear intereſt, unleſs the creditors are unres. 
lands are ſonably delayed, for though the debtor has provided an add. 
ſubjeQed to tional ſecurity for them, by making his lands chargeable with 
_ the pay- the payment of them, that has not otherwiſe altered the nature 
yo nh of them, ſo as to make them carry intereſt (like debrs which 
6mple con- Originally affect lands) whichtheydidnot before, tho' 'twas urs. 
tract, they ed by theSolicitor Gen. that on a mortgage, the intereſt when 
won t pear turned into principal, did not bear intereſt, from the natur 
ſtated by the Of the lien, but only from being aſcertained by the 
report, un- and that therefore it ought to hold ſo in debts by fimple con- 
"_ tract, and that here the fimple contract creditors ought to 
able delay have intereſt for their debts from the fix months after the 
of payment, Earl's death, fince he had provided for the payment of then 
in that time by ſale or mortgage, and if a mortgage had been 
immediately made, the eſtate muſt have born the intereſt or 
at leaſt that they might have intereſt from the Maſter's re. 
port, when the ſeveral debts became certain, eſpecially for 
that the creditors had been delayed for near twelve months 
a dozen exceptions, which were all over-ruled, and cited 
| a caſe where it had been done, and affirmed in the Houſe of 
Caſe 15. 4 
At the 7 PARTE GA2A1 
— EX PARTE GAZALET. 
Lond Cm: ONE previous to his marriage, entered into a bond to: 
cellor. truſtee, of the penalty of 1600/. conditioned, that if the 
marriage was had, and his wife ſurvived him, he would leave 
her 800/, of if ſhe died without iſſur in his life-time, he 
would pay back zo0/. of her portion to her father. The 
marriage took effect, and the huſband aftet wards becomes : 
batikyupt, ' And the truſtee petitions to be let in as a bond 
creditor under a commiſſion of bankrupt ſued out againſt 
Him. And the queſtion was, whether this' contingent de- 
Quits, mand ſhould be confidered 8 à debt, and proved before the 
bond my" r proved e ee of bankrupt 22 
ingen . ern. 101. hether a u n is certif- 
care rem c rod a ed. ed BENE hg, 0h,» csg 
that did not atife fill Ad ,t be wis cleated; ; * 
of 'y 2 Commiſſioners, 
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commiſſioners. And the only doubt with the Lord Chancel- 

lor was, whether if the contingency hereafter happened, the 

bankrupt might not plead his certificate to an action brought 

on the bond, and therefore he ordered it to ſtand over to the 

next day of petitions, . to have that point ſpoke to, for his 

Lordſhip declared if the certificate was no bar, he would 

diſmiſs the petition, for the contingency might never hap- 

den, and though the huſband was now a bankrupt, he might 

recover his credit, and be able to perform the condition if it 

ver aroſe, and it was ſaid that it would be no bar, becauſe 

the cauſe of action was ſubſequent to the certificate, and that | 
it had lately been + reſolved fo in B. R. in the caſe of Tully x 129 1 
and Sparks, where one brought an action on a bond that bore 

late before the bankruptcy, and ſet forth in his declaration, 

he condition, which was not broke till after the bankrupt 

cleared, the bankrupt pleaded his certificate, and the 

lea was adjudged inſufficient. Becauſe at the time of the 

rtificate, the obligee had no cauſe of action. 


Mr. Mead infiſted that ſuch creditors on a contingency 
tad been often allowed to come in under a commiſſion by 
rd Cowper, Lord Harcourt, and Lord Macclesfield, and 
heir proportion of their debt was put out at intereſt in the 
ume of the aſſignees, and the intereſt was paid to the „ 
inees, and if the contingency happened, then the princi- 
al was paid to the creditor, . but if it never hap then 
went to the aſſignees, in truſt for the other creditors: 
nd he mentioned the caſe of Green, where the money due *** 


In a contingency was reſerved in this manner. ah 
to 2 | 
the HILL verſus WHITE & ux, & & contra. 88 
leave | 2 — 
, be ff MR. Hill preferred a petition to his Majeſty in his High tors bout 
The Wourt of Chancery, praying a commiſſion to review and Lord Chan- 
nes 3 Nekear a ſentence of the Court of Delegates in Ireland, and ©: 


White and her huſband preferred a croſs petition for a 
mm ion te review and rehear a ſentence of a Court of 


s in England. 

Mr. Solicitor General for the petitioner Mr. iall. 
Captain Nite privately married the daughter and only 
ud of Lieutenant General 3 without his privity or 


conſent, 


r 
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conſent, and the mother of Marcus Hill, the petitioner, wy 
ſiſter to the General's wife. In 1719 General Sanchy died in 
Ireland, on a journey, in company with Mr. Hul, and being 
greatly diſohliged at his ſaid 'daughter's marriage, he a fey 
days before his death, made his will, and appointed the aid 
Marcus Hill ſole executor, and reſiduary legatee, after pay. 
ment of debts and legacies. In May 1920, the will wu 
propounded in the Prerogative Court of Canterbury, and the 
probate was oppoſed by the counter petitioners, but in 1742, Wye 
a ſentence was given in favour of Mr. Hill, and the probate I h 
granted to him, and on an appeal the ſentence was affirmed Wt 
by eight of the Delegates, July 22, and no complaint thereof WW, 
was ever made till this croſs petition. And the teſtator leaving Wot 
alſo conſiderable aſſets in Feland, the will was likewiſe pro- 
pounded in the Prerogative Court of that kingdom, and x 
probate was granted to the petitioner, and on an appeal the 
cauſe was heard before the Delegates, January 1723, on the 
[ +39 I] ſame + evidence as in England, and they adjourned till the 7thMeor 
of February following, and on the 18th of April, 172 
without being continued by adjournment, and without notice 
to the parties or their proctors, three Judges met, (and no 
common lawyer among them) and reverſed the ſentence oi 
the Prerogative Court, and granted letters of adminiſtration er 
to Mrs, White the daughter: Wherefore we now prefer thqj 
A commit. petition to have the faid ſentence reviewed and reheard, and 
non of re- tho a commiſſion of review is not a matter of right, but 
2 grace and favour, (as was adjudged in the cafe of Pow 
— of and Andrews ) yet it has never been denied upon good re: 
fvour, ſons, and we preſume our caſes are fo very different that 
there are the ſtrongeſt reaſons for this petition, and none d 
any weight or moment for theirs. In Ireland there has dee! 
but one ſentence againſt the will, and that given by on 
three Commiſſioners ; nor are the fraud, and impoſition or 
and inſanity of the teſtator, ſuggeſted by the croſs petition 
ſufficient allegations, becauſe they have been already unde 
conſideration of the Judges, that gave the ſentence, and ti 
have adjudged them not ſufficient to ſet aſide the will. I 
ſentence of the Delegates in England was conformable to ti 
ſentence of the Prerogative Court, and has been acquieſce 
under five years, and no precedent can be ſhewn where afte 
ſo long an acquieſcence, a review has been granted of a {v8 
tence of. Delegates, who confirmed the ſentence of the 


rogative Court. 
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r ; Doctor Henchman. 


ing Numberleſs inconveniencies would enſue, if a commiſſion 

few ef review ſhould be allowed after fo great a diſtance of time. 

laid The executor Mr. Hill has paid the debts and legacies of the 

. eeſtstor, all which are liable to be reverſed and undone by 

wa this commiſſion, they pray by their croſs petition :, And 

the Witherefore there is always a time limited for the bringing of , ,. _ is 
02, Wappeals. The civil law allows ten days, and we fifteen, and always li- 
date l have known an appeal difallowed that was brought on the mited for 
mel Wfxteenth day; contormable to which rule, the Houſe of *"'"sing 


red Lords have lately made an order, that appeals to their 7 | 


ving WLordſhips ſhall be brought within five years, and two years 

pro- vas the time allowed to petition his Imperial Majeſty in, on N 

d 1nd this is now the law of the empire. All which rules are ces" wah 
| the founded on a ſuppoſition, that the eſtate is in that time diſ- muſt be 

| the Whoſed of, and that the circumſtances of the parties in ſuch a brought in 
: 710 vorſe of years are greatly altered. The Court of Delegates 4 


n Ireland have proceeded in a manner new, and unprece- 339. Sup- 
lented, four years paſt between their firſt fitting on the com- plement to 


1 nofniſſion, and their giving ſentence. The cauſe was firſt heard ah "29 
ce of h January 1723, before five Com miſſioners, and the laſt US to 
ation ering was on the :1$th of the ſame month, then they the Houſe 
r thuyWdjourned to the 7th of February then next following, then of ro 
where was a diſcontinuance, then they met on the 24th of Fe. broughe 
— gn, and there was no ſettled adjournment as to time or within five 


lace, ſo + that the parties could not tell when or where to at- Tar. 
end ; the next meeting was on the gth of April 1726, an- C 131 ] 
ther was on the 1oth of January 1727, and on the 18th of, * 
pril 1728, the ſentence was given, tho' neither the council peror mutt 
the petitioner, or his proctor, was preſent as appears by be brought 
e atts of the regiſter. The Commiſſioners in Ireland re- — — 
ed to admit five witneſſes, whoſe teſtimony was allowed in 

e Prerogative Court in Feland, and by both the Courts in 

ng land. In February 1723, the Commiſſioners in {reland 
co give ſentence, but could not agree till 1728. There 
o quorum in the 7 Commiſſion, and though they ſet 
Worth in their petition, that all the three Delegates ſigned the 
tence unanimouſly, that is of no weight, becauſe by the 

tor of the commiſſion, that is neceſſary to make the ſen- 

mice good, In 7re/and the Prerogative Court gave ſentence 
the will, and only three Judges of fifteen gave ſentence in 
our of the croſs petitioners. In England the probate was 

ited by the — oak and their ſentence was 

2 


confirmed | 


* 


* 
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confirmed by eight Delegates out of fourteen, and tho? here 


are not three conformable ſentences on appeal, (which are 8 
never impeachable) yet here are three ſimilar ſentences, and 
four years acquieſcence, in which caſe no precedent can be ” 
ſhewn that a review was ever granted, and the daughter is MW 
not left unprovided for, but is' ſeized, by the ſame title with * 
the petitioner, of the moiety of an eſtate deſcended on her i”! 
from her mother. | 7 : — 
WO! 
Dr . Str ahan. the 


No objeQion can be made to our petition. The moſt ir. 55 
regular ſteps have been taken by the Commiſſioners in I- 
land, four years paſt, between taking the informations, and 
giving ſentence; five Judges were preſent when the informs 
tions were taken, and but only three when ſentence was given, 
and the other Judges had no notice of their meeting, and 
where any of the Judges take upon them to give ſentence 
without the reſt, all the proceedings are null and void. Mr. 
Hills proctor petitioned the Court, that the three would not 
proceed to ſentence till the other two met, which was at that 
time granted ; and their reaſons might have convinced the 
other three. As to Mrs, J/hite's petition, no inſtance cu 
be given where a review has been granted after five years 20. 
quieſcence, Moſt countries now obſerve the Imperial law, 
where they vary from it tis the time as ©. 
land, tis reſtrained to a year, that property not be unlet- 
tled after a long diſtance of time. oO 


Dr. Brampſton. 

The only foundation for this croſs petition is the ſing 
ſentence in Ireland where five witneſſes were not ſuffered t 
+ give evidence whoſe teſtimony had been objected to in the 
Prerogative Court in England, and allowed, and on an api 


peal the Delegates were of opinion they were good witneſſe 
and remitted the cauſe. 4 


Dr. Palmer for the Croſs Petitioners. 


This caſe is the firſt of the kind that I remember. Thi 
proceedings have been ſet out as if thoſe in Ireland were ſubyh 
ſequent to thoſe in England, whereas both went on pari paſlu; 
this will, whereby an only child is diſinherited, was made Win, 
= | | extrem 
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ere BY extremis, the teſtator upwards of ſeventy years of age, his 
a By diſtemper a diarrhoea, which being improperly ſtopped, 
nd Bi turned to a lethargy, the will was made on the eighth, he died 
de on the tenth of the month, tis ſaid his intention by the will 
ns to give ſeveral particular legacies, and the reſidue to Mr. 
ith By 2:1, whereas no legacies are given by the will, but by the 
her I codicil, which is more properly Mr. Hi/fs will, for thereby 
he promiſes by way of note ſubſcribed by himſelf, that he 
would pay thoſe ſeveral legacies ; and the legatees who were 
the menial ſervants of the General, his groom and ſuch like, 
having received and given releaſes for their legacies, were ad- 
t i. mitted witneſſes to prove the will. Mr. Hill is a mere 
ſtranger in blood to the teſtator, nor could the diſpleaſure 
and be Rd conceived at his daughter's marriage be the cauſe of 
me this pretended will in favour of Mr. Hill; for the deceaſed 
Vl vas afterwards reconciled, and very kind to her, and two 
and Wills were found in his ſtudy in England, by which nothin 
s given to Mr. Hill. As to the proceedings on the Commil- 
fon in Ireland, the ſtatute in that kingdom requires no quo- 
rum; and common lawyers are but of late years neceſſ- 
in the commiſſions in England. And as to the length of time, 
Dr. Crawley was deprived for fimony by the Delegates, and a 
new was granted by King Wi/kam III. at about five years 
ſtance, and the ſentence was reverſed, and he reſtored to 
is archdeaconry, which Dr. Oldis had enjoyed in the mean 
ime, nor is the King limited to any time. It is not neceflary 
"What the councitor proctors ſhould be preſent, when ſentence 
given, but 'tis very uſual for the Judges after hearing to 
leclare, We won't give the gentlemen who are of council any 
rther trouble of attendance, and what they mention as ir- 
pularities, are common in theſe commiſſions, ſometimes the 
judges adjourn to a certain day, and then if none attend 
hey are adjourned fine die, Mr. Hill is as much in fault as 
e croſs petitioners ; for if he thought the proceedings were 
n payed, he ought to have applied for a day, and the Regil- 
is to attend the Judges to ſign a warrant for that purpoſe : 
nd as to the objection that five Commiſſioners were preſent 
the f informations. And that only three gave ſentence, and [ +33 } 
hat the other two might have been of a different opinion, If five 
us would have been no ſufficient foundation for a review, j»9ges are 
the five had been preſent, and the two had actually diſ- 8 
reed, as was adjudged by Lord Harcourt, in the caſe of againſt the 
dar verſus Hopkins, three being ſufficient to join in opi- ſentence, 
mn, by the words of the commiſſion, We pray a commiſ- this bs no 


cauſe for a 
ſion commiſſion 


of view, 


{ut 


paſſu 
ade Il 
rem! 


— - - 
—ͤ —˙*1 »] q — — — . . cet remneeg—————__ 
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fron, . becauſe we have new witneſſes to examine, and to ney 
matter, which they do not ſuggeſt, and therefore we hope 
your Lordſhip will make a fayourable report of us to his My, 


jeſty. mo 
Mr. Attorney . General. 


This is ſuch a will, as a Court would allow the probate of 
with great reluQance, an inofficious teſtament, in which ng 
notice is taken of the daughter his only child, and would be 
void by the civil law, and there were two wills found both 
made in her favour, The teſtators leaving aſſets in both 
kingdoms, makes this a very particular caſe, but I muſt ob. 
ſerve to your Lordſhip that this will was made in Treland, and 
witneſſed there, and in that kingdom they might give. ſens 
tence on the credit of the witneſſes, where they were beſ 
known, and their characters could be eaſieſt found out, and 
this indeed appears to be the fact from the complaint of the 
petitioners, that five of the witneſſes, whoſe teſtimony wa 
allowed in this kingdom, were rejected there, and may be {, 

One allow. here on a commiſſion of review, as in the caſe of Drake an 
ed a good Prime, Gth of February 1705, Abington was allowed a good 
_ witneſs by witneſs by the Prerogative, and Court of Delegates, and yet 

| 8 4 his evidence was refuſed on a review. Here have been thre 
Eo or ſentences againſt one indeed in favour of the will, but nota 
Delegates, the ſame evidence, but only fentence againſt ſentence. A 
roay be 1% to the errors in the proceedings, it is common not to hat 
commiton due entries from Ireland, and is anſwered by the practice a 
of review. the Court of Delegates here, the Judges meet, adjourn, and 
at the day perhaps no Judge comes, yet the proceedings d 

not fall for that reaſon, but new warrants are granted to at 

tend, and no entries are made of ſuch warrants. Proceed 

ings of Courts are firſt taken down in minutes, and are dra 

up at large from thence, fo that it is not ſtrange that ſeveri 

errors ſhould appear in them. As to the prayer ef the 

proctor, that the ſentence might be ſtaid, till the other Judge 

came, who heard the cauſe, this might have delayed th 

ſentence for ever, for according to my inſtructions, they tw 

were dead, when ſentence was given. Though the ſentenca 

in England were very ſolemn, and in conformity, yet theres 

ſufficient cauſe for a review, becauſe we have new matter t( 

prove, and by new evidence; and as the law has ſet no tim 

in which ſuch a petition is to be brought, it lies wholly in d 

' breaſt of the Crown, and no caſe can happen in which it ca 

be more properly aſked than in this, where a daughter is le 


poo and + deſtitute of any proviſion from her father, and ar +34 J 
Git ding at the ſame time in Ireland to ſet aſide the will, 
The it was ad viſeable to wait till the ſame was deter- 
mined in that kingdom, and if the Judges there gave ſen- 
ence in favour of the will, then to acquieſce, but if they 
rave ſentence for the daughter, this then would be a good 

on for us to pray a review ef the ſentence given in Eng- 
ind, and is very neceflary to prevent the claſhing of juriſ- 
jiftions, in caſe the ſentence of the Commiſſioners in Ireland 
ould be confirmed on the commiſſion of review granted to 
be petitioners, for then in the ſame kingdom it would be al- 
owed in one Court to he a good will, and difallowed in an- 
ther, -and there is no other method for one uniform deter- 
wination, than to have both ſentences reviewed by a new 
pmmiſfion, So that here the length of time can be no ob- 
eftion, becauſe it was proper for Mrs. White to wait the  ,chexing 
ent of the ſuit in Freland. By the rules of this Court a inChancery 
nonth is the time limited for a rehearing ; ſuppoſe then a busht to be 
lecree made in favour of the plaintiff, and in another cauſe, nn in 
> decree given for the defendant on the ſame equity, and a yet if dit. 
xetition is preferred to rehear the laſt cauſe, the Court will ferent de- 
ikewiſe ſuffer the firſt cauſe to be reheard at the ſame time, ud inte 
ho” the petition is preferred at a er diſtance of time, cauſes on 
ban is limited by the courſe of the Court, to the end that the ſame 
here may be one uniform decree in both cauſes, and reviews Pn — 
6 Eccleſiaſtical Courts are of the ſame nature with rehear- —— 3 
18s. 2 hearing of 
ne time, tho? the petition in the firſt cauſe is not brought within cur has, = 
Lord Chancellor. 


Though the croſs petitioners ſuggeſt that they have new 

natter to offer, yet as they have produced no affidavits to 

rove the ſame, I can take no notice of the allegations of 

heir petition, My opinion however is not final, but I am 

ly humbly to lay my thoughts before his Majeſty. I cannot 

Iviſe the King to grant a commiſſion of review after five 

fears acquieſcence under the ſentence, for that would render 

Iroperty unſettled and precarious, and no commiſſion with- 

proof of new matter was ever granted at ſuch a diſtance The Prero- 

time, if the caſe ſtood ſingle, but here in one kingdom is obo * 

0 O 

negates in England gave ſentence in favour of a will, ikew! Prerogati 

1 reland, but the B in Ireland reverſe that — 1 2 the — 
che Delegates in England. Both ſides petition his Majeſty for a commiſſion of review, 

id the Lord Chancellor declared that he would adviſe his Majeſty to grant a commiſſion 


review of the ſentence of the Delegates in Ireland, but to ſuſpend the conſideration of 
other petition till thoſe commiſſioners of review had given ſentence. 


a ſentence 


\ 
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a ſentence for the will, in the other againſt it, five Delegaty 

in Freland heard the cauſe, and four years after, three gan 

ſentence. ' As to the entries, they are but matter of form. 

and may be reQified, in this caſe there have been two ſen. 

tences in England for the will, and one in Ireland, ſo that: 

commiſſion of review of the ſentence of the Delegates in 

| Treland is plainly reaſonable, but to prevent contradiQory 

[ 435 ] decrees this ſeems to me at F preſent the beſt method: To ly 

before his Majeſty that the petitioners are well intitled to x 

commiſſion, and that it would be proper to ſuſpend the con. 

ſideration, whether a commiſſion ſhould be granted to the 

_ croſs petitioners, till thoſe commiſſioners of review hare 

given ſentence, if they reverſe the ſentence of the Delegate 

in Ireland then there will be no occaſion for another commil. 

fion, becauſe the ſentences in England will agree, if they 

affirm it, then it will be proper to grant a review of the ſer- 

2 f. . tence in England to the ſame Commiſſioners, that two dif. 

25 Hard, ferent ſentences on the ſame will, may not be on record in the 

216. Caſ. 7. ſame kingdom. But not to be allowed to give new evidence 

Supple- as to facts and matters before examined to. The acts of the 

— Court of Delegates in Ireland were produced in this cauſe 

78. ſigned by the regiſter, and it was adjudged that there needed 

ie is not no affidavit to prove his hand, he being a publick and know 

— officer, as on an appeal to the Lords the party is never put to 

ee prove the regiſter's hand to a decree. 

hand to t YL 
ads of the Court of Delegates, beeauſe he is a known officer, 


1 ANONYMUS, | 


Ar the 
Ch ncei · „ I * 
8 — Mr Attorney General for the Creditors 
Lord Chan- M 


cellor. THIS comes before your Lordſhip, on the creditors pe- 
tition for your Lordſhip's judgment, on the report of the 
Commiſſioners of the account of the aſſignees. A commiſ- 
ſion of bankrupt was taken out againſt Vutſon, the Com- 
miſſioners find him a bankrupt, aſſignees are choſen, and 1 
dividend made; afterwards ſeveral other effects of the bank- 
rupt coming to their hands, the creditors petition, that thei 
aſſignees may account, and make a new dividend, and your 
Lordſhip was pleaſed to order that they ſhould account be- 
fore the Commiſſioners, and that the Commiſſioners might 
ſtate any thing eſpecially for the judgment of the Court. 
| | 3 5 Accordingly 
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iccordingly the Commiſſioners have taken the account, and 
ertify that Green, Hall, and Aires were the affignees, that 
unn did not appear, and fo no account was taken as to him, 

ut only from the other two, that Green had received ſeveral 
ums of money, and whether the other two aſſignees ſhould 
e charged with his receipts, they ſubmit to the judgment of 
ie Court, that the affignees fold a real eſtate of the bank- \ 
pt, that Fires received part of the purchaſe money, and 

Green have 671. of it, and they likewiſe ſubmit to your 

xrd{hip, whether Aires ſhall be chargeable with this ſum. 

ind it ſeems reaſonable, that all the affignees ſhould be an- 


= werable for the effects come to any of their hands, for all are 
dae if ſted by the creditors, and the commiſſioners veſt the effects £5 
"i. a all jointly, and tis upon their joint credit + that they 1 23 ] 
they truſted by the creditors, and it is only for their own eaſe 
ſen. ud convenience, they let one another receive the effects. 


\s to'the 67/. it is plain that Aires muſt be accountable for 
be admits in his own affidavit that on his receiving 220/. 
fidue of the purchaſe money, upon Green's deſire he let him 
ave 670. to lend to ſome of the creditors, he admits then that 


. e teceived the money, and therefore he is accountable to the 
edel editors for it, he having paid it over to another aſſignee, 
et for the proper purpoſe, but to lend over, and he truſted 


reen with this ſum, for he ſwears he lent it him upon his 

ma credit, and becauſe he thought him a ſubſtantial perſon, If one ex- 

ad your Lordſhip adjudged in the caſe of Lane and Mrotb, ecutor pays 
hat if one executor pays over to another executor money of er aſſets | 
he teſtator he has received, this ſhall not diſcharge him of 3 F 
and in the caſe of Stanley and Darington the Maſter of the ayſwerable 
olls-was. of the ſame opinion, it coming before him in for them. 


1 © * 8 
dgment on the Maſter's ſpecial report in 1727. wh * 
| . Canc. 109- 
: Mr. Zutwych for Mr. Hall, and Mr. Aires, two of the 
1 1 Aſſignees. 
the 


mmi: Where money is paid to one affignee, the other ſhall not 
Come anſwerable, for ſince an executor or truſtee for payment 
and af debts ſhall anſwer for no more than he himſelf received, 
bank-Weither ſhall an aſſiguee, for executors or truſtees for payment 
at the Bit debts are forced upon the creditors; and it is not in their 
your WWover to change them, but the aſſignees are truſtees choſe 
ut be-B the creditors themſelves, who give them an equal truſt, 
mightWWdcan have them changed, and the aſſignees expreſly cove- 
"= it to anſwer only ſeverally. Nor is Aires to be charged 
ang!) * with 
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with the 671. all the aſſiguees ſell the eſtate, and Aires and 
Green come to the place appointed to receive the purchaſe mo. 
ney, but Aires is there firſt, and receives the money, and 
whilſt be is counting it over, Green comes in, and defires u 
have 67. of it, if Green had received this 674. and Airy 
only the reſt, without doubt he ſhould not anſwer for it, and 
as Green came before the meeting was over, it ought, I think, 
to be conſidered, as if it had been originally received by 
Green, and as if Aires had never received it. | 
rech ang. It would be of very ill conſequence, if a ſolyent aſſignee 
neeis might diſcharge himſelf, by paying money over to an info} 
chargeable vent one, he ought to have kept the money when he received 
du. ben te- it, and therefore Mr. Ares muſt account for the 6. bu 
137 I neither he, or Mr. Hall, are to be charged with what + M. 
ceipts. But Green received. 2 Fern. 504, 515, 5 70. 1 Salk. 318, 
if one pays 1 Vern, 303. 1 Chan. Caf. 123. Mentw. Off. of Ex. 161 
be e Supplem. to Menu. 316, 328. Clayt. Rep. 106, Ci 
dee 179- Keilæu. Tl. Sruinb. Part 1. Sec, 7. N. 3. | Keitw. 2% 
- Twp aq 11 H. 6. 38, a. Dyer 2. Caſ. 10. 42. 


2 1 a>. Lads 12 
Caſe 18. int ANONTMUS. n 
At the Wenn by 2d ni! | #4 | 
HOT. A Bankrupt preferred a petition to | ſuperſede the Com 


Lord Chan- miſſion, on a ſuggeſtion,” that the debts of the petitioning 
cellor. creditors did not amount to 2001. ſeveral of their debts 
deing barred by the ſtatute of limitations. And the Lord 
Chancellor propoſed that this iſſue ſhould be tried at lay, 
whether the petitioning creditors are creditors for 2000 
within the meaning of the act; in which trial, the bankrupt 
A commiſ. Was to have the benefit of the ſtatute of limitations, in the 
fon of ſame manner as upon a plea of Non aſſumpſit infra ſex annos, 
bankrupt but the council for the creditors being unwilling to have thiþe 
2 9 iſſue tried, the Lord Chancellor ſuperſeded the Commiſſion, i 
cauſe ſeve- becauſe the ſtatute would beeluded, if the creditors who had 
ral of the ſuffered it to run upon their demands, ſhould be allowe! 
te of the to take out a commiſſion. | 
p*titioning 
cvednors | 
were barred by the ſtatute of limitations, 


ANONYMOUS. 
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* ; 
mo-  ANONYMUS. 255 he 
Oits, 

" THE condition of a bond was, for ſo much money in Mater of 
firs hand paid, to convey, and aſſure certain lands: The Maſter the Rolls. 
and bf the Rolls declared, That bonds of this nature were always A bond 
ink, oobdered in equity as articles of agreement, and decreed, ep 
1 by (ſhe condition to be ſpecifically performed, and the obligee jands for | 


aving been in poſſeſſion twenty years, he would not oblige money re- 
jim to prove the payment of the money, which is recited in — 1 
he condition to be paid in hand. in equity as 


; articles, and 

be condition ſhall be performed in ſpecie, and the obligee having been in poſſeſſion 20 

wy ears, need not prove the money paid. | | 
tire Caſe 20. 
bu WELSH verſus FISH. At the 

» Mr, Chancel- 

18, . lor's houſe. 

3 THE mortgager filed his bill againſt Samuel Fiſh, and Lord Chan- 
2 his wife, cxecutrix of the mortgagee, for an account celler. 


the rents and profits, and to be let into a redemption, on 
ayment of what was due, and on hearing the _ it was 
lecreed, That the Maſter ſhould take an account of what 
as due to the defendants, for principal, intereſt, and coſts, 
nd deduct out of the ſame what he ſhould find the defen- 
lants had made by the rents and profits of the premiſſes, 
d the ſurplus was to be paid by the mortgagor in a limited 
ime, or he was to be for ever forecloſed of his equity of re- 
oningWlemption : pending the account, Samuel Fiſh dies, and the 
debug plaintiff brings his bill of revivor, and ſupplemental bill, [ 138 
LoriBWgainſt the detendant Mary the widow, and againſt Mar 

t lade daughter, as adminiſtratrix of her father Samuel Fiſh, 


200, Wor a diſcovery of aſſets. And Mary the daughter pleaded 
Krupt Wn bar to the bill of revivor, that the defendant Mary the 
n th: hade, was deviſee of the mortgaged premiſſes, in truſt for 
_ ter, and that the decree could not be revived againſt her, 
ve tals 


cauſe ſhe had never been made a defendant to the original 

jill, and her council infiſted that the bill might have been re- 

ved againſt the defendant the widow only, becauſe ſhe was 

ned in Auter Droit, and the huſband was only joined for 

onformity. And as to the diſcovery, whether her father 
aſſets or not, ſhe demurred. 


[OUS Lord 


11fon, 
10 had 
lowed 
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2 ug Lord Chancellor. In 


Mortzagor | The original bill is only to redeem, and don't pretend 
brings a dill that by the rents and profits the mortgage is paid off and th 


— decree runs in the ſame manner, fo that it is perfectly u 


of what is neceſſary in this caſe for Mary the daughter to admit aflety 
due, and a or to ſet them forth, and therefore I allow the demurrer, 


| — but the plea muſt be over- ruled, for Samuel Fiſb being de 


cerdingly. creed to account, that account can't be carried on after hy 
Pending the death without his repreſentative being before the Maſter, 
account the and therefore the bill is properly revived againſt Mary th 
de $38 daughter, as his adminiſtratrix, but if it had been revivellifiÞin, 


dies, and - 
bill of revi- againſt her as ceſtuy que truſt of the mortgaged premiſe 
vor is filed then indeed her plea would have been proper, that ſhe hd 


_ not been made a party to the original bill. But the cound 


trix, and a for the plaintiff argued, that the demurrer was not goon 
ſupplemen- becauſe _tho* the decree directs the mortgagor to pay Mer 


i bill for a overplus, which ſuppoſes the balance would be in favour n 


— 4 7 8 the mortgagee, and no proviſion is made that the mortgages 


the firſt, ſhe ſhould refund, if the balance came out againſt him, yet 


om that upon the foot of the account, the mortgagee ſhould be found 
— to have received more than the principal, intereſt, and coſt 


be revives the ſurplus muſt be refunded to the mortgagor, and therefor den 
againſt her, jt is neceſſary that the defendant ſhould diſcover, or admit 


hs aſſets, beſides, the account was decreed againſt the defendant 


que truſt of Samuel; becauſe he had been in perception of the profit 
the mort- and his aſſets are obliged to make good what he ſhall be 


gore 3 2 fonnd to have received. Bat the Lord Chancellor denied th 
bad I firſt part of their argument, and ſaid that the decree hat 


deen made provided for the ſecond, for by that, whatever Samuel hf Sur 


8 received out of the rents and profits was to be ſet off agaiaſſſſe de 
"inal bill, the principal, intereſt and coſts. 

ut the plea _ | | 
was over-ruled, becauſe the fuit was nor revived againſt her in her own right, but only! 
repreſentative of the mortgagee. And as to the diſcovery cf aifers, ſhe demurred, ue le: 
her demurrer was allowed; becauſe the plaintiff (as appeared by the bill and decrce) cout 
not have auy demands out of them. 2 Vers. 296, 219, 


[+439] + ATKINS & ar Plaintiffs. 
8 ROWE, Defendant. 
Chancel- | 


3 1 THE bill ſets forth, that the plaintiffs, the defendant 
arllor. and one Cob, all linen-drapers, lived in three houſes cont 
- guous to one another, held by leaſe of the Grocers Cor 


pany 


- 


| 
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ny ; that Cob quitted his houſe, and the leaſes of the 
ree houſes being juſt expiring, and the plaintiffs, and the 
fendant, being unwillng to remove from a place where 


tend ey were well known, and bad long inhabited, or to have a 
dd neighbour in Cob's houſe, and it being the cuſtom of 
u Grocers Company to appoint a committee, to accept pro- 
aſſets Pals for the renewal of leaſes, and to report the beſt pur- 
rer er; that thereupon the plaintiffs and defendant came to 
p e following agreement: That one or other of them ſhould 


ke a leaſe for twenty-one years of the three houſes, that 


ae e ſhould. bid before the Committee, and acquaint the other 
„a bis propoſal, and that then the others ſhould underbid 
viren, but that the leaſe ſhould be for the benefit of all; that 


ey ſhould ſeverally pay the rent of the houſes they lived in, 
d that the rent of Cob's houſe ſhould be paid equally by 
ound; that accordingly the defendant Rowe propoſed to the 
mmittee to pay them 4001. fine, and gol. a year rent, and 
e plaintiffs according to their agreement not making ſo 
zur df@vantageous a propoſal, Rowe was reported the beſt bidder, 
d a leaſe was made to him upon thoſe terms; and the end 
the bill was to have the benefit of this leaſe, and that the 
tendant might be conſidered as a truſtee for the plaintiffs. 
nd as to any relief, or diſcovery, prayed by the bill, the 
eadant pleaded the itatute of frauds and perjuries, and that 


adi ere was never agreement in writing to the purpoſe in the 
»ndant | 

rofit 

all de | Lord Chancellor. 

ed th 


bal Suppoſe I employ one to purchaſe for me, and he liking If two 
Wc bargain, takes a conveyance to himſelf, ſhall he plead 4 

e ſtatute ? this is the ſame caſe. Two neighbours being = of them 
willing to have the third houſe in ſtrange hands, come to ſhall take a 
e agreement that has been mentioned; which is not for eat of 
We leaſe, no, that agreement was with the Grocers Compa- — wart | 

and reduced into writing. Let the plea ſtand for an of both, 
172 with liberty to except, and the benefit of it be ſhall the 


. other have 
the hearing the benefit, ; 


though the agreement is not in writing. Q. 2 Fern. 627. ern 296. 


ndant 9 | BROOM 


 conti 


; Cot 
panſ 


1 


d writ 


De Term, F. Michal. 1728. 


(499 ] + BROOM verſus HORSLEY. 
At the | 
2 — 4 TO plead to ſuch part of the bill as is not anſwered, i, 


Lord Chan- bad form of pleading, becauſe it puts the Court to the troy 
I * ble of ſeeing what is, and what is not anſwered, and deprivg 
ſuch part of the Plaintiff of the benefit of taking exceptions to the 1 
the bill as ſwer, Curl. Cancell. 199, 231. 
is not an- 

ſwered, is 

bad, becauſe it puts the Court to 


the trouble to ſee what is anſwered, and hinders d 
plaintiff from excepting, * 


—* 


Caſe 23. MACARTY, alias Lord MUSKERY, & al' Plaintif 


— —1 GIBSON, Defendant. 


lor's houſe. | 
Lord Chan- THE plaintiffs brought their bill, as reſiduary legatees d 
cellor. Lady Jane Macarty, againſt the defendant, her executa 
for an account of aſſets, and payment of the reſidue, ana 

count was decreed, and the Maſter made his report, to whic 

the plaintifis excepted, becauſe the Maſter had allowed th 
defendant 5ool. for payment of a legacy, though he 
compounded with the legatee for 2501. and that therefore 

being an executor only in truſt for them, they ought to han 

the benefit of the agreement, and he was to be allowed 

more than he really paid. And to prove this compoſitiat 

they offered to read the depoſition of the legatee, which u 

objected to, becauſe ſhe ſwore for her own advantage, an 

would make the executor liable to pay her tne reſidue. | 

Mr. Mead ſaid this could be no objection to reading her dept 

Tho. ol tions for the plaintiffs, if they thought proper, for tt 
who had would be their loſs, as it would leſſen the reſidue. But tt 
given a te- Lord Chancellor would not allow her evidence, becauſe ( 
2 under had given a receipt under hand and ſeal for the whole legaq 

and and . . 

ſeal for ber atteſted by two witneſſes, and his Lordſhip declared, 
whole le- would never ſuffer any one's oath to be read contrary to the 
gacy, was own deed ſo ſolemnly executed. So the exception was ove 


2 1 ruled for want of proof. 


as evidence, 
that ſhe had only reccived part. Curſ. Cane. 313. 


A receiver A receiver appointed by the Court, is an officer of tl 

need not be Court, and need not be ſerved with a writ of execution of 

ſerved with qecretal ordgr, but only with a copy of the order, and 
n be diſobeys it, he ſhall be committed. 

execution , | AN ONYMOU! 


of a decre- - 
bal order, but only with a copy, and if he diſobeys, ſhall be committed. 


1 


D. Term. 8. Michad. 1726. 


I ANONYMUS. L 4 J. 
n Caſe 2. 
THE executor and reſiduary legatee brought a bill againſt Run. 

e defendant for a diſcovery of ſeveral of the teſtator's ef- 

come to his hands, the defendant puts in a full anſwer, 

d offers to give the plaintiff 250/. for his intereſt, the The plain · 
untiff replies, and after obtains an order to withdraw his cher ale z 
plication, and the cauſe coming on to be heard on bill and decree ac- 
ſer, the Maſter of the Rolls declared, That the plaintiff cording to 
ght either pray a decree according to his equity, or accord- wer» (0/4, 
o tothe offer in the anſwer, by which the defendant gave fendants or- 
e plaintiff His election, which was not waved by the repli- fer in his | 
jon, but that the defendant would be bound by his an- wars wh 
er, though the plaintiff had replied, and gone to com- l.. 


Mor 


22 
A 


THE teſtator deviſed 1004. a- piece to his three daugh- 

, payable at twenty-one, or marriage; and if any of them 
d before their portion became due, her ſhare was to be 
divided among the ſurvivors. One dies under age, 
J unmarried, another attains her age of twenty-one years, 
i files her bill againſt the executor for payment of her le- 
of tool. and of gol. the moiety of her ſiſter's ſhare 
at died, which ſhe was entitled to by ſurvivorſhip. The 
ecutor by his anſwer craved an allowance out of the princi- 

for maintenance of the plaintiff, But at the hearing 
Maſter of the Rolls declared it was an eſtabliſhed rule in Chancery 
lancery, not to allow maintenance for an infant, beyond bever al. 
intereſt of her fortune, and therefore in this caſe no in- lende 
| being payable till the principal became due. The ex- an infant 
tor was intitled to no allowance for maintaining the plain- beyond the 
til ſhe came of age. | intereſt of 


their for- 
tune 
t Fern. 255. 2 Fer. 137. 


It was alſo queſtioned when the plaintiff was intitled to Legacy tw 
payment of the gol. whether at the time it was to have two pay- 
paid to the ſiſter, in caſe ſhe had lived to receive it, or ata 


or marriage, 


; and ii ei- 
die before payment, to ſurvive. One dies under age, and unmarried. Q. Whether 
legacy over mall be paid at the ſame time with the original legacy, or at the 
the deceaſed would have come to 21. Poſt. Pag. 473. 2 Bridg. Convey. 191, 250, 
220, 23% 2 Fern, 620, 199, 283, Nelſ. Fol. Rep. in Cane. 62. 1 Andeſ, 35 
| Part 1. le. 7: n, 3+ I Les. 278. 2 Vera. 466, 722. 


7 
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at the time the original portion became payable to the pla 
tiff, but the ſolicitor for the plaintiff ſubmitred to have þ 
payment of it decreed when the fiſter would have arrived 
twenty-one, and tho' the Maſter of the Rolls ſaid it wx 
doubr, he ſeemed to be of the ſame opinion. 


[92 + The plaintiff may move for a ſubpoena returnable imm 
tiff may diately, againſt an officer of the Court, without the uf 
move for a affidavit, becauſe he is preſumed always to attend. 


ſubpœna te- 
turnable 


immediate, without an afndsvit, againſt an officer of the Court; for he is pteſumet 
ways to attend. | | 


ee PAGE & al verſus PAGE & al. 
t t | 

N wth THE council for the defendants ſpoke to this efjel 

Lord Chan- Mr. Viitint deviſed all his real and perſonal eſtate to 

cellor. relations, in truſt, to pay his debts and legacies, and i 

* refidue to his ſaid fix relations, equally to be divided ama 

© them ſhare and ſhare alike, and made them executon 

Peter Daly, one of the deviſees, dies in the life-time of 

» teſtator, and after the teſtator dies, and his heirs at la 

and next of kin, bring their bill againſt the executors for 

account of the real and-perſonal eſtate, and to have the fix 

part of Peter Daly decreed to them, as a lapſed legacy. 

at the hearing your Lordſhip declared that as to the 8 

eſtate it was jointly deviſed in fee to the deviſees in truſt, 

payment of debts and legacies, and your Lordſhip n 

pleaſed to order that an account ſhould be taken of the pe 

fonal eſtate, and of the debts, and legacies, and if a ſur 

remained, the confideration of that was reſerved till 

the report. The Maſter has made his report, that the 

remains a ſurplus of 20001. in money, befides ſeveral ſec 

. rities, and the cauſe now comes before the Court on this 

port for your Lordſhip's directions, to whom this ſurplus i 

be paid. And the only queſtion is, as to the ſixth part 

Peter Daly, Whether it ſhall ſurvive to the defendants 

joint deviſees ? Or whether it ſhall go in a courſe of diſtri 

tion as a lapſed legacy? And this ſeems to be determined 

ready by the decree, which has declared it to be a joint ( 

viſe, as to the real eſtate, and muſt therefore be a joint« 

viſe of the perſonal eſtate alſo, and his part will ſurvive 

the reſt, tho' one deviſee dies in the life-time of the teital 

and therefore this ſixth ought to be divided into fifths am 

the ſurviving deviſces, but the defendants are alſo execut 


- 
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and therefore if it ſhould be conſtrued as a lapſed legacy; 

they are intitled to it. Where a particular legacy is given to 

n executor, it looks like excluding him from the reſidue 

hecauſe if the teſtator had given him nothing in particular, 

e would have had all, but here is no implied truſt for the 

next of kin, nothing to ſhew that he defigned them any 

bing; but on the contrary, his intention plainly appears that 

hey ſhould have nothing, becauſe Le gives the deviſees every 

hing. ö * : | | 5 6 
+ Mr, Solicitor General for the plaintiffs. [ +43 ] 


The decree, as far às it goes, has determined in our fa- 

Tour, that the deviſe is joint by the expreſs words of the 

ill, as to the payment of debts and legacies, but that the 

due is to be divided among the defendants ſhare and 

are alike, ſo that tho? they are joint deviſces in law, as to 

hayment of debts and legacies, they are deviſees in common 

to the equitable intereſt in the reſidue, which is to be di- 

ded ſhare and ſhare alike, and therefore that Peter Dal 

lying in the life-time of the teſtator, his ſhare of the deviſe 

the reſidue became lapſed and deſcended to the heir at 

aw, chargeable with the debts and legacies. As to the per- 

nal eſtate, it did not then appear, whether there would be 

yy ſurplus, after the debts and legacies were paid, ſo that 

dint was reſerved by the decree till after the account was 

aken, and it being declared by the Court, that the deviſe of | 

ie real eſtate is a joint deviſe for payment of debts and le- | 

acies, but a ſeveral deviſe, as to the eee intereſt in 

ie reſidue, it muſt be conſtrued in the fame manner as to 

e perſonal eſtate; but ſuppaſing it a lapſed legacy, the de- 

dants ſay, they are intitled to it as executors, and that it 

s the teſtator's intention to leave them every thing. But 

e teſtator's intention is not the rule to go by, for where the 

urt decrees the reſidue to the next of kin, they never ſup- 

e that the teſtator deſigned it them, but they conſtrue the 

il tor ſo much to be an incompleat will, and then in con- 

mity to the ſtatute of diſtributions, diſpoſe of the reſidue 

the next of kin. But ſuppoſing we ſhould take the in- - 

avon for our guide, in this caſe it would make againſt the 

wendants, for the teſtator deviſes to fix ſhare and ſhare 

ke, ſo that each was to have a fixth part only, why then 

buld he have a ſhare of a ſixth not deſigned to him; and 

the intention of the will is diſappointed as to one of them, 

Te is nothing to ſhew that 1 teſtator deſigned his ſhare 
| to 


' 


| 4 De Ter. 8 >. Chal, ' 1025. 


to the 8 but his intention appeary plainly "$6/the"rdi. 
trary. Where there is à ręſiduum, 2 lapſed: legacy falls inf 
it, but here a part of the refiduum itſelf lapſes, ind this ease 
is ronger than where a particular legacy is given to an el. 
ecutor, for none of the executors here can take any thi 
executor, but'the. whole ſurplus is diſpoſed , of, and each 7 
them is to have à ſixth part as legatee, and it would be to- 
trary to the expreſs words of the will to give them ãny thing 
fas executors, and therefore this lapſed legacy ought to be d 
ſtributed according to tlie ſtatute. 


3 Mr. Luruyrb. 


The deviſe of the legal eſtate being joſnt us to the paymei 

of debts and legacies, Ts whole "eſtate is Hable to them, bi 

[ +44 I after CS truſt diſcharged, the reſidue deing to be divid 
among the deviſees ſhare and ſlrare alike, ſliews that th 

devi Wag ſeveral in point of intereſt, and therefore you 
Lordſhip, decreed the 6xth' of the real Eſtate to the heir 

law, as a lapſed legacy, but chargeable with the payment 

the debts and legacies, beſides one of the defendants out 

his ſhare is fo pay 8/ a year, and the teſtator directs the 

viſees to leave their ſhates to their children, which are 4 

proofs of a tenancy in common of the equitable” intertſt l 

the reſidue, ſo that it is the ſame thing now, as if the teltat 

bad computed what the reſidue of his perfonal eſtate voi 

amount to, and had left them 00. a piece. The next q 

ſtion then is, whether as executors, the defendatits ate t 

titled to this ſixth part. If a particular legaty is left to 
executor, this has been always Aken as an krldenke that f 
teſtator deſigned. them no more; if a ſixth then, br 

other part, is left to ap executor, {half he claim another ji 

as exrcutor? Is not a ſixth part a particular legacy ? And 

. was reſolyed ſo in the caſe of ' Collet aud Preflon, where 

A freeman "freeman of London deviſed one moiety bf his perſonal 
=p to his wife, and made her executrix, the other molety 
decreed to be diſtributed, by this will 1 N51 one is to bl 


ATE 


and made 0 what Edel fince the king, Sh 5 440 5 
rix;theother vided for. 
moiety muſt 

be diftri- 

buted, . 


is not Þ 


* 
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Lord Chancellor. 


This is a joint deviſe, anly as to the truſt for payment of The teſta- 
bts.and legacies, but ſeyeral, as to their intereſt in the xe- fo. . 
due, which is to be divided into ſix equal parts, ſhare and — 
hare alike, the deviſees Are to take nat lung as. executors, but eſtate, to 
ch of them are to have a ſixth part, and his intention is, fx, in truſt, 
ttbex ſhould have no more:; one dies before the teſtator, db 
Wo. this is within the, common rule, that a particular legacy jepacies, - 
wen to an executor ſhall exclude him, from the ſurplus; #4 the re- 
ere the reſidue is divided among them as legatees, and each ſide « _ 


muß to have a part, and therefore one of the legatees, dying in 
du de life-tim= of the teſtator, his ſhare muſt be diſtribut „ y to 


mong the next of kin. ſhare pod 
: ſhare alike, 
de dies before rhe teſtator, hit ſhare of the real ęſtate, ſhall go to the heir at law, and 


the perſonal, to the next of kin to the teſtator, as a lapſed legacy, for tho“ the be 
ir pee is joint, r the reſidue is ſeveral, and the others can't claim ĩt as c- 
W 2 "See ant. Cal. 3. Cal. 12. Poſt, Caf, 32-Cal. 1579. — 
jut y | in of . d 5 1: . . A bill of 
4 & bill of-revivor:don't:lic againſt adeviſee. 1 Chan · Caſ. e. 
, 12g. 2 Porn. 548, 672. , ern. 426, 283. don't lie 


againſt a 


ll er a decree in a cauſe, . you. may have it referred to a ee. 
| ter to ſee whether it was ſet daun irregulatly for hearing. A auge 
pL | 5 ; . may be 
- referred for irregularity ip the ſezting down, after a decree. 
| ANONYMUS. 2 
At the 


Ik mortgagee brought. his bill to forecloſe the defen- rolls. 

ts, it che money was not paid in a reaſanahle time, and 

decree was made by default, zabd Mr. Lu el prayed, 

Ln caſe the defendarits redeemed, the plaintiff might pe 

cd not only his coſts, at law of, an eje&tment which he 

Lhrought to recover. the poſſeſſion, 484 in this cauſe, but 

Me in a croſs cauſe brought by the defendants, and then 

Fading put the maſter of the rolls refuſed to decree him on , v1 

ö of, hee croſs cauſe, becauſe he could take no notice to forecloſe 
n court, 

ale tho defendant redeemed, would not decree he ſhould pay the caſts of a croſs cauſe, 

Y he had brought to.cedrem, er: Is depending. 3 


2 that 
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that there was ſuch a cauſe depending, and the plaintif; i 
that cauſe might proceed, and prevail; and if they did: 
go on, the cauſe might be ſet down ad requiſitionem def 
dentis, and he would have coſts; but Mr. Lutwych i 
that the decree then would be only perſonal, and they ſho 
have no fecurity for their money, and the plaintiffs might 
beggars, and inſiſted, they were intitled to all the coſts thy 
were put to by this mortgage, and quoted a caſe at l 
which he faid was much ſtronger than this, where the c 
Court at would not relieve againſt the penalty of a bond, till 
law would obligor paid the cofts of a former trial, in which the obly 
ſt the. had been nonſuited, e 


40 


penalty of l | 
+ bond, till the obligor would conſent to pay the coſts of a former trial, in whic 
obligee had been nonſuited. 


_ _-Cafe 28. | | 
At the + 'PECK & al, verſus PECK & al. 


lor N MRS. Peck, and her daughter Auna Maria, filed i 
Cbabeellor, bill againſt Jahn Peck, Eſq; eldeſt ſon of John Perl, 
- * deceaſed, as widow and daughter of the ſaid Mr. Pet, 
dower, and their reſpective ſhare of Mr. Pec#s peri 

eſtate. To this bill, Mr. Peck put in an anſwer, which 
referred to the maſter for ſcandal and impertinence, and 

maſter reported it to be feandalous and impertinent, and 
defendant excepted to the report; and the council for 
phintiffs argued in ſupport of their exception which 

taken to the title of the anſwer, The ſeveral anſwe 

Fohn Peck, Eſq; one of the defendants, to the bill oft 

plaint of Anna Baines, alias Green, aſſuming to herſel 

name of Auna Peck, as pretended wife of John Pecl, 

. deceaſed, and of Anna Maria Green, aſſuming to be 
the name of Anna Maria Peck, as daughter of the fa | 

- . Peck, Eſq; deceaſed. Whatever reflects on the party, 

is impertinent, is certainly ſcandalous, for its being mats 

is the only reafon why it is allowed, and tho” a chat 

ever fo ſcandalous, and criminal, if relevant and nec 

to their defence, they have a right to ſet it forth, and 

proper to be put in ifſue; but what is in the titled 

anſwer cannot be examined to, or put in iſſue, and! 

fore if it reflects on the party, muſt be certainly impert 
[+ 46] and + fcandalous. To which it was anſwered by the c 
for the defendant, that the title of the anfwer was ag!" 

to the ſtile of the ſpiritual court, where if a woman * 


* 
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s for the performance of conjugal duties, or to adminiſ- 

we title of the anſwer is—ſuch a one, ſe nominans by 
name of the deceaſed, or of the huſband, which is done, 

avoid any admiſſion of her right, as wife. 


Lord Chancellor. 
here was no reaſon to fear, that the title of the anſwer 
uld prejudice the defendant, as an admiſſion of the plain. If 8 
eight, or work any concluſion in this court, and there- fuer re- 
L allow the exception. 1 Fern. 107. Nelſ. Fol. Rep. in gects on 
c. 72 | | 7 the plain- 
nc. 72. A 
- andi, 
becauſe jt is not part of the defence, nor can be put in ids · Poſt. Caf. 43. 


ES 


Caſe 29. 


At the 
_ rol, 


TOLLET's Cafe. 


MR. Tollet had a power to ſettle a jointure on any wife, 
deed executed under his hand and ſeal, he makes a 
|, and taking notice of his power, bequeaths certain 
as to his wife for life, in execution of his power. The 
iter of the rolls allowed the huſband had not legally exe- * 
ted his power, becauſe he had ſettled the lands by will, Poſt. Cal. 
I not by deed, which was an inſtrument that took effect 177 nn . 
the life of the parties, and was as well known and taken a0 
tice of by the law as a fine, or recovery, and that where ſcaled, and 
will was figned, ſealed, and delivered only, it has been delivered 
judged that it ſhould paſs as a will, and not as a deed, 2 
that this was a defective execution of his power, which rate za 
gut to be made good in equity in favour of a wife, or will, and 
laren, and that tho“ it was a bad will, it would operate as 4% 
appointment, and decreed accordingly, tho' this was a 3 
untary deviſe to the wife after marriage, and ſhe brought power te 
fortune, make a 


hand and ſeal, he exccutes it by will, this is a good execution in equity in favour of 
it. 2 Vern. 69, 163, 265. 1Yern. 40, 132. 1 Chan. Caſ. 263, 264, 10, 15, 23, 103, 
* Nelf. Fol. Rep. in Canc. 273, 38, 272. 3 Chan. Caf. 68, 69. Cart 292. 2 Yer, 


Wodward verſus Halſey. A had a power to revoke by Ne. 8ve. 
ed, which he executes by will, * not in favour of a — 7 
or children.) The maſter of the rolls adjudged this 


an Þ to 
6 | 


De N, & Whether, DAS: 
to N tebbchtiolr, Bur this” dicite* Whi'rfverſed' 9 
Led Clidicetlor, 2 372. Sup: W 


+4 


[+ 47) t WALE, an PRE by PERRY his chal amy, plain 
_—_ SALTER KU, defendants. =» 


_ 
E defendabits moved that it migtrt be referred 
_— ts ſeeß whether” this bill was exhibited» with t 
\ coifent of tlie in amy; and that he might give ſeq 
rity © pay*the'coRs. Iu the bill he was ſtiled Mr. Parey 


_ Calchefler, and an affidavit was read, that he abſconded, 
4 great: And the plaintiff*s' council infiſted,- that this n 
ference was never had, but at the inſtance of the proche 
Ty it knowledge. But the maſter of the rolls made an order, thi 
q the prochein amy ſhould give ſecurity to pay the coſts, 
3 the mean time to ſtay : And the caſe of Y/j 
coſts, aud Guy was mentioned, where the ſame order had bi 


2 fo had not been at Colchefler of many years, and was not wort 
ay, amy, on his affidavit, that the bill was exhibited without! 
2 — . quantum was t6 be ſettled by the maſter, and all p 
yo nile the day beſote by the Lord Chancellor 


A 
ee | ANONYMOUS. 
Caſe 51. 222 


mme A aQid war brooght for 5/: which; by letting j 

den dent &6 by defavtr, way increaſed to 15%. ind the de 
This chit Jane fited' x" bin, and moved for an injundtion, which 
9 ee defied. bythe master of che rolls, who declared, he þ 
— dumiſſed a bill on the ſame account, deeauſe the 
28 originally below the dignity of the court, val. 
— br miſmanagement of the party, it had amoun 
— t& ets, the court would take cognizance af. 
far 


lag of pint, eee. Poſt, Caf. 187, 


: * 6 


De Term, C. Mighael. 1728, 
- ö HUNT & a, plaintiff. Oude 33. 


BERKER & al', defendants. at he 


ntif, | | 
THE teſtatrix deviſed her filver tea-kettle, and lamp, 
ith its appurtenances, to the defendant Berk/zy, and to 
| 1 d, and Francis Wilmer, ſeveral pieces of plate, 
ad the reſidue of her plate to the'plaintiff Brace, and the 
efidug of hen perſonal eſtate to. Frazici mer, the defen- 
ant, Berkley, and: to another off the defendants, equally 
o be divided between them, and alſo made them her ex- 

cutors. Anne Stafford' and Francis Wolmer died in the life- 

ime of the teſtatrit, and the plaintiff Brace, the daughter 

of Francis Molmer (who was brother to the teſtatrix, and [ 448 ] 
jer next of kin at the time ſhe made her will) was next of 

in to the teſtatrix at the time of her death. And in this 

aſe there were three queſtions. ; | 


+ Firſt, what paſſed to the defendant Berkley by the deviſe Er 

if the filver tea-kettle, and lamp, with its appurtenances ? 1 

claimed the ſilver caniſter, tea: pot, and lamp, milk-pot, tea-kettle 

ur 41 and t But the maſter of the rods 2nd lamp, 

Gudged, that by this word appurtenances, nothing paſſed, tn tu p- 

ut the ſtand or frame that ſupported the tea-kettle. Cong 
' A ut 


P 
Secondly, to whom the fpecifick legacies of plate deviſes the kene. 
d Anne Stafford, and N. 2 died in the. life- — dg 
ine of the teſtatrix ſhould go? Whether to the plaintiff 
vrace, as reſiquary legatee of the plate, or to the executors 
legatees of the general reſidue ? And it was argued that 
hey ſhould fall into the ſpecifick reſidue of the plate given ; 
d the plaintiff Brace, for that the reſidue of the whole - =>. wana | 
jerlonal eſtate is plamly divided by the will into two parts, pieces of 
be reſidue of the plate which is deviſed to the plaintiff plate to 4. 
Frace, and the reſidue of the other perſonal eſtate which is _ = | ay 
vife# to the | executors, and by the ſame rule, that if a ,; her plate 
Funiary legacy had lapſed, it would have fallen into the to C. and 
general reſidue, and not * into the particular reſidue of the 9 
pate, the ſpecifick legacies ſhall lapſe into her ſpecific reſi- fora _ 
, to D. 4. 
ds in the life-time al the teflatar, theis legacies ſhall pi into che grneral refdue. 
a particular N ig R ffed, t (4%5 the frouble of come: 


due, 


t61 
| þ 


* 


EIS ä gg 


10 


— 


| 
| 


| Ant. Car. Alſo particular legacins deviſed to them, and the caſe of Pay 


have par- 2 Vern. 361. 


- 


due, and not into the general reſidue. But the maſter i 

the rolls adjudged, that they ſhould fall into the generi 

rreſidue, and that the deviſe of the reſidue of the plate ty 

-. the plaintiff Brace, was not to be conſidered as a refiduay 

deviſe, but the teſtator made uſe of thoſe words only to ſay 
herſelf the trouble of enumerating the ſeveral particulars, 


Thirdly, to whom ſhall Wolmer's ſhare of the reſidue g 
who died before the teſtatrix? Whether to the two other 
executors, and reſiduary legatees, or to the plaintiff Brag, 
as next of kin. And it was argued for the plaintiff, tha 
the three deviſces are plainly tenants in common of the re. 
fidue, and therefore this ſhare cannot ſurvive to the othe 
two, and that they could not take it as executors, becauſe i 
is plain that the will deſigned them nothing as executors, but 
diſpoſed of the whole reſidue to them as legatees, and 
therefore fince it appears what the teſtator intended the ext 
cutors ſhould have, they cannot have more, and they hay 


26. and Page, is an authority in point. And the plaintiff Bray 
: who has alſo a particular legacy, was not the next of kin a 
the time the will was made; and if her father Francis Vi 

mer had been dead at that time, it is highly probable hx 
mhhould have been made one of the reſiduary legatees in by 
149 ] room, but if +4 ſhe had been next of kin when the will vn 
made, the giving her a particular legacy would not have cov 

If the exe. cluded her from claiming this lapſed legacy, as was adjudgei 
dert af Em, by Lord Somners in the cafe of Baily and Burgeſs or Pol 


next of kin, 


ricular le- | ; | | Th 
pacies, the ſurplus ſhall be diſtributed. See ant, Caf. 12, poſt, Caſ, 157, 0 
u 
. ſhe | 


There is great variety of opinions on this head, I thi 
the teſtatrix cannot be ſaid to have died inteſtate as to tt 
part, nemo poteſt teſtatus, & inteſtatus diſcedere, is a mi 

in the civil law, if a man makes an executor, he cannot di 
inteſtate, but he may, if he makes only a teſtamentary ſche 
dule without an executor. By the civil law the executors 
heir, and that law makes no diſtinction between real, 20 

| ' perſonal eſtate, but only between moveable, and immoveadl 

Executors were firſt called upon by ordinaries, to 2 


4 
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the good of the ſouls of the deceaſed, and ſo were admi- 
ors likewiſe, but executors by the common law were 
led to the ſurplus of the perſonal eſtate. The caſe of 
er and Mount, 1 Fern. 473. is the firſt caſe where the 
plus was decreed to be diſtributed, it has been ſaid, that 
at caſe was decreed upon a fraud in the executors, but Lord 
acclesfield and I had the decretal order copied out, and the 
cree was grounded upon the implicd truſt for the next of 
i, as is rightly taken notice of in 2 Fern. 675. this decree 


; afterwards reverſed by the Lords Commiſſioners, but 
ir decree of reverſal was reverſed in the Houſe of Lords, 


* er the coures of equity had come to this reſolution, the 
chert of kin ſued the executors in the ſpiritual court for an 


cunt, and diſtribution of the reſidue, in the caſe of Ca- The next 
hy and Caverly, and a prohibition was moved for in B, R. 3 ſue 
the executors, and granted by Lord Macclesfield, who a Raya 
d, if the Court of Chancery would conſider the executors ſpiritual 


hau traftees, a bill might be proper in that Court, but that Court tor a 
Pol could not be called to an account on the foot of a truſt N 


the ſpiritual Court, but nothing further was done in that due, B. R. 
ſe, 1 do not think the executors in this caſe can be con- grant a pro- 
cred as truſtees, becauſe the teſtatrix has made a diſpoſi- oops 

ja of her whole eſtate ; but I ſhall give no opinion, but de- . (cviced 10 
that each ſide may attend me with precedents. And af- th. ee equal- 
yards in Trinity term following, on Monday June the 2 30, |), and they 


are made 
honour decreed for the executors. execytors, 


47 one dies 
ore the teſtator, His ſhare ſhall go to the other two, as executors, and not to the next 
kin, See gat. caſ, 3 caſ. 20, L : 


The teſtatrix had likewiſe deviſed to the plaintiff Brace, 
uſe of a cabinet of ſeveral valuable curioſities for life, and 
ſhe had no children, then ſhe deviſed it to J. S. but if ſhe 
d children, ſhe gave it her abſolutely, and the executors 


at the was poor, or inſufficient, but the Maſter of the 1 the uſe; 
s ordered that ſhe ſhould only give a note or ſchedule of Ik, 
; particulars ſubſcribed by herſelf, and declared that this one for life, 
Ws the uſual courſe of the Court. ſheſhallnot 
| | give ſecu- 
; rity, but 
only ſigu the inventory. See ant. caſ. 10. Nelſ. 8vo. Rep. in Canc. 155. 


The uſe of the perſonal eſtate being deviſed to Lady Cop- 2 
for life, it was directed that a ſchedule and appraiſement 
bud be made of all the goods and furniture, Oc. and 

that 


ifiſted, that ſhe ſhould give ſecurity, but did not ſuggeſt [ 1501 


1 
| 
= 
| 
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that Lady Conley ſhould enter into a covenant t9.reſtgre th 
without any other damage, than by. the reaſopable uſe them 
wear: and: tear, and inqyitable. accidents only, excegted, y 
that the ſohedule ſhould, ba annexed. to the covenant, x 
that in caſe the executor 'refuled to make ſuch. an inventor 
it ſhauldi be: done by two to be named by, my lady, and 
many hy the: perſon, in remainder, 


Cake 33. BRACE. Sg ab, verſusthe Dutcheſs.of MARL.BOROUq 
| & al, & & contra, | 


HERE. were original and croſs. cauſes, in, which. the © 
ditors of Sir Wriljam. Goftach,. by a, great variety of ſecurity 
both: as, ta, their nature and number, and Mr. Brac 
wham, and. his heirs, Sir Villiam had conveys. all his lay 
in truſt, to ſell for paxmeant of his. debts) were the princy 

parties, and on hearing theſe cauſes, an order was madet! 
the Maſter ſhould ſtate the ſeveral ſecurities, the Mal 
makes. his. report, and the canſe coming to be further ha 
on. the report, the eſtate was decreed, to. be ſold by conſa 
and the Maſter was to appoint commiſſioners, to, enquire i 
the contents, and value of the lands. contained in each p 
ticulax fecurity, and the creditors were to be paid accorduy 
their priority, and the coſts were to be taxed. And the a 
now coming back for the dixeftiogs of the Court on 
Maſter's report; the firſt queſtion was, as to coſts, W hetit 
os.» em they ſhould be paid to all the parties out of the eſtate in 
credit firſt place ? or whether every incumbrancex ſhould be paid 
ors, a ſale is principal, intereſt, and coſts according to his priority: 
er. . the Maſter of the Rolls thought it reaſonable (and fa 
the credit. Creed) that all ſhould be paid their coſts in the firſt place 
ors are to be though by the decree all parties are to be paid accorduy 
22 their priority, that is to be underſtood only as to their pt 
. cipal and intereſt, for this is not a decree for a redempi 
Wall bat- in which cafe each incumbrancer is to be paid his prind 
withtiand> intereft, and coſts, in order, but for a fale by con 
n dne which it is the intereſt of alt parties to ſpeed. 
firſt rs. 8 
In 1713 Sir iam Goſſock confeſſed a judgment to 


| William Wake, afterwards Sir William Hake gets an lf 
L 451 ] + ment of a mortgage of part of his eſtate made to Lady A 
by the faid Sir Ni Goftock in 1687, there being (ex 
intervening mortgages, and ether ſecurities, and an e 

1 | recogniza 


* 


D Termi &. Micbad 1178; 


betſſzance. And the other queſtion was, - whether Sir 
mam Wake, by getting this mortgage aſſigned to him, . 
ld be paid off the money du: on the mortgage, and alſo 

the judgment, before the intermediate creditors. | 


Maſter of the Rolls. 


HA mortgagee be alſo a creditor by judgment, or bond; If the heir 
F heir Mall not redeem without paying of the money due would by 
the judgment, or bond, to prevent circuity of action be- muſt pay 
the heir is liable to thoſe incumbrances after redemp- money due 
bn; the being aſſets in his hands, but he that would'en bond, or 


tec him by taking in a prior incumbrance, muſt be 1e e * 


| 
ir purchaſer without notice, as a mortgagee, but here is gazee. | 
d purchaſer, no particular lands were in contemplation when | 
e judgment was acknowledged; nor had the creditor by cn Cat. 
dement any intereſt, in the lands, till an eligit executed, 269, pr | 
br cart he releaſe, becauſe he has no lien on them. 
IPC | 


Mr. Lattuych. 


I do riot remember an inſtance, where a ſubſequent in- 
Imbrancer has been protected, unleſs he got in the firſt ſs 
ity of all, and fo obtained te legal eſtate; but here the 
ognizance is prior to their mortgage, and ſhalt pro- 

our intermediate mortgage. 


Mr. Faraleriy. 


| 
Mr. Gibbons is the firſt incumbraneer by the recognizanee, | 
bd has alſo intermediate mortgages, ſo that this is a proper | 
yeftion for him to make, and if our mortgagee had brought | 
gedtment againſt him, ſhe muſt have been nonſuited, and 
ld never have recovered at law, but the caſe is different 
ie the other immediate incumbrancees, for ſuppoſe Lady 
my tad brought an ejectment againſt any of them, they 
ould not have ſet up this recognizance, therefore we have a 
bot legal demand againſt every one but Mr. Gibbons. It is 
greed, that if our lſt ſecurity was a mortgage, inſtead of a 
ent, we might take the advantage of our getting in the 
pt mortgage to be paid both, but I can ſee no difference be- 
tn 4 conveyance and an incumbrance, no body lends mo- 
fy on the record, but in confideration of the intereſt it car- , Chan, Caf. 
$ 0h the land, which is fo far conſidered, that a 2: cy 47. 
_ 5 without 
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Wo without notice muſt pay a judgment, the money is lent q 
3 the ſecurity of a moiety of the lands, the borrower has oft 
| T +52 ] nothing elſe, and though you may take his body and 
| | | Ajudgment in execution, yet you may have his lands alſo, and a judy 
| creditor ment creditor may redeem, tho” a bond creditor cannot, Mint 
| > Lag cauſe the equity is liable, ſo that now we have got the leg 
eſtate, and have the ſame equity with the other creditor 


90 


| \ nor is our conſent to the ſale any objection, which was dons 
| only to avoid the multiplicity and intricacy of ſuits, but n 
| to take away our benefit of priority, the money ariſing by can 
| $65 fale is in licu of the eſtate, and is in the ſame manner cy 
| able, and priority in the decree muſt be underſtood of lei 
| priority, and therefore theſe two ſecurities being tacked ue 

gether by equity, are both prior to the others. r rec 


Maſter of the Rolls. 


| > When this cauſe was firſt heard, I foreſaw numberleſs d 
ficulties, from the nature, and variety of the ſecurities, a 
the execution of the deed of truſt for the ſale, and therefoihaſe 
| ; I thought thoſe I then gave, the only directions could be f 
lowed, that the Maſter ſhould ftate the ſeveral ſecurities, x 
= -. after I decreed a ſale by conſent of all the creditors, whidWranc 
otherwiſe could not have been done, and without a ſale ern. 
| was impoſſible to have made a decree, for what rule co 
| have been ſet for redemption, where there were ſo many ſenfiihem 
| rities, and fo different in their nature, and all the parties nul, ar 
have had ſeveral days given them for redemption one after he e 
other, and I think if Sir F/ilkam Wate's claim was good, Muted 
could not have the benefit of it for this decree, which 
made for a ſale by conſent of all parties, the parties indeartic 
only conſent to the ſale, but conſenting to the ſale is imp 
| citly conſenting to the decree, which includes the tern ten 
| | that the ſecurities ſhould be ſatisfied according to their Me t 
ority, which relates to the time only, and therefore | dee 
the Maſter's ſchedule to be a good adjuſtment of the debtyauen' 


At another day the Maſter of the Rolls ſpoke to this pets i 

fect. A puiſne judgment creditor gets an aſſignment of Mm 
prior mortgage, ſhall he by this means be ſatisfied his jud 
ment preferable to prior mortgage creditors, intermediate! 

. tween the mortgage aſſigned, and his judgment f I was! 
laſt day of opinion that he could not come at this quelti 
for 5 decree, by which the money was to be applied Npuiſn 
paymthe c 


— — _ — 
1 
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yment of the ſecurities, according to their priority, and Creditors 
at that was to be-underſtood of priority, according to time are **creed 
jy, but I nom think it juſter to explain it of priority in (0.00 P34 
int of ſatisfation, tho' not in time, and thatcbor if the their bot 
ne judgment creditor can unite his incumbrance to the ty ; this is 
ortgage, he may notwithſtanding this decree, and then the areas} p 
dgment will be a ſecurity prior in time alſo, in reſpect to priority in 
e time to come, tho” not in reſpect of the time paſt ; but point of ſa- 
cannot find one fingle caſe, where a judgment creditor, or *'s2Gion, 
yother incumbrancer, by buying in a precedent + mortgage 0 wo A 
2 allowed the preference of intervenient ſecurities, tho' [ LE 
are looked into all the authorities. A judgment, ſtatute, time. 

r recognizance is a general lien, whereas a preference is But ſee 2 
ven only to thoſe who had a particular intereſt in ſorhe lands, "os — 
nd had no notice of the prior incumbrances, when they 3 

nt their money; and 2 Yentr. 337. 3 Chan. Cal. 36, 149, 

62, 201. 2 Chan. Caf. 20, 205, 212. 1 Fern. 49, 187. 

Vern. 29, 30, 160, are all caſes, where mortgagees pur- 

haſe in prior incumbrances; and Finch quotes three caſes 

2 Ventr. 337, and ſays, mortgagees and purchaſers may 

te, and I am determined in my opinion, that incum- 

rancers may not, from what Lord Nutingham ſays in 1 

ern, 187, that there were very ſtrong arguments againſt 

ortgagees or purchaſers buying in prior ſecurities to protect 
hemſelves, and that there were very ſtrong arguments for 

and that it was a very diſputable point till it was ſettled in 

he caſe of Marſb and Lee, and therefore ſince it was a diſ- 

ted point till that caſe, ever as to mortgagees, I ſhall not 

ow extend it to a puiſne incumbrancer. A mortgagee takes 

articular lands as his ſecurity, a judgment creditor has no 
particular lands in view, and by chance may have thoſe lands 
xtended for his debt, which the debtor himfelf had not at 

he time he entered into the judgment, but which came to 

um after by purchaſe or deſcent, this is a point of conſe- 

quence, but here a puiſne incuml -ancer gets in an aſſignment 

if a prior mortgage, upon which an intermediate mortgagee 

gets in a recognizance prior to the firſt mortgage, and fights 

pim at his own weapons, | 


Mr. Attorney General. 


| apprehend this is a new caſe to endeavour to tack a 
puiſne judgment to a prior mortgage, and is different from all 
e common caſes, where one that had a puiſne incumbrance 

| never 


- WD L 


[ +54 | ze. free from all incumbrances; beſides if the defer 
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never claimed the protection of a prior, but Where he. U 
ſome eſtate, or intereſt. in, particular lands. A- mortgage! 
an eſtate in particular lands, or relies on them for; a ſecury 

therefore if he can, get in a prior incambrance, -which g 
him a legal eſtate in the lands, he ſhall have the beneſt 

both, he that accepts a judgment, has no eſtate in the lay 

or any intereſt in particular lands, ill the elegit is execute 
by ſuit indeed it may turn to a particular intereſt, but {on 
likewife a debt by bond, but this judgment was never ex 
ed, nor does the cogniſor do any act to deceive the cog 
as the mortgagor does to deceive the 8 for the ma 
gagee is deceived, + becauſe he thi that by lending 
money, he gains an eſtate in the particular lands, Wheres 
does not appear, whether he who lends on a judgment, le 
aon the real or perſonal ſecurity, (for he may uſe it ei 
way) or that he was any way deceived, or made to believe, 
had a better ſecurity than he finds; and where a man hort 
money on a judgment, he never covenants, that his lu 


+ would have had this advantage, he ſhould have made ac 
of it in his anſwer, and expreſly denied notice, or at le 
ſhould have inſiſted on it before the Maſter, but in his 
zections to the report, he only ſays, that he ought to | 

his money on the judgment, as well as the mortgage, 

gives no reaſon; whereas he ought particularly to have { 
forth, that he lent his. money without, notice. 80 that 

.'dearee for him, wonld be to decree for him whether he 4 

notice or not; ſo that he has not done what is neceſſ 

even in the moſt favourable caſes of purchaſers ; a ſmall m 

ten would have proved notice of thoſe incumbrances fr 
1687 tq 1713,and priority in the decree could be only me- 
as to time, there was nothing then appeared to Side 
Court in their decree but what aroſe in point of time, n 

ol theſe diſputes being then ſtarted. 


Mr. Solicitor General. 


The common cafe is a hard one, that an,, intermedy 
mortgage ſhould be defeated by the act of the mortgagor al 
mortpagee 3 ; on bill to redgem or forecloſe, he that 
prior in ſatisfaction may be decreed to be paid firſt, tho 

- ſecurity: is puiſne in time, but then he awſt make a caſh 
the hearing, and jiaſiſt upon it, chat the fecond- morig 
. Dok de allowed to æederm, without paying off boths 


- 
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and third mortgage; butito unite theſe ſecurities he 
go ſtill further, he muſt deny notice, and ſet forth, that 

nens money innbdeently, and if he can prove theſe facts, 

ſeond mortgagee muſt pay off both; but then here is a 

made for the judgment of the Court, and the decree | 
ons the particular terms of the redemption, but it | 
= open a way to the greateſt fraud, if a puiſne incum- | 
deer might proteft himſelf by buying in a prior mort- 1 
„whether he had notice or not of the intermediate ſe- 
Mes weken hie lent his money, and would be as great a 
jd in An as in the mortgagor; ſo that the point of no: | 
g the elne point, and makes it a fraud or not, and all | 
aſſes Ichave met with, are of mortgagees ho had lent | 
money MmnDocendly, and without notice; there if they 
d per e; legal eſtate, the Court would not take it from 
m, Mi they were fully ſatisfied; a mortgagee is a re- | 
Met parc haſer, but did a judgment creditor ever plead | 
fell; purthaſer without notice? does he ever inquire — 
ie title of the lands; or lay-the deeds before council, or 
he contract for any lands ? Befides, what they now in- | 
on is not warranted by the pleadings in the cauſe, or by | 
deefee,' And therefore the Court will not aid them to the 
ede ſecurities, -who-lent their mo- 
on che credit of the lands themſelves. 


+ Mr. Lutwych. 1 259 1 


If they have not made ſuch a caſe, all their mooting is 
ting to the purpoſe: If a creditor would have an equity | 
rary to the common rule, which is, that he, which is 
in time, muſt be firſt ſatisfied,” he muſt make a caſe of 
to de put in iſſue, and ſupported by proofs; he muſt de- 
notice of all the meſhe incumbrances, when he lent his 
ey on the puiſne ſecurity; this cauſe came to a hearing, | 
da ſale is decreed without any notice of this preference, 
rule it was never made a caſe on the pleadings, or put in 

e, and therefore they are not at liberty to inſiſt on it now, 
it they- were, the law is againſt them. The judgment 
tor has by the clegit a right to half the lands, and there- 
he would fix his claim on theſe lands in mortgage, 
Irtastherands are to be extended by the ſheriff, and a 
Nety to be delivered by him, but the creditor has no parti- 
ar right to the lands in mortgage by virtue of his jadgment, 

= certainty that he ever ſhall, for the ſheriff is not bound 
deliver him the mortgaged lands, or any part of them as 

| moiety. 
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Maſter 
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They are too late if the law was with them, they ig 
indeed by their anſwer, to be paid off all their ſecurities, | 
no further; at the hearing an order is made that | 
Maſter ſhould ſtate the ſeveral incumbrances, and tha 
might ſtate any thing ſpecially, they might then have n 
this caſe before the Maſter, the Maſter makes his report, 
then a ſale was decreed; then indeed they ſet out their u 
If > paiine ſons particularly before the Maſter, but omit the moſt my 
cer woul 1; rial point to deny notice, and there is no reaſon to ſendth 
prowl back, and to break the rules of the Court, eſpecially wh 
N the merits ſeem clearly againſt them, for though a pui 
prio w. mortgagee may, I think a puiſne incumbrancer cannot u 
cumbrance, himſelf of a prior mortgage, and the Attorney General 
he muſt be gument is very ſtrong, that a puiſne judgment creditor is 
— deceived, though there are never ſo many prior ſecuritie, 
without no- never afks what incumbrances are on the lands, but hy 
tice, and lien on the perſon, and goods, the debtor is not a decein 
mud wit nor is the other deceived, the mortgagor that mortgages 
5 . . | 
ak lands twice over is a deceiver, and is condemned as ſuch 
A puiſne Parliament, and is deprived thereby of bis equity of redes 
judgmene tion, his offering to mortgage the lands imports he has 
8 made a prior mortgage, but if he confeſſes a judgment, f 
1 is no implicit aſſertion that he has not made a mortgage, 
mortgage, his having made prior mortgages on feveral parts of his eſt 
cannot pio may be the reaſon, why he gives a judgment, as a lien, 
— *. the particular parts not in mortgage, or on the equity 
233 redemption: there is a great difference where the mon 
moi tgages. firſt lent on a mortgage, and the mortgagee mortgages 
[ +56 ] lands + a ſecond time, and then confeſſes a judgment tot 
f the firſt firſt mortgagee, for here is a deceit, the prior mortgage 
1004 Sages put the eſtate in his hands, and when he lends on the ju 
— o ment, he depends on the equity ſtanding as it did when 
jodgment, lent the firſt money. Therefore I decree the creditor 


without no- come in according to the report. 
tice of a ſe- 5 50 


Fond mort- 


gaze, the ſecond mortgagee cannot redeem, without paying off the judgmen. 


' BRADGA 


-” — 7 ͤ —Pk[— O_o OOO — A —ͤůᷣᷣ OBO —— — 


 bRADGATE verlas RIDLINGTON. - ' of Caſe 34. 


ws 20 Atthe - 
TIR Mater of te Rol, find, 16 i rio a Tere port l nen 
u equity, that where" Hands art Axviſed te truftecf for "ey l 
ent of debis and Tegaties, tie debts fail be paid in the At tran, % 
Hob. 26 8. ba tg Fol: 5 in Cane. 198." 1 N. pay debrs | 
eri 


1 


„ th. 1675 Caf. 6. . 1 Pe. 6g. Went. Off. e , 

E 1240 46, 30, 737 74. St. 75 . 6. eh. 5. Dyer 234. 2 

rn | be firſt paid. 
D ener ce e c 

| the bag „ CASIER * N . ; 
R112 - ANONTMUS.” ek ech de len, Kg 

pu I 5% 58 Wa 46 e  Apnhe 


1 10 im of two wel years was wien Sealy to The bei- 


1 

1 alle. portions, for d aughters, there Was but one dau ohter, may dif- 

ede beir files his bl es againſt the truſtees to pgs | he 15 a boom. — 
0 the the portion 


ns intereſted in the portion were atits, (the children of becomes 


e ſhodld a appaint, 98 payment of the portion, t 
he daũ offrer, wha Was dead) 35 th 15 when it was pay fl. payable, 


ich ole 2 paſt, che heir may diſcharge his eſtate. — on 
en ta 

— * N by be AR. 338. Nelſ. Fol. Rep. — 67. 
15 U ATWOOD 1 ATWOOD. Caſe 36. 

ge,“ Ir ,TW ' yy At the 


* ONE node his will, inter A; 8 theſe words, I give and 
on, deviſe all my lands to my two brothers, Fob and T homas, : 
WF e the heirs males ef their bodies, equally to be divided 

between them, and I deviſe twenty ſhillings a year to A B, By a deviſe 
during bis life; out of my brother: John's ſhare.“ The to 4 and, 
aſter-of the Rolls adjudged; thut by this deviſe, Fohn and Os. 
hangs were tenants ini tail in common, and not joint tenants of ther 8 
lite, with feveral-remaindets: in tail, and that (them) dies, equal 
would relate ti tke brothers, as well as to their iffut, accord- iy 8 dis 
Is ro the caſe in 3 Co. 39, b. he teſtator deviſes to John — 2 

F cocks iti tail, 2 to Elizabeth and Martha, and the them, 4 
sol their tro bodies engendered by equal portions, equally and © are 
de divided. The Court gave judgment, that Martha and ,_:, ” of 
lzabeth were tetiatits in common in tail. Beſides the teſfac c comm. 

Ir has deviſed twenty ſhillings a year to a ſtranger for life, 

wok the ſhare of Jobn, which ſhows he deſigned. this an- 

uty at alk 8 ſhontd be paid to the ſtranger for his life, 

tereas by ſuppoſing + chem joint tenants for life, if 7h 457 ] 
bole die bes ore the ſtranger, the whole would have ſur- 


to the other brother diſcharged of the annuity. 
| F 


In 
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In the arguing this caſe, the council mentioned the cat 
212 of Barter and Barker, © where the teſtator directed tha 
With the ſurplus, of his real, and perſonal. eſtate,” land 
i © ſhould;be; purchaſed, in truſt, fer Ferome Barker and Rs 
LT bert Barker, the ſurvivor, and ſurvivors of them, their 
A and B © beiry, and afligny for ever, to be equally divided betwen 
the ſurvivor them fhare and ſhare alike,” ' Jerome Barker, died withou 
any 2 iſſue in the fe- time of the teſtator, and the Lord Chancel. 
Wee their lor King adjudged that by this will Robert Barker and Jem 
heirs and Burler, F he had lived, would have beea joint tenants for 

_ aſſigns for life, with ſeveral inheritances to their reſpective heirs, and 
— that by the death of Jerome in the life-time of the teftator, 
vided de- the deviſe of the traſt of the inheritance, as to one moiey, 
tweet them hecame a lapſed deviſe, and is deſcended. to the heir at lay 
— of the teſtator, and that Robert Barker was intitled to the 
aud B whole by ſurvivorſhi for. life. And this decree was affirm Wiſs ' 
are joint ed in the Houſe of Lords on Thurfday April the 2oth, 1727, 
x So dur. 452. Caf. 46. 1 Ventr. 376. 1 Vern. 353, 426 
Fenn i 32. 4 Lev. 373 Cre. El. 443, Cal. 7. 695, Cal. 
heritances.” Gold/b. 182. 2 Anderf. Caſ. 10. Dyer 25, =: 


4 
7 


Caſe 37; HORNBY verfus PEMBERTON. 
ncel- , « 4 A bis GUUY 2 

2 2 THE defendant in this Court, who lived at Conflanting 

po Age "” brought his action againſt the plaintiff for goods'conſigned! ol 

| him to the-plaintiff in London, to the value of 800. IMR 

plaintiff put in bail, and filed his bill againſt the defendu 

2 his co-partner for an account, and for a diſcovery, en , 

injunction, and upon the defendants praying a dedimus, ha 

2n injunction of courſe till anſwer. And the defendant fil 

One co- a crofs' bill. The plaintiff in the original cauſe requiredti 

obe need the defendant might ſet forth all books of account, let. fh 

at Conſlanti- entries, We. in his Verbis, & Figuris, which were in g 

nople, hands, and belonged to the plaintiff, or which concert n 


r any account between the plaintiff and the defendant. In d 
$a. again defendant in a ſchedule annexed to his anſwer fer forth a pH 
the other, W. 7 8 * 
who lived in London, for goods conſigned to him, the defendant, files a. bill for a dio” 

very, account, and injunction, and requires, that the defendant might fet forth all bool in ti 


papers, c. which belonged to him, or concerned any account between them, in intiff 
verbis, & figuris. The defendant in his anſwer ſets forth a particular of all ſuch de 
and papers, and offers to produce them at Conſtantinople, upon path, to any perſon b 
plaiptiff ſhould appont, and to let him have copies, and the Lord Chancellor ws of ery. 
nion, that the plaiatitf's demand was unreaſonable, and the deſencant's offer ſuffice 


% 
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cular of all books and papers, in his hands belonging to the 


antik, and of all books of àctount between them, and 
ohſented to prödhce chem to any perſon + in Conſtantinople, I +58 J 
e plaintiff would appoint, and the plaintiff have copies | 

f them at his own d arge, the plaintiff inter ab, excepted 

þ this part of the anſwer. The Miſter reported the anſwer 
ſufficient, and the defendant took-exceptions to the report, 

nd the Lord Chancellor was of opinion, that the plaintiff's 

mand was . unreaſonable, and impoſſible to be complied 

ith, and done purely to keep the defendant out of his money 

the injunction, and inveighed ſeverely againſt the council 

ho took the exception, which he over-ruled with this di- 

tion, That the defendant ſhould produce upon oath all 

doks of account, papers, Sc. to ſuch perſon, or perſons 
Conſtantinople as the plaintiff ſhould appoint. The affidavit 2. . 
2s to be ſettled by a Maſter, and to be ſworn before the 33 
pnſul, or Ambaſſador, at Conflantinople, according to the by Ma- 
age of Englh/b merchants reſiding there, and tne plaintiff ter. and 
to take copies of them, if he pleaſed, at his own fue gefl. 
ern n | dant, before 
9 the conſul, or ambaſſador, at Conflantineple. 


Another exception was, that the defendant had not diſco- One part- 
red what goods he had conſigned in England to other peo- ner files a 


The defendant in his anſwer ſets forth, that he had the AG 


nſigned ſeveral parcels of goods to the pl: intiff, but that for a diſco- 


T plaintiff gave him no account of his receipts, and had re- very of 
. led to accept his bills, which being proteſted for pet prod 


gent, greatly injured him in his credit; and that there- ſigned to 


1 de would make no more conſiguments to him, and ſub- others The 
b- 5 to the Court, Whether this was not a breach and deter- ere 


nation of the articles of co-partnerthip ? And the Lord the Court, 
icellor-ſo far allowed this exception, as that the defen- if the plain- 
It hould ſet forth all goods configned by him to other per- tiff, by what 
Is,” on his own account in England, and to whom, and . 
what commiſſions, from 1719, when he ceaſed ta deal bad not 
d the plaintiff, for this being a matter of judgment, broke the 
that the hearing, is to be determined by the Court, . 
refore the defendant ought to diſcover; for ſuppoſe he inſufficient 


in the mean time, and it thould be determined for the anſwer, for 


n, 1 intiff, how is he then to come at a knowledge of theſe con- . 
-rion wents, though then he would be plainly intidled to a diſ- br deter- 
Tl oe F. | 2 
"na | favour of 


plaintiff, tho“ he would be intitled to a diſcovery, how ccu'd he come at it, if the 
dant ſhould die in the mean time ? / 


F 2 The 


: 
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"The 7 -y being adjudgel inſufficient, by the cou of 
the Court the injunctiog ontinue, and. the defendant 
Tho' the in the croſs cauſe was not gel to N81 till the defendant 
-» he bg a1 in the original cauſe had put in a ſufficient, anfwer. But th 
cauſe was defendant having ſworn in his anſwer, that. Bo VY. was really 
adjudged due to him, and nat bei able to t in a further anſwer in 
* leſs than two years, his Led rther ordered, that th 
of + ' 9 ] t allowing this exception, ſhould not hinderthe Tefentani 1 
getting an anſwer to his croſs. bill, and that he might pr 
— 4 at law ſo far as to aſcertain his * notwithſtanding 1 b It 
= Ah junction. And Mr. Mad ſaid, that in ſuch particular cake 
to him, and the Court always proceeds contrary to the common rules, af 
not being that Lord -Corper had obliged a plaintiff to accept an anſog 
able —__ from Tripoli, which had been Ae b open « 
2 
from Con» 
ant none in leſs than, two, years, the Chancellor N an Stor D be mi ght proced 
againſt: the defendant to get an anſwer to his croſs hill, and proceed to aſcertain 4 
at law, notwithſtand ng the inj unction the plaimift had obtained on the dedimus. 
The plaintiff was * to accept an anſwer from Tripeli, which was ignorantiy de 


open on ſhipboard. One 70 


Guts 33, © FRANCES LUCY, Widow, Plaintiff. 


i». Court The Honourable ROBERT. MOOR, Eſq. &a, & 2 cond 


. GEORGE Bobun; Eſq; being ſeized; ef divers met 


lands, and tenements of inheritance, and alſo: poſſeſſel of 
leaſehold eſtate near Spitt/efieldrin the county of Middleſex, 
being likewiſe poſſeſſed of a conſiderable erforidl eſtate, 2 
having four daughters, by bis laſt will andteſtamerit in writia 
bearing date the 175th of ß 17505, deviſed to tr 
therein named, and their heirs, all his real eſlate near Sit 
fields, or eewhere in England, (not therein before: devild 
to be ſold; and the monies thereby arifing, to be ſubjeſt 
the intents of his will declared concerning the reſidue of 
perſonal eſtate, as if the ſame were perſqhal; and gave 
, youngeſt” daughter Jane 35 ol. to be paid at the 295 
twenty-one or marriage, which ſhould firſt happen; 4 
(after other legacies) gave the reſidue of his real _ 
ſonal eſtate to his three youngeſt daughters, Mary, Eli 
and the ſaid Jane, to be equally divided bet wen chen, | 
made his ſaid truſtees, and his wife, executors of bis 
will. 


— 
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The 23d of December 1712, articles of agreement were 
ered into between George Lucy, Efq. of the one part, 
Bobyn, relict of the ſaid George Bohun, and the ſaid 
we Bobun (then an infant) of the fecond part, and the 
ght Honourable Alen, Lord Bathurſt, and Gilbert Clerk, 
ſq. of the third part, reciting, that a Array was ſhortly 
tended to be had with the conſent of the ſaid Mary, and 
lat the Raid Fane would be intitled to the ſam of 3500). at 
e of twenty-one, or day of marriage: And was like- 
eintitled to a third part of divers lands, tenements, and 
reditaments mentioned in her father's will, or to the third 
rt, or ſhare of the monies, or profits arifing thereout, and 
at the faid Jane was willing to beſtow upon the ſaid George, 
| conſideration of the faid marriage, as 4 well the ſaid ſum 460 ] 
Fool. as alſo all her intereſt in any the lands, tenements, 
ditaments, chattels, and perſonal eſtate of the ſaid 
ge Bohun, ſo ſoon as ſhe ſhould attain her age of twenty- 
je to hold the ſaid lands, to the uſe of the faid George 
wy, his heirs and affigns for ever, and the ſaid George 
ey in conſideration of the ſaid marriage, and portion, and 
ſuch conveyances, and aſſurances to be made to him of 
e reſidue of the ſaid lands and hereditaments, and for ſe- 
ring to the ſaid Jane a maintenance, in lieu of dower, did 
venant with the faid Lord Bathur/t, and Gilbert Clerk, 
at he would immediately upon ſuch conveyances made to 
n, and upon the ſaid Jane's attaining her age of twenty- 
e years, ſettle upon her a jointure of certain lands of 800%. 
annum therein particularly deſcribed, diſcharged from in- 
mbrances for her life, and that the reverſion of the faid 
(ds after her death, together with other lands of 7000. 
mm, ſhould. be ſettled on the firſt and other ſons of that 
urriage in tail male, none of the parties, except the ſaid 
ge Lucy, executed the ſaid articles. 


* 
1 


Aker the ſaid marriage had, the ſaid Jane joined in a fine 
ber huſband, and her ſiſte:s, and their huſbands, for 
lng Tome part of her father's eſtate, to raiſe the ſaid 
bob, which was paid to the ſaid George Lucy her huſband. 
[indentures of leaſe and releaſe, dated the 4th and 5th of 
web, 1719, made between the ſaid George Lucy, and the 
Jane of the one part, and the faid Lord Bathurfl, and 
m, ert Clerk of the other, in conſideration of the ſaid mar- 
bis e, and in performance of the ſaid articles, and for mak- 
2 Jointure for the ſaid Jane, and proviſion for the iſſue of 
. 2 8 the 


[ 461 J enjoyed + the ſame during her widowhood, and in 1722, 


fee of the lands compriſed in the ſaid ſettlement (ſubje& 1 


Ser Maid PI - of \ 
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the ſaid marriage, the ſaid Geprge, Lucy ſettled the ſame lang 
in the ſaid articles agreed on, to the uſe of the ſaid. Fane ſu 
life for her jointure, and in. bar of her dower, and alſo {, 
tled, and limited the ſame premiſſes, together with othe 
lands and hereditaments of above oO. per annum to the 
uſe of himſelf for life, with remainder to truſtees to preſery 
contingent remainders, and afterwards; ſubject to the {i 
Jointure, to the uſe of the firſt and other ſons of that mx 
riage in tail male; And this ſettlement was executed by th 
ſaid Jane at that time of full age. EY 
The 13th of Auguft 1721, the ſaid George Lucy di 
without iſſue, and inteſtate, whereby the inheritance j 
the ſaid jointure) deſcended to William Lucy, the plaintif 
late huſband deceaſed, as brother and heir of the ſaid Can 
Lucy, and adminiſtration likewiſe of the goods and chatte 
of the ſaid George Lucy, was granted to the ſaid Wl 


Soon after the death of the ſaid George Lucy, the 
Jane his widow, took. poſſeſſion of her ſaid. jointure, 


termarried with the defendant Moor, who in her right « 
joyed the ſame during her life- time; but the ſaid Jane n 
did, purſuant to the ſaid articles, convey her part of 
lands of the ſaid George Behun, or aſſign her ſhare of 
perſonal eſtate to the ſaid George Lucy, in his life-time, a 
his heir, or adminiſtrator, after his deceaſe. 


By indentures of leaſe and releaſe, dated the 17th 
18th of June 1723, between the defen.lant Robert Hur 
the ſaid Jane his wife of the one part, and Dr. Henry M 
and Sir Guftavus Hume, Bart. of the other part, and byi 
levied, the ſaid Robert Moor, and Jane his wife did bary 
and fell to the faid Dr. Henry Meer, and Sir Guftavus H 
the ſaid Jane's third part of her faid father's eſtate, to 
uſe of the ſaid Robert Moor for life, remainder to the 
Jane for lite, remainder to the ſaid Robert in fee. In 
chaelmas term 1721, William Lucy pretending to be int 
as heir at law to the ſaid George Lucy, to the ſaid ) 

third part of her ſaid, father's eſtate, exhibited his bill a 
the defendant Robert Meer, and the ſaid Jane to have 3 
__ 7, 7-7 


D. Term, C. (Michael. 1728. 


4 WK. theirauſwers, and the ſaid Jane lwore, that the'faid George 
i ber late huſband, as they lived happily together, and 
el 0 no iſſue, and there having been ſo great miſunderſtand- 
ber between the ſaid George Lucy and his brother /Yillam 
the — that George Lucy did not ſo much as viſit him for 


welve or thirteen years, made the aforeſaid ſertlement on 
er; and then, and often after told her, he would have por 
| oon eſtate to come to her. 51 


dminiſtration was granted of her e and e to the 
lefendant Robert Maar. | | '3 


In Feriary 1723, che ſaid 2 lam Lucy alſo died, 8 
rances Lucy his widow, his executrix, who duly proved his 
ll, and alfa took out adminiſtration to the ſaid George L 
din Michaelmas term 1724, [exhibited her bill againſt the 
efendant Moor, and others, to the ſame effect with Villiam 
os bill; and in Micbaelmat term 1725, the defendant 
vor exbibited a,crols bill againſt the plaintiff in the original 
zue, and others, for an account, and conveyance of the 
id eſtate, The 12th of November 1728, both cauſes were 
ard, when Mr. Fazalerley and Mr. Wills, of council for 
rances Lucy, ſpoke to this effec. 


35 a much greater than Mrs. Afzr's whole fortune required,) 
ought to de intended, to be in conſideration of the for- 
ne, tho” it be not expreſſed, and ought to intitle the huſ- 
ind to ſuch fortune, tho” not actually. paid. But here the 
nture is expreſſed, to be made in purſuance of the articles, 
Aby referring to them, is the ſame as if the articles had been 
F recited, and as the Jands limited for the jointure are the 
ein the ſettlement, as in the articles, the ſettlement muſt 
ore be upon the foundation of the articles, and Mrs. 

wr's figning the ſettlement when ſhe wag of age, and her 
ceptance of her jointure after Mr. George Lucy's death, is 
wil agreement to, and confirmation of the articles, tho 
was under age at the time they were made. That in the 
of Smith and Ball, where an infant loſt money at a 
&race, and after he came of age promiſed to pay it, 
ed Chief Juſtice Halt was of opinion, that the promiſe 
bind him; ; yet a promiſe without a conſideration is 


pay it aſter he was ef full age, this promiſe ſhall 
not 


_ The faid defendant Rohert Aeon, and the ſaid Fare: put 


In | IS 1723, the {aid Fane «ied without me, and 


+ Where a ſuitable jointure is == (as in this caſe, there [ "= ] 


An infant 


loſt money 
at a — — 


race, and 


omiſed to 


ind him 
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not and nothing! Fe yr pps the other, Þecaylll 
_ an infant. '> Hen ho e Lord Viſcount Here 
marries t the” defendant Mrs Au, h had an eſtate 
by 955 g portion Ay ard being both infants, u 

bar 


317267 | 


riament is obtained, Tor fettling a "Jointure on the 
of 'dower : Provided the jointure ſhall ceaſe, 
0 wife when of age; did not ſettle Ber lands, but nothiy 
is faicd as "Age perforal Eſtate, part of the fortune 5 
mortgage for 1300/. takes in a truſtee's name, the wife wha 
of age. 35 her own langs, and after the huſband iz 
_ and the” "mortgag de to the execùtors of the buſ 
band, and that it mould not ſarvive to che Wife, as à cha 
in acion. And in the caſe of G and Farmer, thi 
huſband, covenanted to leave the wife ſuch a ſym, if ſhe ſu 
3 Ee, vi 145 him, gnd he made her a proviſion more than adequ 
1 Chan. at ſur, 0 10 5 502 had reduced her fortune jp 
2 8 ſion, and rd Con ecreed the fortutie to his ei 
n ehe © ou the wife "And the Mis. For might hai 
wajved 555 bee And Ai her fortune which remaind 
una 50 Ty, accepting her jointure, ſhe made her ele&g 
and ought 5 8 fortune, which was the conſide 
tlon of. Tile late elſe e wall have a double ſatisfadio 


” 99 2 


Mr. Attorney General br the defendant Robert Mur. 


END The wife s ſhare of her father's lands is nin a real eſte eh 

3 ag the parties intereſted may claim it as ſuch, and it is n akin 

eited in he articles as real eſtate, which diftipguiſhe t 

For e Faſes that have been mentioned, which are of p 
nal thin; 


$2 94> ws 


for Mr 1. could have no, title to this ſhare, withoif 
829 oe rom the wife, or | er truſtees, which was nef 
ad, th 


[ +63 15 
. ot an inclination to make them obligato . We all as 

37775 Mes, could not be bound by the articles, at the tl 
their execytion, being then not aboye ſeventeen yea 
de and fo nat capable ta contract, and "ay Fav are not execi 
who in 

eration of her portion of 3 300, and upon #5, conveſ 

17 ſhare of the eſtate to him and his heirs, covenants bel 


RE 


WINE gy fuch 1 ttlement by way of jointure, and proviſion 
ven $1 "the" ſue 0 t mascriag &; 


100 15 that the nt is on 
1 5 2 by 1 part; 280 neither the N of the lady's, or al] 
2 * | oY, are 1 or if 110 vere, heir joining i 


il bald be, nee A de n a0 %2 


11 
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articles; would; not bind her, for ſuppoſe Mr. Lucy had 
ent a bill againſt her, and her trees, to have à per- 
wunde of theſe articles, equity would not have compelled 
o peeiße execution: Let Mr. Lucy would not be with- 
la remedy, for he had taken care to ſecure himſelf, being 
obliged-to ſettle; unleſs. fhe firſt conveyed to him and his 
rs, and he might always have faid, I will not ſettle, till 
« firſt-convey; > Theſe articles were executed in 1712, and 
i779 Me. Ley made the ſettlement, during which time 
y had no iſſue, and Mr. Lucy had received the ' 3500). 
(the would: be intitted to dower out of his lands, which 
16/2700}. per ann: Ao that Mr. Lucy might think it pro 
ſettle theſe lands of 8004, a year on \ — and that ſhe 
ould} retain! ber ſhare of her father's lands too. In the 
cement indeed, notice is taken of the articles, becauſe he 
ſigned to ſettle the fame lands, and to the ſame uſes, but 
ere is no potice in the recital, nor is the ſettlement men- 
ned to be in conſideration of any conveyance made, or to 
mode by her of her ſhare of her father's eſtate, ſo that 
e ſettlement reciting the articles in part, it is plain the par- 
sdeſigned"to purſue them only in that part, and ſhe ſwears 
ber unſwer, thut he made ber this fettlement out of ge- 
rolly, and that he often told her ſo; and as they have not 
ved that he in ſiſted upon her firſt conveying, or that he 
er Uelived ber to do ſo (tho ſhe was of age fix years be- 
we he made the ſettlement, and he lived two years after 


elta | | 

is ig the ame) it is a confirmation of her anſwer, but the 
s Ming ifſelf fpeaks his intention to waive it, becauſe his only 
ea was to take advantage of the condition, to infiſt upon 


c vir conveying hyſt, and therefore if he had defigned to have 
the advantage of it, as it was always in his power to 

we dene fo, he would have claimed. the benefit of it. 

Ven this is a voluntary ſettlement made after marriage, in 
nfiderationi6f| her portion, and to bar her of dower, and 

as volunteer under the hyſhang claim the benefit of that 
cheiom be thought proper to waive ? But it is not purely a 
Nuntarp ſettlement; it was in conſideration of her portion, 

d of her waiving her dower, which was of more value than | 
e lands ſettled; fo-'that it would have been prudent in 164 ] 
FF Evey to have made this ſettlement, tho“ he had called 


her to convey, and ſhe bad refuſed : But they fay ſhe con: 
ined the articles after the death of her huſband, when her 
_ancy and coverture were over, by conſenting to the join» 
ure, and receiving the rents and profits of it; but if Mr. 
, 


1 . 


vVeying, nay, by way of pang ooh. her from it, OY 
no bar to her enjoying her gn lands, and the ſaid: 
an infant when ſhe was married, and the ſettlement be 


_ and Malliam Lucy, who was the brother and heir to 6. 


induce the Court to make that decree, which ſtands fing 


4 der 05 Wee „r to the n 271 
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1255 defigned this ſettlement without any dion: to 10 0 


made long after the marriage, he was entitled; 10 ber g 
tion, to inſiſt on her dower, or to claim the jointure 1” 


Lucy, never called upon her to mae her election, 
knowing that her dower out of the eſtate deſcended to þ 
from his brother would have amdunted. to much more t 
the lands ſettled in jointure on her, whereby he was a pay 
10 that tho? they both acquieſced under the ſettlement, 
inference can be drawn-from thence, that ſhe deſigned ts 
firm the articles. And Mr. Mor claims title by the cou 
ance made by his wife, who by the will of her father, and 
one of his coheirs, had a right to one third part of his e 
and had done no act to diſpoſe of it to Mr. George Luc, 
the plaintiff is ** an executrix, and deviſee to 
huſband Villiam „Who was brother and heir of 
ſajd George Lucy, is neither in blood, or :other wiſe of? 
lated to the ſaid Jane, or the family of the Lucy's, fave 
being the wife of Villiam Lacy, and there appears no re: 
to make a ſtrain'd conftruQion to give her any part of 
eſtate; contrary ay the intention both of the ſaid Jan, 
ä All cafes in equity depend one 
cumſtances, . "4 that have been quoted are not 
weight, becauſe e. are differently cireumſtanced, In 
caſe of Lord Hereford, the wife was not. firſt to convey, 
dy way of a condition ſubſequent, and if ſhe did not, 
was to loſe a proportional part of her jointure, which m 


and is contrary. to the caſe of Air and. Lifter, 2 Vern. Oe. 
where the wife's fortune conſiſted in money due on bot 44 
and in lands of inheritance, and the | haſband before | | 
marriage, made an adequate jointure on his wife, and 6 
before the, bonds were altered, or money received, and 
fore any fine levied/z, and a bill being brought by his credit 
after the death of the huſband, to make theſe liable to 
debts, the ſame was diſmiſſed ; and Mr. Vernos ſeems 
doubt the legality of Lord Hereford's caſe, for he = 
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Whether this eſtate be conſidered as real or perſonal, It 

remains Mrs. Moor's, if ſhe has done nothing to make 

ber firſt huſband's: And this queſtion will depend on the _ 

Les, + the ſettlement, and upon her enjoyment of the L t65 J 
te after. the death of Mr Lucy, They ſay Mr. Lucy | 
d be intitled, tho“ there were no apticles; which I deny. 

2 man makes a ſettlement generally on his wife, he will be 

ded only to thoſe, rights of the wife the law gives him, 

tnot to that part of her fortung” he does not reduce into 

eon, for that would be- making two laws in the ſame 

om as to one thing; without doubt perſons of full age | 
yenter into ſuch articles as ſhall make the huſband a pur- gien 1 
ſer of the wife's choſes in action, and ſhe only his truſtce. long to the 
+ here the wite was an infant, and neither ſhe or her repreſenta- 


wry 


— tees have made apy contract, that the huſhand ſhould Vs 
of her are of her father's eſtate ;' but the huſband only mo'the wife 


ntracts to make ſuch a ſettlement, on condition ſhe con- ſurvives, if 
7; and this was a prudent and wiſe agreement, that 8 
2 wite was not of an age capable to contract, ſhe ſhould be 22 
to her liberty whether ſhe would convey or not when ſhe and conti- - 
ne of age. As to the ſettlement, tho” it is ſaid to be 9eration of 
de in purſuance of the articles, yet it only recites what — _ 
huſband was to perform, and when it is ſaid to be in con- ber only a 
jeration of marriage, and of the 3 500. and ſo much fertlemene 
the articles as relates to the conveying the wife's eſtate is Senerah, 
ft mentioned, it is a plain waiver by the huſband of it, and | 

was the intereſt of thoſe that came after him, that he ſhould 

ke this ſettlement, tho' ſhe did not convey; for her 

wer in the eſtate would have amounted to more, and her 

Ming the lands is an aſſent indeed to the ſettlement (and 

a bar to her dower) but not to the articles. In Lord He- 

Pas caſe, the ſettlement was made in contemplation of 

& fortune, and adequate to it; but it is not ſo here, where 

mas at the huſband's pleaſure, whether he would have 


de it, or not, without a previous conveyance from the \ 


___ Mr. Wills his reply. 


The wife I think is bound by the articles, and they are not 
uved, and the caſes we mentioned, make ſtrongly for us, 
at this part of the eſtate would belong to the huſband, 
there were no articles, becauſe the ſettlement is made in 
view 
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view of her portion; and the contrary reſolutions that 3 
taken notice of by Mr. Fernon, in Lord Herford“ | 
makes that caſe, I think, of greater authority, as they Gli 

it to have beer decreed on 25 0 deliberation, and after hey 

ing precedents againſt it. But they ſay, Mr. Luey has wan 
the benehit of theſe articles, but their arguments are mem 
conjectural. Tt one. agrees, that on payment of ſo nue 
money, he will transfer © much ſtock, tho” the payment 
the money is a condition precedent, yet if he transfers fil 
ſhall it be. faid he waives the payment? But they fay, . 
huſband” never brought a bill to compel the wife to com 
No, becauſe he could not have bound her, being an infa 
[ +66 ] or feme covert, either by + the articles, or ſettlement; but! 
One; by ar- might have waived them after his death, and bring a | 
ticles Pre againſt his heir to perform them; the ſettlement is ſaid tg 
— — made in performance of the articles, but the whole are n 
covenants, recited becauſe it was only. neceſſary to ſhew, that he h 
in confide- done every thing he had covenanted to per form on his pat 
prom af and as ſhe was not then bound, it was not requiſite to red 
— "S what was to be done on her part; but when ſhe came to 
his intend- vey, it would have been as proper to recite what ſhe . 
ed wife's "ound to do: and we ſay, that her entry after his death, 
Mango ney confirmation of the articles; they ſay only, of the ſet 
bim and bis ment ; but the ſettlement was made in purſuance of the 
heiesz when ticles: and Mr. Lucy the heir, could not have diſturbed he 
— wo could nat have forced her to make her election, whether 
tle uch would have the ſettled lands, or her dower, 
lands, after | | 5 | : 
de gde, And the Lord Chancellor ordered and decreed, That, à 
thoſ: lands, this point, the plaintiff's bill in the original cauſe ſhould 
and recites diſmiſſed; and on the crofs bill, it was ordered and decte 
the e . That an account ſhould de taken of the truſt eſtate, uni 
8 the will of the ſaid George Bohun, ſince the deceaſe of 
ance of the ſail George Lucy, and one third part of the fail rents 2 
articles, and profits were to be paid to the plaintiff Moor; and that a 0 
— miffion ſhould iflue, to divide the eſtate into thirds, and th 
marriage; after ſuch partition made; the ſurviving rruſtees ſhould c 
and for a vey one third to the defendant Moor, and lis heirs. 


proviſion / 
for the wire . $1623 tick. Bi 14 , 
(to bar her of dower) and their iſſue, but never requires her to convey. Aſter his © 
ſhe enters on the ſettled lands, this ſettlement is a waiver of, the conveyance by the 
and, and ſhe ſhall hold her own eftate- too. 
f This decree was aſfir med in Parliameng, on Tueſday, Apr i{ the 31ſt. :17 30. 
Ae 10 __ N * 110 9910 n. 
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I mortgager fied a bill againſt Cov an infant, to re- 
b lands that were mortgaged to him by the grand-father 
e defendant, or to be forecloſed. The defendant put in 
miwer, fetrmy forrh, that the mortgaged lands were pur- 
b his grest-uncte in the name of his great- uncle and |, 
anch father, but that the money was paid by his great- 
, Who deviſed premiſſes to his grand: father for life, re- 
Ader to his heirs male in tail, and fo claims paramount 
mortgage, and is not liable to it! The cauſe was heard 
bland anfwer, and an account was decreed, and the de- Pol. Caf. 
lant was to redeem, or be forecloſed, unleſs he ſhewed 173: 
within n months after he came of age, for the grand- 
ir appeared to the mortgagee f to have à good title, be- [ +67 ] 
y the deed he was joint tenant in fee with his brother, 
whoſe deach the whole ſurvived to him. The defendant 
te of age; and being ſerved with a ſubpœna to ſhew cauſe, 
bow moved to amend his defence, dy putting in a new 
wer, and he ſwore he believed he could now prove, that 
mortgagee had notice of this truſt for the great - uncle, at 
titne he lent the money, which was not infiſted on in his 
mer anſwer, But the council for the plaintiff ſaid, that 
ever indeed was denied an infant to amend” his anſwer, 
eit appeared to be material to his defence, but that this 
ne defendant's own thewing, was not any ways matetial, 
he degree is a decree of forecloſure, unleſs the defendant 1 V. 
ens, Whereas he would amend his defence not to ſhew he 295- © Vern 
ehr to redeetn, but to fhew he need not redeem, — _ : 
tonſequently he is not affected by this decree; for ds he 'Tis a mo. 
paramount the mortgage, notwirhſtanding this decree, . . 
may bribg's dat againſt the mortgagee to reconvey. But {þ, deten. 
Lord Chancellor Allowed the motion; and faid;- chat the dant after _ 
midant hitnſelf was the beſt judge at preſent, what would he comes to 
material for Bis defence, and that fince thecaſe of Bir Fobn it berij de 
and Lady Effingham Howard, this was a motion of put in a 
17 new an- 
. Me 21 1 2 55 a * ſwer, or a- 
| | mend his 
in whillt be was an infant, if he has a day by the decree to ſhew cauſe, after 
mes t. age, | 
The 


[ 
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+ The * Sir Jahn Napier 75 n e 2 
nut, was to this effect. 1 | 


% | a! 
Sir Jobn Napier an infant 8388 —_—— 
» bill againſt the defendants, as tenant in tail, and heir} 
law to Sir Theophilus Napier, to ſet aſide a lettlement mad 
by Sir Theophilus Napier on the defendant, Lady E fingh 
Howand, during her marriage to the faid dir Theophilus, 4 
the defendant, Lady Enghem Howard, brought a croſs 
againſt, Sir. John Napier and the truſtees, , 10 have a com 
auce mad to her and her heirs, of .the. eſtates, comprizel 
the ſaid ſettlement; and both cauſes coming to be heard, 
decree; was made, from which, both parties, apptaled, and] 
was ordered: by the Lords, inter. al, that as to ſo. much of 
, decree, as ordered, Sir Jabn Naprer's bill to ſtand diſmiſſed 
' ſo far as the ſame ſought tg ſet aſide the ſettlement, the fa 
- thould be aſfirmed, with. this. addition, unleſs, Sir Jobn ſhot 
Within fx months after his. attaining his. age of, twenty 
Fears, thew cauſe to the. Court of Chancer to the contra 
and that the truſtecs ſhould convey the e 1 in the |; 
ſettlement o Lady Effingham, Howard and ber ; heirs, ua 
Sir Jobn ſhould within ſix months after be ſhould attain] 
age of twenty-one years, ſhew cauſe-to the ſaid Court to! 
contrary. Sir. Jebu came of age, and within the fix moll 
Serra petition (ſupported, by. affidayns) to the Lu 
Chancellor, to bring a new bill, or amepd his former bl 
and to amend his anſwer to the croſs bill, the. cauſes havit 
been greatly miſmanaged to his differvice by, his ſolicit 
{ 68 ] ypow:þ which, January the, 27th, 1720, after, baying adjoun 
ed over thegſame, and directed. precedents; to, be ſearchs 
1 his, Lordſhip. aſſiſted by the Maſter of the, Rolls, order 
chat Sir n Nabier ſhould be at liberty. to amend, or put} 
Ir zn jetant a new. anſwer, and ſhould Hare, time ll he e Brit. day of 
1 ok "ii next term, but that no precedent a 8 for, amendint 
el cuſs, bill in any points wherein the ſame had been di miſſed ug 


— geten⸗ the: MErts, but ordzs2 24 that Sir JU aul, my at Jiben 


2 ON, tonchear the daid, cauſes, and to that, euch, that the orig 


and bas br uſe lapuld ſtand over, 0 afcer the. te by. the Jaid ord 
months at- given for amending. the anſ{wer, or puttigg LR a new an[# 
ter his in- wus expired. e this order. Was h by t the Tale > 


Fancy, after 

bechiveror uf Mey, 1 63 ren e ee yoo bus vl (!1 
e, to ſhew 1 

Ale againſt the decree, he may amend his anſwer, or put in a new one; but cant 

in nw bill, or amend his Former. Poſt. wu. I * 0 
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by getting himſelf admitted a pauper, caiitive A pavper is 
3 "of Sts he was MHable to, r= ro” bis es 2 


coſts prece- 


* {OY * "7 ip «4 # 
a ov. ny — — be ee. _— to hie, 
A % 4+ * l 5 * Wu TY My 11 T 111 „ 1 - admiſh 
g & * * 3 1 I * * ; on. * 
"Ir * 3 19 CIT 1 4 cath Ab & > : , 42 19847; $9.4 7 © $27 ag VE 4 4 a 
| AN NYMU N 
Mig 8 L PASTE; +> err 14 La C 4 . 
17 4, AMA "of 2. th 4+ £7 o FP" Cp vs. ie 1 143 1 Art the 
8 bo Me 41 | Chanc el- 


8 Hirword's bill by ad order vf-Conrr war ewſittedt: to lor houſe. 
_—_ to be taxed. And Mr. Ait wood now moved e 
Ware (the order, unleſs they depoſited the money in kodem Jie. 
c Wt, on affidavit that ſo much was due, and that the then If a client, 
reed, and would not attend the Maſter. And the t law, ap- 
nl We Chanedtior declared, that he firſt introduced that pric- e auer 
er bringing zu the money, into the courts at law, when ney's bill 
ul: Lord Chief Juſtice of the Common Pleas, and that taxed, be 
ame rule was afterwards obſerved in the King's Bench. g. 81 oſt depo- 
he . the party being ſtopped from fuing at law, he thought it ney in court. 
ble be ſhould have ſecurity for his money, but as it The Lord 
0 never deen done ju Chancery, he Would. not make a pre- 22338 

e. t, becauſe the bills were ſo large; but would fo far 42 "nw | 
IP bi; a ce order, that unleſs the other fide procured a inte e 


in Mert in a Pe, the om be diſcharged.” {- eres of 


0 * 27 by i inves ys 
| 4 | O77" - I would not 
100 8 Aang 70 Dae Ching, bead the bills were ſo large. 


LO the chem's negleding to attend the Maſter on the taxation of the bill, the Chan- 
r bl would not order him fo tri n: the money into Court, but only that the order of ro- 
Ic ſhould ES Sn if he 175 Lo one. 2 n in * Wer 


1citaſ | . 8 fl; E e 
T7qurl a 1 
N © ALRICS mien and ISO. eee 
che r At the 
dere Chancel- 


of IR Robert Ricki 1727 ſettled alk his lands bs traſt, for lor's houſe. 
by payment of debts,” and portions to his children, 'as he Lord Chan- 
uld direct by his-witl. Afterwards he makes his will, and * — Ye 
bool. a piece to his five fons; payable at their re- , 
bel Me ages of twenty-one, with mtereſt in the wean time, 
{deviſes all his perſonal eſtate to the plaintiff his lady, for 
10 blole uſe and benefit, and makes her executrix. 18Sir ( 169 ] 
ae dies, and afterwards” Roben, one of the ſons, dies 
Fi 7 twenty-one, and Lady Rich takes out adminiſtration to 
Meinen, his ſiſter, ſues her in the ſpiritual 
«4 (he being in poſſoſſion both of the real and perſonal 
10 te of Sir Robert Rich for a diſtritution of the 1000. 
ssder brother by his father's will. Lady Rich Hles 
pe "ad nom moves for an injunction to the ASSL * 


Court, 


— ROIERRCG EE noo roy ooo e 


j 


De Tm. e * 


. he bee be perſonal eſtate is - devited to hey 
15 pation That it was ſettled in Lord Paulet's cafe; 1 Vern. 20% 


2 that where a portion is charged on lands, payable at a cn 


payable at day, if the child dies before The! time of payment, it 
I.. he not be raiſed, but fink into the land for the benefit of 
We t beir whereas by the tctleGaſtical law, M portion pays 
en a 2 future day out of a, perfortel eſtate, is due and veſts i 
. party, tho he dies before. And eee Chancellor g 
wo ew ed. the injunction. 2655 aw ne ts erbitte 
char eee dene sse, 
255 = 1 2 W e 3 to ſtay a N portion 
W ee 
cn * 8 1 17 fe _ Pp 10 Y | 4 

= th di 20 Dbayrgtdo eue 21 Sees 
—_ 12 mire! ebnete the. Maſter's report, 
* Te an B tory at as >verl bluon 2: 

te 7 anrnq 8&-22tkin "SMITH ' verſus REYNOLDS) 
. o Ligow : e n S115 >? ; 1 
-plaindif fled his bill to be relieved agen 3 4 
10¹ ous of 2000k apοn which the defendant had ronght his 40 
5 ke: ſetting forth that the bond was not entered into for ml 
lont, or auy valuable confderation, bur purely to ſerve 


Tc — 1 


on | © - defendant, and that ſt Was reeck Between them, th 
4 mould not, be put in ſuit, | to prove which, the p 
| | charged, that no demand had been made from 1703, 
| 


4 the bond was entered into, till the bringing the action; 
11 mitn plaintiff was a gentle af 3 large fortune, and the 
=. | Ne , fendant very neceſſitous; and that the defendant after 
| ae borrowed of the- plaintiff (200% en bond, and that the 
| > 1-1 beipg ſome how loſt, the. plaintiff exhibited! his bill in 


_ 2 Ay Com against the defendzüue, and had.:a/tcnte for the 

weng The defendant in bis anſwer; fate That be dos 
RN know or belie ye, that the plaintiff loſbthe bond, but 
|. „zes trat he fraudulently concealed; br. daſt roy ed it. 


'F Wi (| Phaintiff; ixefers- the anſwer ſor ſaandal z the Maſter reps 
I:andalays, and the, defendart took the general except 
ne eee hat the aufiwcr:was: botiſtandalous,/ becaiiſe 
[ <6 tipem and the -cqupcit for ihe plajntiff argued, Thy 
© ani: vas: feandalouss becguſe.the\words-mult be dad 

purely tg reflect on the plaintiff becatiſe they. are not i 
ie, o relevant th,,the-dafendant; he ſhould have 
ar 470 Idee of this bond; only as: far as it was pertinent, 


Y 


. | | / : 
| D Ten. S. Michael. 1728,” 
denied ahat there was any ſuch bond, or any ſuch de- 
„The bill id brought: to have a bond delivered up, and 
an evidence that ing was due on it: We ſet forth this 
er bond entered into by the deſendant, and our bill, and 
at the defendant in hat cauſę did not pretend any money 
due to him from the plaintiff, and this part of the anſwer 
o wholly immaterial to our charge, that tho' the defendant 
Id prove it, it would be of no ſervice to him in this cauſe, 


it might on a bill of review in the other. 


The council for the defendant argued, that tho' thoſe 
rs were not material to their defence, the plaintiff 
made it neceſſary to ſet them out, and that if they were 
t, that their anſwer might be referred for inſufficiency, all 0 
ſeveral allegations and charges in the bill are to be an- 0 
red, as if they Were particularly interrogated, and ane 
the charges of the bill is, that the bond was ſome how 
out of his power, and if we had been aſked particularly 
queſtion, theſe words would be pertinent, and the words 
not ſcandalous, what is more common than to charge in 
ill, fraud, combination, and confederacy in the defendant, 

| the words machinans, & fraudulenter intendens, are not 
adal at common law. [N19 2 


Though a matter may be very ſcandalous in itſelf, it is not 

e conſidered ſo, if it is pertinent, or if the plaintiff aſks 

ertinent queſtions, though the anſwer ſhould be reflectin 

F impertinent, it would not be ſcandal : and it is very dif, | 

to charge fraud and combination in a bill generally, and 

aſt upon it by oath in an anſwer. This bill is to be re- | 
ed againſt a ſtale bond, and as an inducement to prove 8 
med, the plaintiff mentions the ſubſequent bond, pro- betet 
lings, . this Court; in which cauſe the 222 | 
ant never infiſted on being paid the money due by this . 
Ihe has now put in e Neto be prelbmed 28 aid, 


b fatisfied?” All this is material to the cauſe, but the dence to 
ntif in his manner of ſetting out this tranſaction, takes prove it, the 
ey that the bond being ſome way got out of his cuſtody, — hag 
N Ni * the defend- 
lered into a later bond for money the plaintiff lent him, and that having loſt che 
he filed a bill againſt the defendant, and had a decree for payment, in which cauſe 
r infiſted on any thing being dus to him from the plaintiff, the defendant in his an- 
lays, be does not believe the plaintiff loſt the bond, but concealed or deſtroyed it, this 
nous, becauſe it is not material to his defence. Ant. Caf. 28. | 

* "obliged 


and as evi- 
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„ ud des- van” + 
** ſhe.in is Out and Us defendant in ty 8 
ſwer ſays, He believes thephimiff did mot loſe dt, v. he ; 
nies what is not material, und what the plantiff Aid not » 
quire dum do anſwer; if he had alleged that he had lost 
and had queſtioned him to it, then his anſwer would ; 

have been ſcandalous, tho immaterial, becauſe the 1 

led m ite it, but now he 4s 

EY parely4s err 


1 ow 
nn 4 K e bring on a cauſe for the further 8 
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directions 
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TAG an order, 
The defen- refer & bill for iimpertivence, becauſe the defendant had 
dant ob- tained:/two:orgers, for time toanfwer, w he admit 
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ee. e 
| -ANONYMOS. — 2 
A Lord Chan- 
l WOMAN that was found an ideot by inquiſition, celler. 
t by herſelf. and council that ſhe have leave to 2 | 
erde inquiſition ; and the Lord Chancellor, after bad late to 
ing her ſeveral queſtions, made an order accordingly, n traverſs the 
dition he ſhould appear in perſon at the ſaid trial, at che 1 uiſition . 


10 ne it on; 1 on 
K condi 
. e. | te grand appar Hue at the wil. 1952 755 
Dayr & aT verſus SE VS. 1 
— V the defendant, 3s adminiſtrator of Evan 89% Jlor's houſe. - 


fed, 

ed an Ala into the ſpiritual Court, and the plain- 
$ the creditors of the inteſtate, would charge him before 
Maſter according to this inventory, and the defendant in- 
, that when he put it in, he thought all the goods in the 
ie were the goods of the ſaid Evan Seys, whereas he had 


fad Richard Seys ; to prove which, he examined a witneſs 


own 


o WAS executor of Richard Seyr his father) ex- Lord chan- 


cellor. 
Zodem die. 


found out, that great part of them were the goods of 


1727, then + about twenty-two years of age, who depoſed, [ +72 
e the houſe in 1714, at the time that 71 | 


er, Sep: died, and that ſhe lived in the ſa d houſe ſome years | 
ad ( | and porfettly well remembered the ſaid and her _ . 
ne was dilallowed by the Maſter, e the ford to ſervant who 


remembrance of goods when ſhe was not above nine years un only 

st about thirteen years diſtance, without having of —— 

yy note or memorandum of them ; but on Exceptions the tefia- | 

be report, the Lord Chancellor thought her a tor's death, 

Logon the was not examined 10 . value the nee or 
ol as. to their being in the ouſe; and though four years 

* 245 nine 10 pla at . teſtator - urs the lived? 04g | 

4 WAN e er in the family, and ſaw the furniture n. 5 

day Yer evidence agreed too with what another perſon RG to 
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| The Maſter De Term. S. Michael. 1728. 
*% —__ You may move before the Mafter of the Rolls, to i 
cherte an charge the order made by the Lord Chancellor, on a moi 

rder made motng 

by the - Of courſe, or an order made ex parte, for only one fide bei 

Chancellor heard, it is as a continuance of the ſame motion, 

ex parte, or | 

on a motion ' | 3 CEP A 
„r.  PENVILL and LUSCOMB. 

Cale 46. | | | 

9 LUSCOMB the father, made a mortgage in fee, and d 

Eodem die · after forfeiture, leaving a ſon and a * by one vent 

2 and a ſon by another; the eldeſt ſon dies, and the ſiq 

„ queſtion was, Whether the equity of redemption belong 

| the fiſter of the whole blood, as heir to her brother, o 

the brother of the half blood, as heir to his father ? Andi 

* was urged that here was no Poſſeſſio Fratris; that if the ei 

brother had left a widow, ſhe would not have had dower 

of this eſtate, tho' a widow is allowed to redeem a mori 

for years, becauſe a leaſe for years at law is no bar of dow 

and the poſſeſſion of the mortgagee is ſo far from being 

poſſeſſion of the mortgagor, that if the mortgagee conti 

twenty years in quiet poſſeſſion, it will give him a title er 

againſt the mortgagor. | 


= _-_ "Maſter of the Rolls. 


I do not remember that this queſtion ever came in] 
mament before the Court, and the reaſon is, becauſe there 
ſo few mortgages in fee; moſt mortgages are made fit 

term of years, reſerving a rent, a. pepper-corn at leaf 

then the poſſeſſion of the mortgagee is the poſſeſſion of 
mortgagor, for the poſſeſſion of the leſſee is the poſleſiu 

the leflor ; as he acknowledges by paying him rent, (o 
nmeceſſary that he pay him ſome rent z) but when a mory 

I [ 473 Jin fee is forfeited, 4 the whole eſtate is ſtanding out, and i 
| aan be no conſtructive poſſeſſion of the mortgagor or hu 
but it is faid, that this, mort was ſatisfied by perceſ 

of profits, in the life-time of the eldeſt ſon, and then 

the mortgagee was only a truſtee for him, but then to! 

the ſiſter his heir, he muſt have been in poſſeſſion d 

t ruſt, either by filing a bill againſt the mortgagee, or N 
. * mortgagee paying him the rents and profits, ſo the it 
Jo has an fines bars him who has a legal title, it he does not! 

/ equitable. within five years, and him who has an equitable title i 
=>. + te, if be docs not bring his bill within five years,” which amen 
| ding hilt within flve years. 1 lern ab. x Chan, Caſ. 268. . 
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De Term. 8. Michael. 1728. 


acntry, and Lord Coke ſays, there might be Poſſeſſio Fratris 
01 before the ſtatute for transferring uſes into the 
eon, which is what we call a truſt now, and as the —— 
feffion of lands is gained by entry, ſo the poſſeſſion of a in fee od 
ift is by bill, and therefore the elder brother not having ex. dies after 
ibited a bill againſt the mortgagee, I think the equity of 1 
demption oz, x to the ſecond brother, but I ſhall make & Wberber 
p decree now. It has been adjudged in this Court, that if che equity 
nant in tail male ſpecial, remainder in fee, dies without iſſue — Ap 
theritable, that there can be no Poſſeffio Fratris of the re- ihe whole, 
lon, for the poſſeſſion of the eſtate tail was not the pol or to the 
on of the reverſion in fee, but only of the tenancy in 2 wy 
£ : | | 9 „„ N | 977 TL. blood þ 

If tenant in tail, male ſpecial, reverfion in fee, dies without iſfue laheritable, the re- 
fon ſhall go to the br of the half blood. Welſ. Fol. Rep in Cane. 216. 2 Furs. 
133, 60, 144, 84+ 2 Chan. Caf. 124, 63, 78. 1 Chan. Caf. 49, 213 


Wedneſday, December the 0b. aſe 67 
PLEAS, AND DEMURRERS, r bs 
WS i eins * Lord Chan- 

COKE and WILCOCKS. 2 — 


THE defendant pleads that his father purchaſed the lands 
queſtion, for a valuable confideration, without notice of 
Plaintiff's title. And it was argued for the plaintiff, 
at this plea was not good, becauſe the defendant denies 
tice in his plea, and not in his anſwer, which takes away 
Im the plaintiff the liberty of exception. 2 Chan. Cal. 
N. Do, if fraud is charged in the bill, it muſt be denied 
the aniwer, and not in the plea, 1 Vern. 188. 


Notice may be denied either in the plea or anſwer ; and Notice may 
the plaintiff replies to the plea, the defendant muſt verify de denied 
or if notice ought to be denied by the anſwer, and is not, — 
in che plea, the conſequence will not be, that the plea is fwer, whers 
h but that the anſwer is inſufficient. | *. 1 
3 * | himſelf a purchaſer for a valuable „ 


+If a plea is to ſtand for an anſwer, without liberty to [ +74 J 

=P, the plaintiff” may except to the reſt of the anſwer. 3. 

u anſwer, without liberty to except, the plaintiff may except to the reſt of the anſwer. 
45 | And 
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Ad this was 6 ieſolved teat 
N e tes J 


0 IM HG SEA COMPANY * voni ST n 


„ 


22 the South Sea — in 1723, 2 che Regal Ge | 
to the Spaniſh Weſt Inuiec, and made the defendant ) 
* and three other ſupercargoes, who entered, 1 
1 -. articles with the ſaid Company, that they would fail di 
„ . for Garthagena or Porto Bello, and not call in at any: 0 
place; and covenanted, that if within fix mouth r 

the return of the ſhip, any complaint ſhould be made 
them to the Company, that they had carried on any unlicenk 
trade contrary to the articles, and the Company ſhould fl 

| bill againſt them, they would appear and put in a full anſve 

+. 1 and not plead or demur; and that they would not ſuffers 
--' unlicenſed goods 1g he put on board during their voyage! 
the Spaniſh Weſt Indies, nor in their return: And as 

South Sea Company were by the Aſſiento contract to fork 

their trade if they exceeded their tonnage, or brought hog 

any pecie, - not the produce of the negroes, or any of 
King of Sparz's ſubjects, without his licence; en 
 covenamted.. to indemnify the Company from any Joſs th 
might ſuffer by their violation of this contract. And thel 
charges; That in breach of theſe articles, they in their n 
age touched at St: Chriftapher's, and. ſtaid there twelve | 
and took in one hundred tons of goods, not licenſed by 
Company; by which-delay:the'galleons arrived at Porto 5 

a before them, whereby they miſſed the opportunity of tit 
market, and that by their ſolling their own: cargo tirit a 
great advance, they lowered the price of the cargo of 
Dompany; and that they in their return ſaid ſeven weeks 
tte Bgflimentorg/ and after at Jamaica, and then put in 
Aegean, and landed their on effecte, anch got the ſhip d 
demned there, as unable to proceed, and put tbe effeds 

85 the Company on board the King/als man of war, and * 
x e hq 4 The billtherefore prays a diſcovery o of all ti 
4 2 ns, ang an account and fajiafaCtion, for the n 

> "hae TY ce ed goods lo pur o on "board, and for 150,000 Py 


Wi. 


1 
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iu the produce of them. To this bill, the defendant 

n has pleaded, and anſwered, and has ſet forth + his [ 175 ] 
bet during the whole voyage; by which it appears, that 

paintifis have no room to complain: and his plea con- 

hol three parts. The firſt is, to the diſcovery of any un- 

— goods belonging to him, put on board the ſaid ſhip, _ 

the produce thereof; to, which he pleads: the ſtatute 

ae, which enacts, that it ſhall not bo lawful for the. 

pth Sea, Company, their agents, or factors, to export 


a place but England, any Faſi-I. ndia goods to the 
e penal 2 


N or Spaniſh: Weſt, Sa under 
che ſaid goods, two-thirds to the Eg, - India 

a=") the other third to the Crown: And that If be 

Abe obliged to diſcover what goods he put on board at 

bea ler it might ſubject him to the forfeitures of that 

; #hich as they did not belong to the South Sea Company, 
could not diſpenſe with, or r him from; he alſo 

ads. the Affiento  contraQ, by which the annual ſhip was 

carry but 650 tons; and that the penalty of carrying more 

sconfilcation. of the goods, and loſs of their trade; and. 

by the ſame contract, they were not to bring home any 

die, not the produce of the negroes, or any of the King 
dans ſubjeQs, without his licence, under levere E 

n and that this diſcovery might ſubje& them to thoſe pe- 

lies, and likewiſe to the . of . they had 

into to Hap ir 8 he 71 e 

r —— to the overy, but us; 8 e an 

e, The Hrſt is, that the punks the entatives of the other 

 Ulercargdes are not made We hey ol etered, into. 
lame, covenants, 6 tit, ppear if they had 

* made defendants, that. 1 (ut made bee, ihe 
day: or at the Company. bad. given them releaſes ;- or 
te plaintiffs ſhould. be decreed. . from the Fd 
u, he might have it; over againſt them 9 9 The. 

r plea is, That the King 0 Great RE: © or his At- 

cveral, and the King of Spain ought to bave been 

Wh, becauſe by the Aſſientq contract, the King of 
Is een tart of the cargo. of the 5 

ate five per cent. on, the other three fourths, and the 

lg of nd tor to another fourth part. As to the firſt plea, 

one noectainl bound to diſcoyer what ſhall ſubject him to 

my: This Court indeed frequently relieves againſt for- 

but never torces a perſon to, diſcover what ſhall ſub- . 

dae them and if on our diſcovery of what goods we 

| 2 put 


D 
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t on board at St. Corifibpher's, it Thould appear that 
E= Eaft-India goods, they would be forfeited, and as * 
| forfeitures do not belong to the South Sea Company, thy 
cannot waive them, which is always done when the plainti 
would have a diſcovery of what would ſubject the defendzi 
to a forfeiture, and the plaintiffs were ſo'ſenfible of this thy 
they have waived the penalties of the bonds entered into hy 
the ſupercargoes for the performance of covenants : And i 
diſcovery might alſo ſubje& the defendant to the penalty 
[ +76 ] the + Affiento contract, if it ſhould appear that he had @ 
ried any thing but negroes, or brought back any ſpecie, ng 
the produce of them, or any of the King of Spain's ſubjech 
ſo that by the common rules of the Court we are not obligy 
to make any diſcovery of theſe matters that would ſubjecti 
to ſuch penalties — forfeitures, unleſs the covenant in th 
articles obliges us to diſcover, which I think it does not: | 
court of equity has nothing to do with covenants but to f 
them executed, in which it uſes a diſcretionary power, b 
cauſe the party may ſue upon them at law; now the deſa 
dant ſwears in his anſwer, that theſe articles were brought. 
him ready {engrofſed, by the Secretary of the South & 
Company, a few days before he ſet fail,” and after all hisd 
tects Were on | are ; and that he objected to this'covenal 
but was obliged to fign it or quit his employment; and ti 
this is not lch A dure as 9 would deflst the covenant 
yet this Court will ſo far conſider it, that if either fide to 
the other ar an advantage, they will not carry the corem 
- into execution, ſince the party may have his remedy at lu 
beſides, the. effect of this" covenant is, that they ſhall her 
make uſe 'of That defence which the law allows to every ſu 
ject. Suppoſe they had covenanted to refer all diſputes | 
The mort- ar Hitration; yet ſure they might have fucd in miu 
gagor may Hall. In SlyſeaZ's cafe; the tiortgagor not only-covenantd 
redeem * Y Writ yy ah 
norwich. but made an affidavit that he would not redeem, yet he eil 
ſtanding a bited a bill and was decreed to fedeem: And if parties 1 
covenant relieved againſt covenants that rob them of the liberty 

and id3- ſuing in common with other fubje&s,” much more ſpall th 
redeem, be relleved againſt thoſe that deprive them of their legal 
fence, in Ae they are ſued by others. As to the ſecdl 
plea in bar of the account, it is a general rule, that wit 
an account is to be taken, all concerned in that account 
to be made parties to it; now this bill is to have an acc 
of ah unlicenſed trade carried on by ſeveral ſupercay® 
whereas if any one of them has ſatisfied b 1 
| 5 c | ciet 
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deient; and there is an end of the Company's demand 
aſt the reſt ; or if the Company ſhould prevail againſt 
defendant Bumpflead, he might be decreed a ſatisfaction 
r againſt the others, to prevent a circuity of action. And 
it the load might be laid equally on all, whereas if the de- 
xdant Bumpfiead ſhould bring his bill againſt the repreſenta- 
es of the other ſupercargoes, they might ſhew they had 
ade the Company a ſatistaction, and this decree would not 
xd them. As to the third plea, the plaiatifls by their bill, 
mand the whole, though they have a right only to part, 
{though they could not compel the Attorney General to 
th them, they ought at leaſt to have made him a de- 


+ Mr. illi. ſ +77 1 


Our plea to the diſcovery is undoubtedly good, if the co- 
nant does not ſtand in our way, and that certainly ſhall not 
ad the defendant, if one directs by his will, that if any of 
legatees conteſts the will he ſhall loſe his legacy, he may 
dit notwithſtanding, or if a tenant covenants that if his 


bord diſtrains he will not bring a replevin, yet he may & tenant 
his peru, and conſidering: the nature of this covenant, your 3 
enatWMordſhip will not carry it further than the letter, which is, he oove- 


if within fix months after the return of the ſhip, a bill nants not to 
ould be brought, they would not plead or demur to it. But el. 
bill is brought long before the ſhip came home, and 
terefore is not the bill they covenanted not to plead or 

mur to, ſo that this covenant is out of the caſe. As to the 

der pleas, the charge is againſt all the ſupercargoes, for 

ing on an unlicenſed trace in confederacy, and there- 

Ire no account or relief can be prayed againſt any one of the 
atederates without bringing all before the Court, and the 

dmpany only bring the bill, whereas we are accountable alſo 

the King of Great Britain and to the King of Spain. 


The Lord Chancellor being of opinion for the plaintiffs, The ſuper- 

id obliged to go to council, would not hear their counſel, u 

Rover. ruled the firſt plea, becauſe it was contrary to what jth the 

it Company had provided againſt by an expreſs covenant, South Sea 

which it was lawful for them to do, and the like plea * "Lay 
over-ruled by Lord Macclesfield, after great deliberation, — i li they 


M hearing of counſel, in the caſe of the EA. India Com- hall 1 
again 


W end not to plead or demur, This covenant ſhall bind them, tho? tue diitove- 


pany 


| May ſubjeR them to forfeitures. 


7 —ũ—ñää—ö — — — — 
= 


. Chancel- 


T +78 ] | | I Friday, December 20. 

49- rings 25.55.01 1 | | 

Fog AH - PETITIONS: IN COMMISSIONS: OF LUNACY. 
lor's houſe, | | L. A d Funn 
n EX PARTE BUMPTON. 


+ recovered, 


Court, e mien of the Attorney General, who thought it might h 


De Tera. 8." Michael. 128. 


againft Neſb and #thins. But his Lordſhip ſaved i 
fit of the ſecond plea to the hearing, though it appexr. 
1 ed chat the covenant was joint, and feverah and over. rule 
: Firs. 2a the third plea; becauſe the Kings of Great Britain and Sy 
i f were only intitled to are of the licenſed goods of the ſa 
K 137, ſhip, but the bill is for an account of goods not licenſed, 
2 Cban. Caſ. 198. Nelſ. Fol. Rep. in Canc. 115. 2 dad 


You may Tou may prefer the ſame: petition to the Lord Chancelly 
prefer Ve that has been diſtmiſſed by the Maſter of the Rolls, for ity 
the Lord in nature of an appeal, and the party has no other remedy, 


lor that has been diſmiſſed by the Maſter. of the Rolls, 


„ 1 


MR. Bumptor's two ſiſters were appointed Committees 
nus perſon and eſtate, and they now joined with him in 2 j 
tetion, that the commiſſion might be ſuperſeded, the ingu 
fition quaſhed, and the hond vacated, the lunatick being i 
covered of his. indiſpoſition, and he appeared in Court, and 

The lvpa- was examined by the Lord Chancellor, but his Lordi 
uck deing doubted whether he could vacate the recognizance of t 
and exa- Committees, becauſe it did not appear judieially to the Cour 
mined in ritat they had performed the condition, and aſked the op 


— done, and that it ſufficientiy appeared the condition was pan 
ſeded, and formed, becauſe Mr. Bumpron, who was the only perſon i 
therecogni- tereſted, was in Court, and had declared hiniſelf well ſai 


zance ofthe fied that his ſiſters had done their duty and given him a fü 


ordered o account. And an order was made acourding to the prayer! 
be vacated, the tion. ' ” HIOEG: 441 
declaripg they had given him a fair account. Poſt. Caf. 183. eee 


De Tem. S. Micharl. 1728. 


TIONS IN: COMMISSIONS OF BANKRUPTS. tors ae. 
Nolte, td Chan 
EX PARTE RUDDOCK. "MT 


THE Lord. Chancellor allowed an affidavit of the bank- an — 
x, ſworn before a Maſter extraordinary in Cork, to be bankrupt, 
ad: And declared he had known an affidavit ſworn before ſworn be- 

e of our Conſuls abroad, allowed to be read by the Courts fore a Maſ- 
boy neee of — 1. 


dinary in 
ed to be read. Courts of law will allow an affidavit ſworn before a conſul to be 


P '+ Monday, December 23. | L 9479.1 
ONS IN COMMISSIONS OF BANK RU PTS. 5 

's houſe. 

EX PARTE GAZALET. | 1 


THIS petition coming on again for judgment, the Lord 

bancellor ſpoke to this effect. By the 7th Geo. I. ch. 31. e. 

who hive” taken ſecurities for money, payable at he *5* 

| of three months, or other future days of payment of 

perion who ſhall become a bankrupt, and which mo- 

all not be due and payable at ſuch time as he becomes 

ankrupt, ſhall be admitted however to prove their bills or 

ber ſecurities, as if they were made payable preſently, and 

t at a future day, and be intitled to a rateable part of the 

axcropt's eſtate, deducting only intereſt at the rate of five 

ent. to be computed ſrom the actual payment thereof, to 

time ſuch debt would have become payable. This caſe of 

dond payable at a future day upon a contingency, is not A bond 

thin the act, nor can any intereſt be dedudted for it, as face daß 

d ſtatute requires, but fuch creditors. are in tlie ſame con- on a con- 

on they were before the act, and when the contingency tingeney is 

pens, they may come in for ſuch effects as remain undiſ- 8 

uri duted. This is not Debitum in præſenti, ſolvendum in 2h. 1. PF 
, and perhaps never may be a debt, and muſt the cantot be 


ate wait for ever, the bankrupt too may be a whole man +4 "hag 


commiſſioners of a bankrupt, before the contingency happens. 
| when 
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A bankrupt when the contingency happens, and his certificate wil 
"lead hie be a bar to the action, if the plaintiff ſets forth the bond 
— —.— condition in his declaration, for then it will appear the d 
to an aQtion did not become due till after the certificate; as was late) 
N on judged in B. R. in the caſe of Tully and Sparks, and thy 
dated be- fore I diſmiſs the petition. | 

ore his P WY 


bankruptcy, but on a contingency did not happen till after his certificate. 


And two other petitions of Chamel and Batrman were 
ſerved for judgment at the ſame time. The petitionersw 
creditors by bottomry bonds, which were dated before 

At of bankruptcy, and became forfeited after before a ful 
248 {tribution of the effects. The obligees had put in their ci 
ungeney before any diſtribution, but were not allowed by the (. 
becomes miſſioners to prove their debts, or come in as creditor, 
| due before dividend was made, and then the contingency happened, 


_—_— al. the Lord Chancellor ordered, that they ſhould come i 


vided, the creditors for a ſhare of what remained undiſtributed, bu 


obligeeſhall as not to diſturb former dividends. 
come in as 44 3 "7.4, 


iS 
- 


a creditor > - v4 # #1 
to what remains to be diftributed. 


„ 
AY 


[ +80 ] 8 + EX PARTE COKE AND TUCKER, 
Caſe 52. © rere tan Ren 


At the 32 „ te t vi AND, de 
Chanel. EX PARTE PRIESTLAND. 
Jor's houſe. | Ka rang” e 5 
Lord Chan- 


. THERE were two copartners, and one becomes a ba 
rupt, and the joint-/creditors took out a commiſſion ap 
him, and Cate and Tucker. were choſen aſſignees, and d 
ſeized all the joint and ſeparate effects of the bankrupt; 
tbe ſeparate creditors took out a ſeparate. commiſſion, 4 
choſe Tucter and Priefland aſſignees ; and Prieſtland broug 
Joint cre- trover againſt Cule for the ſeparate eſtate; and Cale 
0 ay ps Tucker petition to ſtay the action at law, and Prie/land | 
- of png terred a croſs petition to be at liberty to proceed. 
oint eſtate ann zd TNT 37 ; Pg | Wh 
of the And the Lord Chancellor ordered, That it ſhould be 
— ferred to one Commiſſioner of each fide, to take an acc 
credicors of the effects belonging to the joint eſtate, and of the el 
out of the belonging to the ſeparate eſtate; and that what ſhould 
2 found to belong to the joint eſtate, ſhould be delivered 
each mal to the aſſignees under the joint commiſſion, to be by f 
come in ſor | 3 | F 
any furplus 25 Een Rind 
of either. 


) 
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lied to the ſatisfaction of the joint creditors; and what 
Mild be found to belong to the ſeparate eſtate, ſhould be 
krered to the aſſignees under the ſeparate commiſſion, for 

benefit of the ſeparate creditors, and if any ſurplus re- 2 Ver. 706. 
ined of the joint eſtate, it was to be applied to the pay- wad of 
nt of the ſeparate debts, or if any ſurplus of the ſeparate, J 39, contra. 
the payment of the joint debts. | | 


ere | ef | 

rt the Sittings in Chancery before Hilary Term, 1728-9. 

re . ; Caſe $3- 

full Wedneſday, January the 15th. Fed 

0 PLEAS AND DEMURRERS. | Lord Chan: 


| xellor. 
WILDBORE & ar, verſus PARKER & al. 


Mr. Attorney General for the defendants. 85 


THE bill ſets. forth, that Lord Fitzwilliam: and Mr. 
lortley Montague being defirous to ſerve in Parliament for 
ecity of Peterborough, they agreed with the Corporation 
my Lord Fitzwilhams ſhould give 1000/. and Mr. Mon- 
due 50. to build a bridge and repair a gallery in the 
urch, and the plaintiffs, Vildbore and Delarine, two of the | 
d city, gave two notes to the defendants, who were mem- [ 481 J 
rs of the corporation, one of which was to this effect. 
le do acknowledge to have received 1000. for the building 
ridge, and repairing a gallery in the church, which we 
mile to pay to the fame uſes, and the overplus, if any, 
och publick uſes of the city as ſhall be appointed by the 
ncipal inhabitants ; and the other note was an acknow- 
upment of the receipt of 500/. for the like purpoſes. And 
bill charges that theſe notes were given upon the defendants 
Ping to uſe their intereſt in the corporation for Lord 
zwilkams and Mr. Montague, and that the money was to 
pad only in caſe they were returned to ſerve in Parliament 
© the ſaid city; that the faid candidates never paid any 
ney to the plaintiffs, and that the conſideration was not 
Preſſed in the notes, to hide the bribery and corruption: . 
at the defendants afterwards invited Sir Edward Obrien 
and for the faid city, and pretended they would not re- 
m the other two, unleſs Mr. Montague would alſo give 
bot. which not being complied with, the defendants by 
ti hoes the 
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the oppoſition they gave Lord Fite william and Mr. My; 
gre, obliged them to ſpend about goood. (which was mu 
more than the notes were given for,) and Mr. Montagu io 
his election, and the defendant the ſheriff delivered his g 
cept to a wrong officer, who returned Sir # dward Olm 
who made the city a preſent of '1000/. and that the defy 
dants pretend they cannot give up theſe notes, becauſe the 
were given for the benefit of the ſaid city; but an informa 
has been filed againſt the now plaintiffs at their relation g 
have them eſtabliſhed : The bill therefore prays, that the 
defendants may difcover the confideration for which the 
notes were given, and may deliver them up. And as toſud 
part of the bill as deſires the defendants to ſet forth whethy 
there was not ſuch an agreement to return Lord Fitzwilli 
and Mr. Montague or what was the conſideration of th 
notes? the defendants demur, becauſe the cognizance of i 
parliamentary affairs, or of any a ent to return men 
bers, helongs to the Houſe of Commons, ard becauſe th 
| diſcovery might ſubject them to the puniſhment and cenſur 
Y of the {aid Houſe : And as to that part of the bill whid 
prays a diſcovery whether Sir Edward Obrien did not g 
1099). to the ſaid city? they demur, becauſe the King oug 

to have heen made à party by information, or Sir Edu 
Obrienat leaſt, to ſee how his. own charity ſhould be diſpoſed: 
And the defendant the High Sheriff demurs to the diſcove 
of any miſhebaviour in the return, becauſe the diſcovery mii 
ſubject him to the cenſurz and puniſhment of the Houſe 
Commons. And we demur alſo. to the relief, And th 
we have brought an information in the name of the Attor 

ney General againſt the now plaintiffs, to have the mon 
due on the notes laid out and diſpoſed for the benefit of ti 

city, yet that information cannot be taken notice of in ti 
[ 482 ] cauſe, but it muſt be judged + of as it ſtaads on their bill an 
our demurrer. The agreement to give theſe notes is, as tht 
ſet it out, a corrupt agreement examinable by the Houle 
Commons, and therefore our demurrer to a diſcovery 1s pt 

An infor- per, for. we are not obliged to diſcoyer what would ſubjed 
_—_— r to a penalty, whether it is puniſhable by common lay, i 
the pay. tute, or the Houſe of Commons: But if we ought to did 
ment oft wo ver, our demurrer to the relief prayed, is good, for her 
notes given the agreement is corrupt this Court always ſtands neuter, 
for publick ſo do even the Courts of common law ; for if one bring 


uſes, and to 


have the 8 | „ + +5 4 
money applied, the deſendants to the information file a bill againſt the relators, to di 
ver the conſideration of the notes. Q. If they can demur to the diſcovery, 
would ſubject them to a penalty? Ai 


4 
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on for money had and received by the defendant for the [ 
ifs uſe, and which was indeed paid by the plaintiff on . | 
afurious contract, the law will not let him recover on this | 
on, becauſe both of them were equally guilty: And we 
nur to the prayer of the ſpecific application of the 10001. 
n by Sir Edward Obrien, becauſe the agreement is a cor- 
xt agreement; and becauſe the overplus of the money for 
ich the notes are given, is to be applied to ſuch publick 
s as the principal inhabitants ſhall appoint, and they are 
made parties; for this reaſon alſo we demur. 


Lord Chancellor. 


will reſpite the demurrer till the information comes to a 
ing, tho' you give it the ſpecious name of a charity, it 
plain corruption. But fince an information is brought, 
can I relieve the plaintiffs, x 


Mr. Solicitor General for the plaintiffs. 


We ſhould be ſatisfied if the relators in their information 
Id confent to be examined for us; but if we ſhould offer 
amine them they would demur, as they do now to our 
; and we aim at a diſcovery more than a relief, and do 
far the information. — 


Mr. Attorney General. 


information was brought to me ſigned by counſel, of 
da given to publick uſes, which, to be fure, I would not | 
ligned, if I had known on what conſideration the notes | 
e zwen; and when the defendants to the information, the | | 
paintiffs, applied to me to ſtop proceedings on the in- | 
ation, T'ordered an attendance, at which they only pro- 
an affidavit, that theſe notes were given upon a conſi- 
don which had never yet been performed ; which I told 
ll they might infiſt upon very properly in their anſwer ; 
1 nothing to me of what they now charge by 


t Lord Chancellor. [ 483 ] 


the-cauſe ſtand over to the next day of demurrers, to 

ther the defendants the relator in the information, 

bbmit/to be examined as witneſſes to the conſideration 

Mich the notes in queſtion were given; or both ſides 
| may 


1 
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may in the mean time attend Mr. Attorney General to ky 
his pleaſure, whether it be proper to proceed on the inf 


IT mation ; and all proceedings are to ſtay in the mean time, 


7 45 DHEGETOFT & al', verſus the LONDON ASSURANC 


Chancel- & as | tl 
Jor's houſe. | 1 
_— _ January the 1 5th, 1728. 
Eodem die. 7 


THE plaintiffs are foreigners and copartners, who fit 

out a ſhip from Offend to China, and back again; and t 

. defendant D'Goniegh their agent, inſured the ſhip and ci 

here in England by the other defendants, and took the pol 

in his own name The ſhip proceeded on her voyage, a 

called in at Bencolen, where the Governor ſeized her as 

interloper, and diſpoſed of her and the cargo. Upon whit 

the plaintiffs brought this bill, ſetting forth, That the pol 

was taken in the name of D'Gomegh their truſtee, and t 

he refuſes to let them ſue the other defendants in his nam 

That the facts happened abroad, and that their witneſſes ui 

could prove them were beyond ſeas; and therefore they pri 

a diſcovery and relief. And the defendants demurred tot! 

relief, and their counſel ſaid, That the ſame demurrer 

Quere, If allowed by his Lordſhip the 15th of January 1727, in f 

be — caſe ot D*Silva vertus Vall and others, where the pol 

on a policy Was on a Portugueſe ſhip, and it was ſuggeſted in the bill, th 

of infurance the witneſſes were Portugueſe, and lived abroad, and tl 

— rb 2 the expences of bringing them over on a trial would be mc 

name, on a than the cauſe would bear, and that their truſtee would u 

| ſuggeſtion let them bring an action in his name; yet his Lordſhip wal 

—.— opinion, That they muſt recover at law as well as they cou 

— — and had no title to be relieved here; that it was the cot 

and that the mon ſuggeſtion in every bill that the witneſſes were bey 
truſtee will ſeas, that policies were generally taken in the name 

init truſtee, and that if he refuſed to let the action be brought 

bring an his name, a bill might be filed againſt him to compel hin 

aQion in his jt, 1. 

Name. 


The counſel for the plaintiffs inſiſted, That if they | 
filed their bill againſt the truſtee only, he would have dem 
red, becauſe they had not made the London Aſſurance part 
who might have ſatisfied them, and that they had brougit 
proper bill ; and that they ought either to have the liberty 
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the name of the defendant their truſtee, or to have a re- 
ly againſt the other defendants; that the demurrer ought 
de over · ruled, becauſe poſſibly the Court might think pro- 
to relieve them at the hearing; but if the demurrer 
ald be allowed, they would be out of Court, and fo loſe 
n the relief againſt their truſtee, , which they were plainly 
ied to. f 3 | Thi e 
Lord Chancellor. ance of the 


| | | | demurrer 
At this rate all policies of inſurance would be tried in this was affirm- 
urt, for they are generally taken in the name of a tuſtee, 2d in che 


| are made on fhips going abroad, and the witneſſes live b 


Goniegh has put in his anſwer, and on the 21ſt of Novem. 1ſt day of 
the d allowed February 

1729, the demurer was allowed. $554 

| tabs Poſt Caf. 

106. 


TDhurſday, January the 16th, Caſe 55. 


rene * At the 
PLEAS AND DEMURRERS. R 
eit lie et Wim: Lord Chan- 


D' ARANDA verſus WHITTINGHAM. cellor, 


o became. jointly and ſeverally bound in a bond to 
plaintiff ; both the obligors die, and the plaintiff brings 
vill againſt the heir of one, and the executor of the other 
wor; and the defendant the heir demurred, becauſe no 
niſtrator or 'executor of his anceſtor was made a party 
de bill: And it was argued, That this was a good de- 
M becauſe by the ſtanding rules of this Court, the per- 
eltate is to be applied firſt to pay debts, and becauſe if 
repreſentative of the perſonal eſtate was made a defendant, 
might ſhew he had ſatisfied the debt. 


Mr. Lutwych for the plaintiff. 


Ne ſet forth by our bill, that the inteſtate abſconded for 

al years before he died, and that we do not know where 

wed; that the defendant, who was next of kin, refuſed 

e out letters of adminiſtration, and that we, as principal 

Mors, had applied to the Prerogative Court, and were 

Wed by the defendant, and denied adminiſtration, be- 

Ewe could not prove that the inteſtate left bona notabilia. 

bwe afterwards applied to the Conſiſtory Court of Hach 

Wells, where we likewiſe failed of adminiſtration, be- 
hog a ee H., e lo des) eee 


; 


bad. Let the demurrer be reſpited, till the defendant Menday the | 


, ” 
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enuſe we could not prove he died in that dioceſe, and ti 
the defendant refuſed to diſcover where the inteſtate Jig 
And this general rule {which is a hardſhip on the plain 
that he muſt make the reprefentative à party, when at |; 
[ +85 ] he might fue the heir + alone) is not fo ſacred, but that 
The * Court diſpenſes with it in many cafes; in the caſe of Buy 
ziele if the and Eaton, the Maſter of the Rolls made a decree gu 
repreſenta · the heir for the payment of à bond debt, tho” the widow t 
tive is out adminiſtratrix was not made a defendant, becauſe ſhe wy; 
+ ty king - Ireland. And they ought not to demur for this reaſon, | 
fo cauſe it is not a thing of. abſolute neceſſity, but there ar 
veral excuſes which the Court are to judge of at the hearg 

as that he is beyond fea, not to be found, or the like, 


Lord Chancellor. 

A debtor by bond dies, leaving no perſonal eſtate, ſo th 
nobody will adminifter to him, muſt an honeſt and A fh: 
creditor, who ought always to be favoured, be obliged Wichei 

The heir of take out letters of adminiſtration to him, and thereby fi es 
the obligor ject himfelf to the ſuits and actions of all the other cred itev 
demurs, be- rs, tho” never ſo vexatious ? But as the defendant who “: 


cauſe his 


2dminitra.. the right, oppoſed the plaintiff. in taking out adminiſtrati 
tor was not and would not diſcover where the inteſtate died, or adminiſ 
made a par- to him, I may over-rule this demurrer, without breaking 


4 upon the general rule, and without prejudice at the heat 


was over- for want of parties. 1 Vern, 95. 2 Fern. 195. 2 
ruled, be- Cock verſus Cra. 3 Lev. Haight verſus Langham. Supyle 


cauſe he Tu,” 
would not to / Vent. 357 
adminiſter 


himſelt, and had oppoſed the plaintiff in taking out adminiſtration as principal recht 


Caſs 66. Saturday, January 18. 
At the $36 a 
 Chancel- | ue ſecond Seal before Hillary Term. 
Lord Chan- 3 | 
„ ˖7— fipt 1 MOTION S. 
7 2+ } - ANONYMUS. 


An attach- A Weit of : execution of aderree Was by order ſerved 
ment being the \defendant's clerk in Court, he being gone to Iren 


taken out 
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4 an attachment was taken out for non- performance of the 
eee, And Mr. Attorney General moved for the defen- 
t that he might enter his appearance with the regiſter, 
vt the plaintiff 1-:ight file interrogatories, and that a com- 
fion might be granted to Jre/and to examine him to the 
tempt, being the only method could be taken, ſince he 


d not, according to the courſe of the Court, be examined 
erſon. And an order was made accordingly. La 
281 
ll 6..\ 
re + ANONYMUS. [ +86 ] 
lh | Caſe 57. 


A motion was made that the prochein amy being privileged — 1 


ſteward to the Duke of Bedford, might give ſecurity to lor's houſe. 


| colts, or a new one be appointed, 8 1 
| bog 


| Lord Chancellor. Eodem dic. 
ſhall not grant ſuch a motion but on affidavit that the 4 prochein 


T ot gran 
ped ebein amy is inſolvent, or in mean and doubrful circum. 277, Fall 
es; for a privileged perſon is ſubject to coſts, but here obliged to 


cry ſteward can have no privilege, becauſe the Duke of Bed. sive ſecu- 
Is 2 minor. | rity, be- 


10 ; cauſe he is 
rat | a privileged perſon, See ant. Caf. 30. 
oil a 

king 

earil 
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9 Friday, January the 24th. 
In Court. nn | 
Lord Chan- : 


cellor. Lord Viſcount FALMOUTIH, and others. in the name 
| themſelves, and the reſt of the proprietors of the m 
and water-courſes ſet forth in the bill, Plaintiffs. 
Mr. INNYS, the Earl of RADNOR, Mr. TREFU$ 
nine b and others, Defendants. 


Mr. Attorney General för the plaintiffs. 


THE end of this bill is for an injunction, to quiet | 
plaintiffs in the enjoyment of their right, and to have it d 
bliſhed by a decree of this Court. To which purpoſe | 
bill ſets forth, That Lord Falmouth is ſeized in fee of 
manor of Glantuan in Cornwall, and of a waſte called 
Downes, belonging to the ſaid manor, in which are ſen 

- copper-mines. That the defendants are ſeized of 2 
called Kerry AI perry Farm, which is divided from the 
manor by a water-courſe called Black Jherry Water, 
that the ſaid water has belonged to the Lord Falmouth, 
thoſe under whom he claims, time out of mind, that 

ſaid Lord Falmouth was ſeized of ſeveral ſtamping 1 
erected on the ſaid waſte, to the number of five and tue 

L +88 J; and + that on the other fide of the water there was not 
ſtamping mill, though-thoſe mills are of great profit and 
vantage in that country; that the ſaid mills were leaſed 
one Scholars for ninety-nine years, and that for turning 
water to theſe mills, a wear was erected called = 
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Yr, that Mr. Feſſer leaſed theſe ſtamping-mills from my 
rd Falmouth, and the mines being frequently overflowed, 
erected an engine for the draining of them, and two wears 
led Engine Head Wear and Little Pool Head Wear, and 
it one end of the wears was always fixed on Kerry Wherry 
le, and peaceably ſuffered till ſome time before the filing 
e bill, and that the river was by rheſe wears turned to the 
ils and engine, by cuts or leaps: That in Kerry N perry 
there are ſeyeral tin works, from whence a great deal 
water iſſues by an ancient adit, that emptied itſelf into the 
| Black #/herry Mater, juſt above Engine Head Mear, and 
t other waters aroſe from tin mines in the lands of nnys, 
ich he purchaſed from Mr. Fomkyns, in which was an 
it, which emptied itſelf alſo into the river juſt above the 
gin? Head Wear, and that the mills and engine were greatly 
ted by theſe” waters, that above io,. a month was 
ade by theſe works, till on the 2gth of May 1723, when 
mines were in full work, Mr. Junys in a violent manner 
ke down the Engine Head Wear and Little Pool Head Wear 
| thereby diverted: the water which ſerved the ſaid engine 
| mills, whereby the work was ſtopped all the year fol- 
ing," and made a new adit in the mines called the Gump, 
Merl Folly Mines, and by fo doing diverted the water 
n going into the old adits; and that theſe mines being 
1 ont he could have no other aim and intention than to 
rels the plaintiffs ; that Little Pool Head Wear was erect- 
dy the adventurers, about fourteen or fifteen years ago, 
the conſent of 'thoſe under whom the defendants claim, 
t the defendant Innys cut ſeveral trenches on his ſide 
avert the water, which were of no uſe or ſervice to him, 
only made the water run to waſte. This, my lord, is the 
ntif*s right to the river, wears, and adits; theſe are the 
ral diverſions and obſtructions of the defendants, our 
bt to the waters, appears from our long and quiet enjoy- 
at, Which we have fully proved: And can it be ſuppoſed, 
ton'a river of ſo much uſe, in a country abounding with 
es, there ſhould be twenty-five mills on one ſide of the 
r, and none on the other, if thofe on the other ſide had 
right to the water? The fact ſpeaks itſelf, that they had 
noht, fince they never attempted to ere& any: And the 
madant [ny doth not pretend any ſuch enjoyment of the 
nor denies ours, but ſays we enjoyed it only for the 
our mills, and that we cannot now claim it for the 
our engines, which. is but a late erection, but ſurely if 
| we 
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may employ it in the playing of engines, or ap her uſe 
endant qui 


19 


to time run into the river, and the ſtream would be of lith 
If a bin is uſe without them. Upon the filing our bill on proper aff 
brought to Vits WC obtained an injunction till the coming in ot the deſa 
be quieted dants anſwers, and afterwards Lord Macclesfield made an 
in the en- der that the premiſſes ſhould be repaired, and put in the fa 
Joyment of aus 24 = - 
a water. condition they were in before the preakipg thwn the wea 
courſe, and at the defendant Iamt his expence. And the Lords Can 
C wears miſſioners continued the injunction till the hearing the caul 
— of In the caſe of mines and collleries, and diverſions of wat 
ſamp-mills there is always a necefſity-to.come into a Court of Chance 
and mines, and the plaintiffs can have no adequate remedy ellewhet 
diver ed tho they were to bring ever ſo many actions, but the on 
and broke | 01-2 is $31»: 17 Fouad 
down by proper remedy is to put a ſtop ta the wrong, and telt 


— * things to the old condition. | | 
nie, t 22 p : ' PIE 

Court will grant an injunction before anſwer,” and make on order en the defends 
to put the premifſes ia the ſame repair they were before the injury; 


Mr. Serjeant Shepheard inſiſted that the plaintiffs ought it 
to have aſccriained their right by a trial at law, and that 
the caſe of Taylor and Hales, when the; plaintiffs cou 
moved for an injundtion, they produced an;exemplificatio 
the verdiQ, and that after, they had prevailed at law, % 
| Ct (id 436 900 1216 6464 L. 
| A billmay But Mr. Solicitor General mentioned the caſe of f 
10 be ater. and Saul, and the Lord Chancellor agreed, that it wis fel 
ed and eſta- otherwiſe in the caſe of mines and collieries, leſt the u 
bliſhed in ſhould be ruined in the mean time, and his Lordſhip 


the enjoy- | | 1 
ment of a mins or colliery, before the tight is eſtabliched at law, for fear the mine f; 
be ruined in the mean time, and a proper remedy can be had io no other couit. 


0 


al that if the plaintiffs ſhould be obliged to proceed at lar 
„ there would be infinite and endleſs actions of traſpaſs, 
that this Court only could give them a proper and ade- 
te remedy, by quieting them in the enjoyment of their 
tj reſtoring things to their old condition, and eſtabliſhing 
ir right by a decree. But then whether the plaintiffs had 1 e 24, 
right or not, that they inſiſted on. muſt be tried by iſſues, 276, 395, 
that he would not determine it by the depoſitions, _ 1 1 354, 


+ Mr. Solicitor General. L 190 


ere there is a contrariety of evidence, iſſues are neceſ- 
to he tried before any decree can be made: But ] hope 
without directing any, that your lordſhip will decree 
us; for our. evidence is poſitive and uncontroverted, that 
are twenty-five mills on our fide of the river, and none 
ers, nor no inſtance given of their having any uſe of 
river. The next fact is, that theſe wears have been 
ed many years, and quietly enjoyed by Lord Falmouth, 
e breaking them down in 1723, and that they were al- 
$.repaired by the Lord Falmouth only, and we ſubmit to 
r lordſhip, if theſe are not ſufficient evidence of a ſole 
to the uſe of the river, and Innys his interruption in 
3 was thus occaſoned; Mr. Inns had formerly ſome 
in theſe mines as an adventurer, whoſe intereſt is de- 
nivable at the will of the lord, and the mines being re- 
| i and put in order by Lord Falmauth and his leſſees, his 
ip was pleaſed to determine the intereſt of Innys, and 


wenge he ſets up this ſcheme to divert the water. 
Mr. Peere Iilbams. 
The Court 


p the caſe of Finch verſus Refbri er, 2 Vern. 0 a bill granted an 
brought to quiet the plaintiff 9 88 a Wa- injunction 
eon the evidence, as here, af a long and quiet en- gg the 
beat, and the Court was preſſed to direct a trial before ih. — Hay 
wanted a perpetual injunction, but it was denied, be- ment of a 
the plaintiff bad long and peaceably been in poſſeſſion d 
and hnce It, was; thought reaſonable in caſe of a private arr 10 
* 45 meh 570mm ſq in Port: and therefore we bad peace- 
mr lordihip will make the injunction perpetual. And y enjoy- 
Vake of Bedford claimed a right to bring __ from Ken-* 2 8 


ze m | ay years 

ip to his houſe at Chejſea, and the Lord Cowper ſaid, that without di- 
Maori: + | | recting a 

ine hi ebancery will grant an injunction after forty or fifty y2ars quiet poſſeſſion, tha :hat 


M amount to a preſcription at law, 
after 


491 J] dence F of a right, did not we account for it otherwiſe. I 


ure, he in 1670 bullt the Fimp mills; was then in pot 
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Ae forty or fifty years quiet poſſeſſion he would ſuppoſe 
right, tho” it did not amount toa preſcription at law, and d 
a 12 | — al in) 18 R 1 I it , 
1,9! uy n 9 Sr) Th 0699487 7 


Nu Serjeatit Shephard for the defendant Inns, 


The plaintiffs infiſt on three points, Firſt, that they hay 
n ſole right to the water; ſecondly, that they have a right 
erect any wears they pleaſe over the river on our ground 
and thirdly, that they have a right to the waters floniy 
from two adits belonging to our mines into this river, and thy 
we haye no right to alter thefe'caſual waters. As to the fi 
if this river is the boundary of the two eſtates, then 
whole does not belong to them, but we have an equal jig 
to the uſe, but they endeavour to prove their Tight from 
long and quiet uſage, which would indeed be a good 


Falmouth's mines have occaſion for the whole uſe of this 
ter, Mr. Innys, and bis grandfather Gregoire; had a quay 
part in theſe mines; ſo that there being a unity of poſleſh 
it is no wonder While tflat continued, they were never iu 
rupted in their exerciſe of 'this right, but now we have 
our intereſt in theſe mines, wes have a your to aflert ( 
right by pulling down the wears, and if the plaintiff th 
himſelf injured, we thereby give him an opportunity to! 
his file, Bat it appears that we had an equal right with 
Lord Falmbuth to the uſe of this water, not only from 
being a common boundary; but from our actual exercil 
this right, for we have it in proof that whenever any ore 
found in the ſtream, it was always equally divided beta 
the Lord Falmouth and Mr. Innys, and we ſay that wher 
they, pretended to this right, they were always interrupted 
the enjoyment of it, and that for this reaſon our grandt: 
and we were let into'a'ſhare in the adventure, and Mr. 


alſo of Kerr) M bert Farm, but when the ſaid mills came 
terwards to the polſelion of Mr. Craig, he paid an ach 
ledgment for this right, ſo that this unity of poſſeſſion, 
our being a ſharer in the works accounts for their long 
quiet uſage. But ſecondly,” if they had ſuch a right 
would not give them a title to erect the wears if dl 
mills are new mills, and Stump Head Mrar was built fo 
uſe of them, they can plead no preſcriptive right to it 


1 


much leſs to Engine Head I tar, which was built about in 
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[rs ago; and to Little Pool Head Wear, which was built 


ſe 
@ nut ſeven years ſince, and theſe were the wears we broke 


wn, not Stamp Head Hear. And this ſingle point might 
ily have been tried at law, we have not meddled with the 
wear, but only with the two new Oncs, and the proper 
J Was to pull them up, that it might be determined at law 
ether we had a right to do ſo or not. As to the third, it 
impoſſible they ſhould have any ſuch right from the nature 
adits, whoſe only uſe is to unwater mines, and it is neceſ- 
to the due working the mines to alter and change, and to 
ike new adits; for if the vein changes or runs deeper, there 
| be a new adit, or it muſt be ſunk deeper ; and they 
ug only for the uſe of the mine, they muſt change as that - 
s, and when. they claim a preſcriptive right to theſe wa- 
and that we ſhould not change them, this is in effect to 
im a right to deſtroy and render our mines uſeleſs, whereas 
the laws of the ſtannaries, we may alter theſe adits as we 
ſe, may make them thro' other men's lands, or fink the 


unn deeper, and as our vein grew more deep, it was necel- : 
to make this new adit, which coſts us above 160. And 


e can be no preſcriptive right to the adits of mines, which 
ſuppoſed to be within time of mind. 


lan 2729 Wy (4.44 ta 15 

he plaintiffs have obtained an injunction to ſtop one new 
om t the defendant Iunys has made, and to re {train him from 
ming two others, they were appręhenſive he deſigned to 
ore ke, can you give me an inſtance of an injunction being 


betulnted quia timcet. 

hen Mul, aut. bao ns 701 

uptel 101 Mr. Attorney General. 
T 5 

Ir. This Court will grant an injunction to ſtay waſte on affida- This Court 
olleh ef a contract for the ſale of the timber, and it is the great will graut 
came of coming into this Court for an injunction to prevent. 

ACK | 

ion, to Nay waſte, on affidavit, of a conttact for the ſale of the 

right Saturday, January 25, Mr. Robins. 

Sabel a 8 1 


t forte appears by Lutterel's caſe, 4 Co. 84, b. that tho' the 
untitis had a preſcriptive right to the water, they could 
ut teh divert it, as the preſcription directs; now the old courſe 

l 1 5 7 as: 


+Lord Chancellor. OS | 492 ] 
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of the water was to the ſtamping mills, and therefore thy 
cannot erect other wears to turn their engine; nor is it 
objection that theſe wears were erected before Mr. ny; cam 
into poſſeſſion of Kerry Mberry Farm, for theſe wears are i 
nature of a nuſance or an incroachment, and whether de 
premiſſes continue in the ſame hands ar are aliened, the alien 
ees may have redreſs or abate it in the ſame manner as ty 
perſons in whoſe time it was done. 5 Co. 101+ b. 


Lord Chancellor. 


I will not determine the right of the parties, but ſhall d 
rect iſſues to be tried at law; one queſtion in this cauſe i, 
Whether by cuſtom, or the ſtannary laws, adits are ſud 
fixed courſes of water that they cannot be diverted ? Anothe 
queſtion is, Whether the whole water belongs to Lord Fi 
mouth ? if fo, it is nothing to the defendants what uſe hy 
makes. of it; but ſtill he cannot injure another man by laying 
the ends of his wears on their lands. As to Stamp Hal 
I/ear, I ſhould ſuppoſe an agreement to do ſo, becauſe i 
has been built! and enjoyed above threeſcore years; but! 
cannot do ſo as to the two other wears, of twenty and ſeyen 
years ſtanding, x 


The firſt iſſue muſt be, Whether the Lord Falmonth an 
thoſe claiming under him have a right to the whole water, 
to the uſe of the whole water, of ſo much of the ſtrean 
called Black River Water," as runs between Stamp Head Wer 
and Chefwwater Bridge. LL rin 


+ The parties could not agree the ſecond iſſue, which it 
ſhould be, Whether Lord - had a right to ere the 
wears? or, Whether the defendant had a right to brei 
them down ? and therefore the Lord Chancellor direQcd u 
action of treſpaſs to be brought, to which the defendant lm 
ſnould plend the general iſſue, and giye nothing in evidead 
but the meer right. | 


The other iſſue was, whether Mr. Innys and thoſe under 
whom he claims, have a tight to divert or draw off the watt! 
running through the three adits of Gump, Wheel, Folly and 
Calnoti Adines, or any or either of them, (by making nen 
adits from theſe mines or otherwiſe) from falling into Bal 
Il uter River, in ſuch places as the ſaid waters fell reſpectief 
into the ſaid river on or before the 29th of May, 1723 15 


0 firſt and the third iſſue was to be put into one record, Ives being 


| his lord {hip thinking it not reaſonable that a matter 8 


value ſhould- be tried at the aſlizes, ordered the ſaid iſſues hr, the 
achon to be tried at the bar of B. R. in which the lord court would 
lun was to be plaintiff, and Innys the defendant, both not make 


part ot the 


es were to be tried by the ſame jury, and a ſpecial jury — 

to be returned and a view had. „ the defen- 
dant ſhould 

ws only niſ prius coſts, if they were found againit him. 


S3 F 


e council for the defendant Innys inſiſted that it was 
rd for him alone to ſtand this trial againſt all the plaintiffs, 


m t pay 
21 den di 


„ ald not be done. 

a+ 40479 Ct 

ing MUNES verſus GOMECERA. Caſe 59. 
Hau N 7 | In Court, 


MR; Attorney General for the defendant, moved to ſu- Chaucellor. 
ade two writs of error brought by the plaintiff, contrary Eodem die. 
his agreement, and after giving two releaſes of errors. 

be defendant Gomecera was bound with the plaintiff in a 

bd of goo, to Habburt as his ſurety, Hubbart put the 

nd in ſuit againſt the defendant, who paid the money, and. 

d the bond aſſigned to him, and broaght his action againſt 

luner, and had judgment, and Munes gave him a releaſe or 

ors, and yet notwithſtanding brought a writ of error. 

nd Mum being farther. indebted to the defendant, they 

re to a general account, and Munes gave the defendant 

0 bonds for the balance, with warrants of attorney to con- 
judgment, and reloaſes of error on each judgment, and 

mera objefting that; notwithſtanding theſe yeleaſes, he 

gut bring writs of error as he had done 6n the former + judg- \ +94 ] 
ent, he promiſed him that he would not, and yet has 

dught two writs, of error in the Excbequer Chamber, re- 

able this day, and as that Court cannot try a releaſe with- 

t the aid of this Court, we ſhall Joſe the benefit of our 


caſes. 
Lord Chancellor. 


have known it indeed a queſtion, Whether the Exche. Quzre, if 
Chamber could try a matter of fact? but the Court the Exche- 


der =#7 © IN rays | ver Ch · m- 
lie a matter of 


fad. 
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lie before them by the ſtatute, but this is not an error in f 
but a plea in bar. No bill is depending in this Court, | 
unfair practice has been committed here, but only a writ 

error is ſued out, Which is a writ of right, and would v 

OE — = r it on theſe obs. pr pl 


” Mi Solicitor ene 


As the writ iſſues out of this Court, it is proper to an 
to your lordſhip till it is returned into anotber Court, 
then indeed the application will be proper there, and if thy 
has been any irregularity i in the iſſuing out the writ, or if 
iſſues contrary to the exprefs agreement of the parties, the 
are fufficient cauſes to apply to your lordſhip. An error 
fact cannot be tried in the Exchequer Chamber, becauſe th 
cannot iiſue a venire; and tho? this is not an error in f 
but a plea in bar, yet if the releaſe ſhould be denied, th 
cannot proceed, becaufe/the Court catinor try it, and [7 
ſhould lofe the benefit of theſe releaſes, And tho' a vn 
error is a-writ of right (and ſo indeed is every proceſs) 
nothing is more common than where the parties agree no 

bring error for the Courts of law to ſet them aſide on 

tion. And ſuch an agreement may be taken advantage of 
this Court as well as at Wy for ety geen oy, agree: to 

part oro right. 0 

Med wake Lord Chancellor. 51 


The Court Let the other Gde thew ranſy on. Ti why theſe 
would not of error ſhould — af wrghas mee ſta 
ſuperſede 4 the mean time Ti 8 13.9 \ ” 


writ of er- 5 . | 
ror, becauſe 0 7705 A ein „ akiad ol 1 

the plaintiff had-agreed not to hring error, and had Dallas becauſe the Fi 
quer Chamber could not tiy it, and the defendayt had allowed the wah by making 


en Lulu Caf. 67. Cab, 9 Fa 7 rr 20 2 
; 107 Pino vi 117 tit tient 
[4 195 ] - een, January 2g.” 0 
$i 11% . Bo V9.5 JEN 28 DOR „v 
Caſe bo, nyo „ " ANDREWS verſus TUCKWELL. 
Rolls. 


A copyholder in fee makes a 'morigage thereof, and 
renders to, the uſe, of the mortgagee, afterwards, he ſurren 
to the uſe of his will, and deviſes the. equity of -redempi 
5 5 fee, the Maſter 5 the Rolls directed an iſſue to fry 
95 of the will, and the Jury gave a verdict againſt 


0 1 
” ww ry 


0 
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11; becauſe it was not atteſted by three witneſſes. And on f 
return of the poſtea, the Maſter of the Rolls ſaid, that A deviſe of 
geviſe of a copyhold was not within the ſtatute of wills, and — 
refore in the caſe of Bodington and Bodington, where a in the Aa. 
prhold was ſurrendered to the uſe of the will, tho“ the tuteof wle, 
iwas not atteſted by three witneſſes, it was adjudged a beewie it 
jod appointment of the uſes, and that the copyholi paſſed he furren- 
the ſurrender, but where the equity of redemption of a der, but a 
pyhold is deviſed, of which there can be no ſurrender, it deviſe of 

at be conſidered as a deviſe of lands, and if the will is not * ô— 
teſted by three witneſſes, the deviſe is void, and in this tion 1 


ſe the ſecond ſurrender made by the mortgagor can be of no copy bold, is. 
ail, becauſe it was a void ſurrender, and all the eſtate being ? . 0, 


dre out of him. 2888 
| | FE 8. 
BAILY and PLOUGHMAN. yo 
Rolls. 


IT was adjudged in this cauſe, on the authority of the Eodem die. 
ſe of Degg and Degg, decreed by the preſent Maſter of the 

lls, and affirmed on appeal by the Lord Chancellor Mac- 

field that where a real eſtate is deviſed to executors in truſt 

the payment of debts, tho” the creditors ſhall be paid ac- Where a 
ding to priority out of the perſonal eſtate, which muſt be creditor is 
ributed in a courſe of adminiſtration, and the executor 3 
y retain to ſatisfy himſelf, yet neither he or any other the perſoa- 
ditor ſhall come in with the other creditors, who have al eſtate, he 
rived no part of their debt, to be paid the reſidue of the unc 
bt in an average out of the real eſtate, but the other cre- ps ur) 
ors ſhall be firſt ſatisfied out of the real eſtate, in propor- eſtate, de- 
n to what was received out of the perſonal eſtate, before viſed in 


others ſhall be let into any ſhare of the real eſtate. — 


: till the 
ir creditors have been firſt paid out of the rea! eſtate, the ſame proportion he received 
of the perſonal. Poſt. Caf. 180, 181. Caf. 78. Caf. 115. Nel. Fol. Rep. in Cane. 
es. 763, 61, 435. 1 Chan. Caf. 32, 248 2 Chan. Caf. 54. 2 Vers. 106, 
mn. bg. Mentee. Off. of Ex. 46, 50, 73, 740. St. 21 H. 8. ch. 3. Dyer 234. 


I ANON YMus. [ 496 ] 
and Caſe 62, 
At the 


ren an eſtate is deviſed to truſtees to be ſold for the payment Rolls. 
lempt debts, the purchaſer need not concern himſelf to ſee the Eodem die. 
try applied, but it is otherwiſe if the debts are particularly 


aint j "UO979 3 1 212 | ſpecified; 
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If lands are ſpecißed; but if lands are charged with the payment 
deviſed _ debts. and legaties, the eſtate remains charged in hoſc 
ade hands it comes. 8 Li 
purchaſer | | ALES 

need not ſee the debts paid; otherwiſe if they are particularly mentioned; but 
charged with debis and legacies, remain ſo in any hands. 2 Chan. Caf. 115, 111, 
Lern. 301. 2 Vern. 5 > Sh 


- 


. | N | uld 
— 6 Beta Trays F 729. din 
— nn verſus HALLET, : 


Mr. Solicitor General fot the defendant. 


THE plaintiff as adminiſtrator, and principal creditor | 
judgment, to Mr. Haller, late huſband of the defendu 
Mary Hallet, brings this bill for an account of the perſond 
eſtate of her huſband come to her hands, in his life-time al 
ſince his deceaſe, and for a ſpecial account of his jent 
pate: and houſhold goods, and of Boo. ſhe received in ha 
uſband's life-time, The plaintiff firſt endeavours to brin 
* her into a general account, which was a new attempt, 
— * — bring a wife to a general account for money received in he 
wife for a huſband's life-time, for as the huſband cannot bring ſuch 
generat ac- bill, no more can his adminiſtrator who ſtands in his pla 
9 then he deſcends to particulars, and as to the houſhold good 
ein! . the defendant ſets forth, that Mr. Crawley her brother pu 
of geol. chaſed them from her huſband for 2004. which was their f 
_— 1 value, that he aſſigned them to Lady Crawley their mothe 
uſ- 3 s . 
band's life. Who pitying her daughter's circumſtances, whom the hufhan 
time, and had left with eight children, ſhe permitted her to enjoy tli 
> jewels, ſaid furniture, and at her death deviſed to her the uſe of th 
— nga for life, ſeparate and apart from her huſband, and as to ti 
goods. plate and jewels, ſhe ſets out, that by the marriage articles I : 
hufband covenanted that in caſe ſhe ſurvived him ſhe ſhoui n 
have, and take to her own uſe, all ſach jewels and chambe 
Plate as were in her uſe and wear at any time during his life 
this covenant, the plaintiff ſays, is no more than that TRE 
ſhould have her paraphernalia, which by law ſhe cannot a 
tain againſt creditors, which conſtruftion makes the covenal 
of no fignification, but the huſhand intended by this cot 
nant to fecure that which would be otherwiſe precarious. 1 
covenant goes farther than the rule of law, and makes nor 
ception to her retaining them, tho? there ſhould be cred 
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The plaintiff ſays, this covenant would be an inlet to the [ +97 ] 
ateſt fraud, that a huſband when he found himſelf involved 6 
his circumſtances, might turn his effects into jewels, and 

his wife uſe them, and ſo defeat his creditors of their juſt 

nands, but it is not ſaying an ill nſe may be made of this 

enant, that will deſtroy it, but he muſt ſhew it has been 

e in this particular caſe, and then no doubt the Court 

uld interpoſe, but the ſmall value of the jewels not ex- 

ling 320, ſhews the contrary ; as to the 8oo/. the ſays 

was the produce of a ſeparate eſtate the had of 250/. a 

r, of that if it was mot to be underſtood as fach, that ſhe 

ved it in her huſband's life-time, and applicd it for the 

mtenance of herſelf and her family; her huſband left her 

1716, with eight children, whom ſhe maintained till 17523; 

his 800/, more than fufficient to maintain them four years? 

| ſhe ſwears, that ſhe ſold her own chamber plate to ſup- 

her family during his abſence. , 


Lord Chancellor, 


Does the covenant in the marriage articles give the wife a A huſband 
erty ? can ſhe retain the jewels and plate ſpecifically ? by marriage 


nile the can only ſtand in the place of a covenantee, e 
» 


de paid in a courſe of adminiſtration. Suppoſe the that if his 
hand had diſpoſed of any of them during coverture, wife ſfur- | 
Id the wife have brought trover againſt the vendee? the —_— 

p have ſuch jewels and plate as ſhe had in her uſe or wear- 3 „ and 

ar any time during his life, not ſuch as ſhe had at the take to her 
e of his death, and therefore ſhe muſt have either a pro- * ule, = 
yin all of them, or in none of them, and if it gives her . 
epal intereſt, it muſt ſtand as a covenant, As to the ber plate as 
. it is no matter whether it was her's, or her huſband's, were in her 
lo received by her four years before her huſhand's death, i "* 
Ipent in fupporting the family; therefore the bill muſt any rd 
umilſed, except as to the jewels and plate, as to which, during his 
viſe is only to be confidered as a creditor by covenant, life, 9 
they are to be ſold before a maſter to the beſt purchaſer, due nor 

the. money ariſing by the ſale is to be paid to the plaintiff give the 
ammiſtrator, to be applied by him in a courſe of admi- wife a pro- 
tion. ay gy 


death of 
the huſband 
'ſhe can come in only as a creditor by covenant. 


4 —_—_Y 
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[ +98 1+ JANE TAYLOR, an infant, by her prochein i 
po neg onrag wane; MATTY 
Ar the Mr, GERST executor, and Mr. JOHNSON & , 
Balen .  Feliduary legatees, of RICHARD FURNIVAL, 
TON Defendants. _ +... 


RICHARD FURNIY AL. the grand-father in 1% 
deviſed to Jane the plaintiff, and to Mrs. Jenner the dea 
dant, his grand-daughters g oo. apiece, proviſo, that if ih. : 
ther of them died before twenty-one, or marriage, her 
gacy ſhould ſurvive to the other, And this bil is broogh And 
be paid the intereſt of this  500/. from the death of the os i 
tator. The defendant by his anſwer inſiſts, that the lf 
is not payable but on a contingency, and that no intereſ WF 
due till the contingency happens; but the counſel for t 
plaintiff argued, that it was a general rule that where ale: 
was deviſed generally, with fuch a ſubſequent proviſo, th 
the principal veſts in the legatee immediately, ſubject a 
to the contingency, and ſhall. carry intereſt, and veſts 20 
lately if the contingency does not happen to defeat it ; and 
lands had been deviſed in this manner, with a proviſo, > 
if the deviſce died before twenty-one, or marriage, the land 
ſhould go over, the profits in the mean time would belong 
the devifee. Bat a bequeſt to a grand-daughter is a bequt 
to a child, and if a legacy to a daughter is made payabl: 
twenty-one, or marriage, it will bear intereſt in the 
time. 


3 k But the counſel for the defendants denied, that a grat 
© be on. Child was conlidered, or had the fame favour ſhewed it s 


Cat 26. at twenty-one or marriage, that they ſhould have interelt 
hs vowed, © and ſaid that they were only iatitled to a maintenance. 
A legacy A. 2 | 

pay able to „eine 4 A 
a ſom or daughter at 21, or marriage, cannot bear in ereſt, but the child is intitle 
maintenance, 1 Chen. Caſ. 26. 2 Fern. 625. 


Msaſter of the Rolls. 


ode deviſes A general legacy is to be paid immediately, therefore! 
ade hors oo. muſt be put out at intereſt for the benefit of the g 
it ſhe dies before 2 „ or marriage, the legacy ſhould go to B, this legacy „ 
mediately in 4 ſubje to the contingency, and will carry jatereſt. dauglt 
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oghter, ſubject to the contingency z and the maſter is to 
what is convenient to allow the father for the mainteriance 
his daughter, but the remainder of the intereſt is not 
dect to the contingency. 


+ It was reſolved by his Honour in this cauſe, that if mo-[ 99 
placed out at intereſt is called in by the executor without 3 


y cauſe, he ſhall pay intereſt for it. ae, rom 


| | calls in mo- 
y out at intereſt without cauſe, he ſhall pay intereſt for it, Xe. Fol. Rep. in Canc. 


7, 2 Chao, Caſ. at, 35» 152, 235 · 1 Fern. 196. 4 Vern. 744, 548. 


And that if a legacy is out on a ſecurity when the teſtator A legacy 


immediate intereſt from his death is due for it, and not — 4 


from a year after his deceaſe. | whes »he 


teſtator 


died, ſhall bear intereſt from his death, 


WILLY and POULTON. Calo 6 s 
IF adminiſtration is granted during the minority of * 
þ perſons, it ceaſes when one of them comes of age, and Admini. 
niniſtration ought to be granted to him. — 
minority 


of two, ceaſes when one comes of age, and adminiſtration is to be granted to him. 


Wedneſday, January 29, 1728-9. Caſe 66. 


| a In Court 
, LAD, in behalf of himſelf and others, the orphans 8 
and creditors of the city of London, Plaintiff. ls 
Mayor, Commonalty, and Citizens of London, Raymond, 
| Defendants. - Chief Juſt, 

of B. R. 

| aſt 
Mr. Lutwych for the Plaintiff, 1 

Rolls. 


Y the g and 6 of V. and M. ch. 10. a perpetual fund 
rovided for the benefit of the orphans, and the other 
lors of the city of London ; the preamble of which act 
„ that the city was conſiderably more indebted to the 
ans and othet - perſons than they were able to pay; 
refore the Parliament, to give them their aſſiſtance to 
the ſaid debts, enabled them to raiſe a perpetual fund for 
payment of -intereſt for the ſaid debts at four per cent. 


1 per 


[ #100 ] were to be appropriated to + theſe uſes; two ſhillings and ii 
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er annum, the legal intereſt being at that time fix per wy 

450 that all the principal and Far. due to Chrifimes ih 
ſhould be computed, and caſt into one ſum; and this ft 
was to be made up of ſeveral yearly ſums, which were to 
raiſed by virtue of this act; the clear annual ſum of 8000 
a year was charged on the lands and revenues of the dh 
2000l. per annum were to be raifed out of the perſonal 
tates of the citizens; GO. a year was reſerved on the le 
for twenty-one years of the convex lamps, and after the c 
termination of that leaſe, all the profits of the public ligh 


pence was to be paid on the binding of an apprentice, al 
five ſhillings on his admiſſion to his freedom; and foy 
pence per tun was to be paid on all wines imported into 
don, after the 24th of June, 1694; four-pence for meet 
of coal and culm fold by the chaldron, and after the 2 
of September fix-pence more per chaldron for fifty ye 
and for coals fold by the tun, fix-pence per tun, from th 
ſaid 2gth of September, for fifty years; and after the ft 
impoſitions of ſix- pence per thaldron and tun were det 
minted, all the revenues of the city are to ſtand charged m 
the further ſum of 6000/. a year. 


From the 24th of June 1694 to 1712, the annual fund 
every year deficient, but ſince that time it has been m 
than enough to pay the annual intereſt of 4/. per cent. 
the coal duty bringing in more than was imagined) ſo Hie e 
there remains now in the chamber of London about ted, 
And the only queſtion. is, whether this overplus ſhall go 6 
the city of Landon, or whether it ſhall be applied to t thi 
good the deficiencies of former years? and I am fſurpi ce! 
the city ſhonld make this a queſtion, conhdering they i 
ſpent the money of the orphans and their other crediWich - 
and could only pay them by way of compoſition ; or My as: 
they can An... that the fund is only anſwerable for ſo n 
of the 4/ per cent. as it will yield yearly, and that be e 
yields leſs, the orphans muſt bear the loſs; bat if eien 
that they are to have the benefit. The act recites this en of 
a compoſition, and eſtabliſhes a fund for the annual payne, an 
of 41. per cent. intereſt, and fo proportionably for a gan, a 
or leſſer ſain, and all the money tobe raiſed by virtue of Bl the 
act is to be appropriated to this uſe and no other; dooWitions 
the receipts and diſburſements are to be kept, and pren ate 
nalties are laid on the officers who ſhall divert or ail opri 
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s 
©. 


yy of the ſaid. furs. As the whole is to be appropriated, 
lat room is there for this queſtion, which is further cleared 
by the nature of the fund, great part whereof is caſual, 
me part indeed is certain, as the 8000. a year, Suppoſe 
e city revenues ſhould one year fall ſhort of paying this 
m. Gould not the arrears be made up in ſubſequent years, 
the revenues in the following years exceeded that ſum ; th 
ht as well ſay, our lands laſt year yielded but 4ooe/. this 
n 20000, and yet the deficiency of the laſt year ſhall not be 
ade-up : our caſe appears plain on the bare ſtating of it, the 
gives the orphans a power to aſſign their ſhares, which is 
ne in this manner. They aſfign all that is due and payable 
them, or that ſhall be due and payable to them, by virtue 
this att ; therefore ſince the whole and every clauſe of the 
t ſhews that the whole money was to be appropriated to 
s uſe, there can be no doubt but that the ſurpluſſes muſt 
applied to make good the former deficiencies. 


+ Mr. Witlic, b 4108) 


The only queſtion in this cauſe is, Whether there being 
ſeveral yeats great deficieficies in this fund, they ſhalt be 
ide good out of the furplaffes of ſueceeding years? and if 
> words were doubtful, the act ought t6 have ſuch a con- 
ion put upon it as would be juft and reaſonable, but 
te can be tro doubt even as ts the words, It muſt be ad- 
ted, that the city was greatly indebted when the act was 
de, that intereft at that time was more thau 47. per cent. 
t this act was greatly beneficial to the eity, and the only 
hee in lowering the intereſt was, that this being certain, 
d be as good as the commen intereſt of 6/. per cent. 
ich was uncertain, whereas if the intereſt was to ariſe 
ly as the futrd produced mere er lefs, it would be a very 
* compofition, but the words are plainly with us, and 
the clauſes of the act clearly ſhew, that if there was any 
ICehcy, it was to be made up by the firſt overplas. The 
In of the act was to give annuities of 4/. per cent. for 
5 and to create a perpetual fund for the payment of 
, how if the deficiencies are not to be made up, how 
the armulties be faid to be perpetual, in each clauſe which 
ations the particular furs of which this fund is to confiſt, 
Lire ſaic to be appropriated for ever to this purpoſe. 
PMopriated ſignifies to be put to that uſe, and no other, 

| I 2 7. — 
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The mean- ſo that" if there was a general ſurplus, though there wy 
ing of the enough to pay the whole intereſt every year, the city col 
— 2 apply it to no other uſes without an act of parliament : fy 
in an act of ſubſequent deficiencies might happen, and if every fun 
Parliament, appropriated, how can the ſurplus not be appropriated, thay 
TIT Pe 5 is but one inſtance where the city are at liberty to uſe any 
lar ifs this money, which plainly ſhews they cannot in any othez 
mentioned yet even there it was the intention of the act, that any de 
in the act, ficiency ſhould be made good. They have by S. 23, a pont 
_— to apply 2000/. a year out of this fund for ſeven years, ts 
wWouards the expences of the government of the city, but i 
clauſe goes on, and ſays, that if any deficiency ſhould hay 

the city is to repay the money, or ſo much thereof, as ſu 

be neceſſary to make good the faid deficiency, and all d 

revenues are made chargeable. Here the deſign of the t 

was, that there ſhould be no deficiency the firſt feven ye 

how then does it appear they intended there ſhould be x 
afterwards ? and by the ſeventeenth clauſe of the act they 

is impowered to receive ſuch orphans money as executa 

ſhould lodge with them, and with the money to pay off « 

phans, who are above the age of twenty-one years, what! 

due to them for principal and intereſt ; why ſhould the 

that were to be paid off be in a better condition than thei? 

that continued in? This act muſt be conſtrued as other pa 
liamentary funds are, that where a perpetual annuity 

granted, and a perpetual fund for the payment of it, 

[ F102 ] fund is to be conſidered as a + debtor, and the annuite g g. 
creditors, and the arrears are likewiſe to be looked upon 

creditors on the fund; and then there cannot properly be 

furplus, till thoſe arrears are paid. 


Mr. Mead. | | n _ 


By S. 11. of this act it appears that the debt of the ci 
extinguiſhed, and the corporation diſcharged, and the « 
penſation given to the creditors, is a perpetual annual intet 
of 44. per cent. the nature of this fund makes the caſe (iro 
er, the payments by ſ. 10. are to be made twice a year, 18 aſe 
Thomas and St. John the Baptiſt's day, which was in fi 
of the orphans, that they ſhould not ſtay till the four per 
was raiſed, but they are to have half yearly divided amt 
them what is raiſed. And by this act the city are made feier 
ceivers of ſeveral branches of this fund: now it woul 12 852 

7 very odd, if by their wilful neglect of not receiving f 0 
| 5 , 
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dent one year, and by their receiving more than enough 
another year, they ſhould be capable of making an advan- 
age of the ſurplus. And tho! it is provided, that the yearly 
rents and payments ſhall be applied for the payment of the 
aid annual ſum of 4/. or to ſo much thereof only as the 
id monies appointed to be raiſed ſhall yearly amount unto, 
> ſatisfy and pay. The meaning of this clauſe is only to 
revent the poſtponing of the payment of the annuity, or 
> much of it as the fund would annually raiſe, and not to 
revent the deficiencies of any one year being made good by 
he ſurpluſſes of another. 


— 


Mr. Attorney General for the defendants. 


The Mayor and Commonalty by this act are truſtees for 
he orphans, and are alſo truſtees for the city, and therefore 
any doubt aroſe on this act, it was proper for them to 
ubmit it to your lordſhip's judgment. The fingle queſtion 
, as to the overpluſſes fince 1712, Whether they ought to 

applied for the benefit of the city, or to make good the 
eficiencies of former years? and this will depend on the 
nning of this particular act, notwithſtanding what has 
n ſaid of parliamentary funds, and the word appropriate, 
nd ariſes on the ĩoth clauſe (all the rents, &c. ſhall for ever be 
pplied for the payment of the annual ſum of 41. per cent. Ce. 

to ſo much thereof only as the money ſhall yearly amount to, 

d ſatisfy and pay towards the intereſt, to the ad orphans 
nd creditors equally in proportion to their reſpective inter- 
$) the natural conſtruction of this clauſe is, that if the 
nd produced 4/. per cent. annually, it was to be paid; if it 
id not, no more was to be paid than it did produce, and if 
ls is not the conſtruction, to what purpoſe is the word 
ly? The Legiſlature might think this fund would generally 
dduce the 4/. per cent. annually, and that ſuch a conſtruc- 
pn as they contend for, might occaſion long and intricate 
counts, to divide a ſurplus at ſuch a diſtance f of time 4103 } 
dong ſo many perſons intereſted, and therefore penned this 
uſe to avoid that inconvenience. As to the clauſe which 
lpowers the city to take out 200c/. a year for the firſt ſe- 
n years, if our conſtruQion is right, their inference is not 
od; for the city by this clauſe is only to make good ſuch a 
lciency as ſhould be occaſioned by the taking out this mo- 
„ and if what they contend for had been the deſign of 
att, it would have been ſaid as expreſsly, that the city 
ould make good the deficiencies out of the ſurpluſſes, as it 


had 


1 1104 J + furpluſies muſt make good any deficiencies, they mult 
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had ſaid in the other caſe, that they ſhould make good tho 
that aroſe by their taking out the 2000. a year. 


Mr. Sms General. 


This queſtion depends on that clauſe mentioned by M. 
Attorney General, which appoints how the money ſhall be 
applied, and ſuppoſes there might be a deficiency ; by thy 
elauſe the money is to be applied for the payment of the 4 
per cent, but the act, fareſceing a deficiency from the uren, 
tainty of the fund, has provided, in caſe of that deficiency, 
by the ſubſequent words Or to ſo much, &c. and they are nd 
put in barely that the city might net poſtpano the payment 
till ſufficient was raiſed for the payment of 4/. per cent. fir 
then fuch wards would have been made ufe of; and if the 
act has made no proviſion after, by this clauſe they are onh 
to have 44. per cext. if the fund will raiſe it; if not, what 
will raife z and the direct contrary follows from that clauſz | 
whereby the city are impqwered to make uſe of 2000). a yea be 
From what the counſel for the plaintiff would infer, it .. 
reaſonable what they made ufe of in that manner ſhould b 
replaced to the fund, if in feveral clauſes the act ſuppoly 
deficiencies, and provides for them in one caſe, and does nd 
in another, does it follow that the act deſigned to provid 
far them in bath caſes ? or rather that it deſi gned to provi 
for them only in one? By this act the ſtock is transferal 
but the act might ſuppoſe it would be transferred as af 1 
Racks are by a transfer of the capital and growing dividena ' 
and not of the arrears alſo, as has been practiſed in ti 
transfer of orphan ſtock, and then in caſe the ſurpluſſes we 
to make good the deficiencies, what difficulties would the 
be to find the proprietors in thoſe ſeveral years; ſome of 
funds are temporary, as there might be a deficiency for ſu 
years, then a ſurplus, and then a deficiency, (as what mai 
a furplus now, will make a deficiency hereafter,) fince i 
act has not directed what ſhall be 8 with the ſurplus 
might deſign it to make good the deficiengies of ſubſequs 
years, for in this ſenſe there would not be any difficuly 
find out the creditors, wy the difficulties in looking d 
would be infuperable ; ſo that they have made but 0 
queſtion of what might be made two queſtions, and if 


ICIEN( 


d thi 


acy 
* a0 
Nt to 


main anten thoſe of the growing annuities, 
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Mr. Common Serjeant Lingard, 


The right of the proprietors ariſes only from the act, and 
her clauſes plainly point out what we cantend for; the 20004. 
year might be taken out whether there was a deficiency or 
t, and was not to be repaid unleſs a deficiency happened. 


9 ppoſe during thoſe ſeven years the fund was ſufficient, and 
his ihe next year 2 deficiency happened, no part of the 14000/. 
e de repaid. The ſeven years were to commence from 


ichgelmas 1693, and the ſix-pence duty on coals was to 
mmence from Michaelmas 1790, and this power of bor- 


A wing expiring when a freſh duty aroſe, looks as if the act 
em the city in view, and would eaſe them as to their parti- 
{eo lar revenues; and they have a right to the benefit of the 


plus occaſioned by this new duty, becauſe when it ceaſes 
7 are to be charged 6000/. a year further; and as the 
ounts are to be yearly audited, it looks as if the act pro- 
aus. Wed no further than for every year, and that every thing 
the end of that time was to be ſettled. 


Mr. Fazakerley. 


If the ſurpluſſes are to anſwer the deficiencies, in what 
nner are they to be applied f are the arrears, or the yearly 
ments, to be firſt cleared off? if the arrears grew great, 
| were firſt to be paid, they would be only paid, and no- 
bg would be left to ſatisfy the annual payments. Suppoſe 
re is a ſurplus, and no deficiency, muſt it lie dead for fear 
ture deficiencies? there is a clauſe to make good the 
ciency only that ſhall ariſe by the city taking from the 
d the 2000“. a year, and therefore the act having a de- 
acy allo in the clauſe in diſpute directly under conſidera- 
„and not making any proviſion for it, is a ſtrong induce- 
bt to think it deſigned to ſupply no other deficiency. 


Maſter of the Rolls, 


This is a very plain caſe, and the defendants rely-on one 
to ſubvert the ſcope of the whole act; the deſign of 


A vas to make the creditors ſome ſatisfaction but the 
1ift bad a regard to the city too, .as well as to the creditors, 
uit e 2 year is provided out of the city lands, the rent of 


©Onvex lights, and the ſubject in general is charged, by 
ty on. coals imported, to be paid by freemen, or not 3 


[ 105 ] 


* 
: 
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this debt affected the whole real and perſonal eſtate of tj, 
city, and for the honour and 2 on the government g 
it, the act gives the city the relief therein mentioned. Th 
act ſays, that For and towards raiſing a perpetual fund, &, 
and + then comes the eighth clauſe; the end of which] 
think very material, though it has not been taken notice 
after laying a duty on coals, it goes on ¶ All ſums of non 
part of the ſaid fund ſhall be paid into the receipt of the chamin 
and are hereby appropriated for the raiſing the ſaid funa, and; 
plied towards the diſcharge 'of the ſaid debt] and then com 
the clauſe the defendants rely on, which is a very necefl 


© clauſe, and fays, that though there is a deficiency, th 


' ſhall be a payment pro rata z the act had before ſaid that 


ſhould be appropriated, and the word only) tho' we co 
give no account of it, is not ſufficient to overturn the ten 
of the act, but it might be inſerted fob this reaſon, here 

particular branches of the city charged with a rent-chag 


and the word might be added to indemnify the city, and 


prevent their being accountable for, or their revenues hy 
thened with more than annuities of four per cent. otherwik 
cannot account for it; as to the twenty-third clauſe that 
lates to the 2000/. a year, I take it to be very plain tha 
ſurplus in any of thoſe years was to make good a deficie 
of the others, from the words ( during the whole ſeven es 
and this will determine the queſtion, for as the act pla 
expreſſes itſelf as to this caſe, it is a plain indication of 
intention of the Legiſlature that it ſhould be ſo in every oil 
it is the common caſe of a rent- charge on lands, if am 
hook happen the grantee may diſtrain for all the arrears 
ter years. 


: Lord Chief Juſtice. 


I am of the ſame opinion with the Maſter of the Rc 
and the whole tenor of the act leaves no room for doi 
Here is a perpetual proviſion made for a debt, a perpe 
fund appropriated, to be confidered, as the Maſter of 
Rolls ſays, as a rent-charge, where all the arrears are tt 
ſatisfied. The whole difficulty ariſes from the word 


which is not to control the reſt of the act, but I thiok 


be inſerted to a good intent, Here was an annual funde 
bliſhed, and an annual payment, and therefore this | 
might be added to prevent any doubt whether the arre 
any, or the annual payments, ſhould be firſt ſatisfied; 
reaſon and juſtice is very clear for the plaintiff, and th 
no danger of confuſion, becauſe the accounts are ann 
ſtated, and the arrears are always aſſigned with the cap 


De Term. S. Hill. 1728-9. 
Lord Chancellor. 


The plaintiff hath no reaſon to blame the defendants for 

ing this caſe before the Court, ſince, as truſtees, they 

ght to have the direction of it. The ſurplus that has, 

| may ariſe from this fund, would be a great eaſe to the 

„ towards the payment of the Goo. a year they are 

arged + with, when the duties on coals expire; and the { 42106 ] 
intiff ought to thank the city for their frugal manage- 

at of theſe revenues, whereby this overplus is occaſioned. 

| right ariſes from the act, the meaning of which, taken BY the $ 
ether is, that the city being greatly indebted and inſolvent, * 4 2 per- 
old debt is extinguiſhed, and a new debt created, of in- petual tund 
eſt of four per cent. annually for the old debt for ever; i5 <ſtablith- 
the payment of which OOO. per annum is charged on the 5 ENS of 
lands, and the others are new duties. All which annual 3 at 
ments, Sc. are appropriated to this, and no other uſe ; four per 


any deficiency, it mutt be ſubmitted to, and is to 7 — the 


de up by a ſurplus, if any ſhould happen hereafter. And aud other 

word only was neceſſarily inſerted, otherwiſe the firſt due creditors of 
ld be firſt paid, and ſo the fund of this year would have he city of 
n applied to the arrear of the year before ; to prevent 8 
ich, the intereſt is directed to be paid annually; and this to 1712, che 
a direct, plain, and eaſy conſtruQion of the act. Be it fund was 


erefore decreed, that the annual ſurpluſſes ariſing out of 2 


fund for the payment of four per cent. intereſt are to be time there 
plied to make good the deficiencies that have been in any bas been 
ecedent years, and the plaintiff and, &c. are to be paid 22 : 
proportion. | this ſurplus 
| | ſhall not 

to the city, but ſhall be applied to make good the deficiencies of the former years, 


MUNES verſus GOMECERA. Caſe 67. 
In _ 
d n 
Mr, Lutwych for the plaintiff. 3 
* Eodem die. 
+ ' WE are to ſhew cauſe to your Lordſhip why theſe writs — 
* W ſhould not be ſuperſeded. This is the firſt motion pg. Gk. 


r Was made of this kind, and I do not know that it has 70. 
en ever determined that a writ of error ſhould be ſuper- 
vec, leſt the defendant in the Exchequer Chamber loſe the 
elit of a releaſe of errors, or that if a releaſe ſhould be 
ded there, that Court could not try it. They ſay further, 
t the plaintiff agreed not to bring writs of error, but there 
was 


[ +107 ] + the plaintiff gave releaſes of error; but this is of n 
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was no cauſe in this Court, nor was this agreement made y 
order of this Court ; then indeed, if the plaintiff had brought 
theſe writs, an attachment would have iſſued againſt him f 
his contempt: but we ſwear we made no ſuch agreement 
and this Court will not take notice of extrajudicial agreement 
they might as well move to ſtop actions, on ſuppoſed agree 
ments not to bring them; no, the party muſt defend himſelf 
as welt as he can, or bring his action on the promiſe ; beſide 
the defendant proceeded ſo far on theſe writs, that he inſiſte 
on bail, and made them juſtify in open Court, which is ; 
ſubmiſſion to the writ of error. | 


Mr, illi. 


The counſel for the defendant have affigned two reaſon 
why theſe writs of error ſhould be ſuperſeded ; firſt, becauk 


weight: they allow it would not be of any, if the writs wer 
returnable into any other Court than the Exchequer Cham 
ber; but ſince the ſtatute gives them a power to examine the 
judgment, if a releaſe is pleaded, it is a neceſſary conſequence 
that they can try it, or at leaſt, your Lordſhip, on this mo- 
tion, will not determine whether they can or no. Secondly, 
becauſe the xliintif agreed not to bring writs of error, whicl 
indeed would have been a reaſanable cauſe, if the defendant 
had immediately applied to your Lordſhip, and the agreement 
had been uncontroverted ; but he inſiſted on bail in B. R 
which is an admittance of our having a right to bring thele 
writs, and he is now ſafe and ſure of his money at all events 


Mr. Strange. 


Two for the defendant ſwear, there was an agreement 
not to bring writs of error; and three on our fide 
ſwear there was no ſuch agreement: and a writ of error m 
be brought, notwithſtanding an agreement to the contra 
unleſs it is made a rule of Court, and a releaſe of errors ! 
widely different from an agreement not to bring error, and 


only to ſecure the party from any niceties; and they allo! gi 

this would not be a ſufficient foundation to move to ſuperle«q be 

theſe writs, if they were returnable into B. R. but that it mar 

becauſe they are returnable into the Exchequer Chamve! 5 
r. 


which cannot try a matter of fact; but that is not true: 3 
deed error iv fact does not lie there by the ſtatute, becauſe ti 


* 
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y may bring a writ of error in fact coram vobis in B. R. Frror infa 
Tape and Ullort's caſe, 1 Sid. 257, Caf. 1. a releaſe . 
rs was pleaded, and they went to trial on it; and there cheque- 

d otherwiſe be a failure of juſtice, but if we ſhonld al- Chamber, 
all they ſay, the defendant's proceedings on the bail 3 
e zuthenticated theſe writs. 2 "IN 


ram vobis in B. R. 


Lord Chancellor. 


There was no neceſſity to erect a new judicature for error 
att, for the reaſon given by Mr. Strange; but if a matter 
ff in the Exchequer Chamber is pleaded in bar to a writ 1; , ,elea 
error, and is put in iſſue, they can try it as a neceſſary in- is pleaded 


ment; and I remember one of the Barons told me that $ IP A 
ot deing pleaded in bar to a writ of error, the Exchequer 2 = 


amber reſolved to have tried it, if the parties bad not Exchequer 
je to an agreement. Let it be ſpoke to again on Friday Chamber, 


= ny 
5 +8ir BROOK BRIDGES verſus HALES & al. [ $4093 
ch Mr. Solicitor General for the plaintiff. 3 
15 MR. Brook Bridges, the grand-father of the plaintiff, on Lord Chan: 


marriage of his ſon Broot, ſettled lands in truſt to the - * 
of himſelf for life, remainder to his ſon Break for life, a 
th a power to truſtees to raiſe 3000. apiece for younger 

uren; and by another ſettlement, a term of five hun- 

d years is limited to truſtees for the ſame purpoſes, with 

eral remainders over, according to the uſual form of mar- 

ge ſettlements 3 with a remainder to the grand-father in fee. 

we Bridges the grand-father dies, and Brock Bridges the 

V afterwards Sir Brook Bridges, having two children, Sir 
Bridges the plaiptiff, now about twenty years of age, 

the defendant Margaret, now about ſixteen years old, 

We his will, inter al, in theſe words: 


Ire and bequeath to my daughter Margaret 20900). 

de paid her by my executor, at eighteen years of age, 
e and I deſire that my fon and daughter may g b. pars 
under the care and direction of Sir Thomas Hales, and 3. ſect. 12. 
ur. Hales, And then the will goes on, and all my debts, u. 6. 
ſemands, and funeral expences being firſt paid and ſatis- 

Kd, I give and bequeath the remaiader of my perſonal 

£1 © eſtate, 


L 
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© eſtate, viz. all my ſtock in the Bank, South Sea, Eaſt In 
and Million Bank | ſtock, and South Sea annuities, to 
« fon Brook Bridges, whom I nominate and appoint ſoly 
© ecutor of this my laſt will and teſtament.” 


And the firſt queſtion in this cauſe is, Whether Mary 
the daughter, is entitled to the 20000/. only, or to j 
If a father 3000. alſo, provided for her by the ſettlement ? and by 
deviſes to a fixed rules of this Court, if the father deviſes to his daugh 
daughter a à portion equal, or greater than a ſum ſhe is intitled 9 
e ſettlement out of his lands, this ſhall be taken as a ſatisfa% 
— chan for the portion, and ſhe ſhall only have her ele ion, an 
what ſhe is was ſo adjudged by Lord Harcourt, in the caſe of C 
intirted..o Copley ; there the daughter under the ſettlement of the gu 
2 by father was intitled to o. and under the ſettlement of | 
ſettlement, father to Boool. and her father alſo by will deviſed to 
2d Sh gol. without ſaying it was to go in ſatisfaction of they 
but the tion ſhe was intitled to by the ſettlement ; but the Coun 
daughter Creed, that the daughter might make her election, but i 
may have ſhe was entitled to only one 8000. And our caſe does! 
3 reſt fingly on the general rule of the Court, but the ſet 
ant. Caſ. v, ment alſo ſhews it to be the deſign of the parties, in wi 
there is a proviſo, that the ſaid portion ſhall not be raiſed 
[ +2109 ] the daughter is preferred on her marriage by + the father 
| his life-time, with an equal fortune; or if he gave heralt 
only as much was to be raiſed as would ſerve to make iti 
And tho? the was not married in his life-time, yet he k 
her 20000). by will, payable at marriage, or eighteen, fot 
the parties to the ſettlement deſigned ſhe ſhould not haret 
proviſion, if the father made her otherwiſe as good, and 

had this fettlement in view, | 
The next queſtion is as to the remainder, which the! 
1 give the fendant Margaret ſays, is reſtrained by the viz. and that! 
remainder ' plaintiff can take no more than is there mentioned, andi 
ld a the is intitled to a moiety of the reſidue by the ſtatut 
viz. all my diſtribution. But the viz. is only to enumerate the d 
ſtock in the parts of his perſonal eſtate, and not to exclude him from 
Bank, 2 reſt, or if the via. ſhould occaſion any, to remove all do 
ben the teſtator has made him ſole executor, whereby all tb 
make en- mainder will belong to him as ſuch, or if it be taken & 
_ecutor, the ſpecific legacy, why then the remainder muſt go to pf 


whole 72 200001. and nothing will be left to be diſtributed. 


belongs to | 
the fon, for the viz. is only to enumerate the chief parts of the perſonal eſtate, W 
to exclude him from any. 
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ind we think Sir Thomas Hales and Mr. Hales, by the I defire that 
ds of the will, are appointed guardians to the children, 43 — 2 
other wiſe they cannot be under their care and direction, — 3 
they are unwilling to act without the direction of the der the care 


and direc- 
| | tion of 4. 
Theſe words amount to the appointing 4, guardian. 


Mr. Rider. 


The caſe of Thomas and Kemiſb, 2 Vern. 348, is an autho- 8 255. 
in point, that the deviſe to the daughter ſhall be taken 28 - 
blaction of 3000/. portion charged on the lands. 


ks to the ſecond point a viz. may explain, but cannot re- 

in the words which went before, as an habendum in a 

2d muſt not deſtroy the premiſſes, becauſe it is only to ex- 

in or illuſtrate 3 indeed where the premiſſes are in general 

ds, the habendum may reſtrain, becauſe all are included 

the general words. In the caſe of Szukely and Butler, Hob. 

|. a grant was made of all his woods growing on the ma- 

rof Cc. wiz. of ſuch particular woods, the viz. was held 

d, becauſe it reſtrained the general words; beſides the 

ds, as the defendant would conſtrue them, would not be 
iſe, for then they would be as much as if he had faid, All 

remainder of my South Sea, Bank ſtock, oc. whereas 

had not before deviſed any of thoſe ſtocks, Cc. And if 
are to land in the room of the general word remainder, 

mit is a ſpecific legacy, and the debts and legacies are 

be paid firſt out of the other perſonal eſtate, 


+ Mr. Attorney General for the defendant Margaret. [ +110 } 


The firſt queſtion is, Whether this deviſe ſhall” be con- 
ied as a ſatisfaction ? though the general doctrine of the 
ut is againſt double portions, yet ours differs greatly from 
atutc e common cafes, the portions here are to ariſe from differ- 
he d funds, and are given by different perſons, one is to iſſue 
from of lands, the other out of perſonal eſtate, the one is 
doi ee by the grand-father, the other is given by the fa- 
11 the j tis unreaſonable to ſuppoſe the ſame perſon deſigned 
cen e a double portion, but not that the father deſigned to 
> pay Ul the fortune of his daughter ſettled on her by her 
father. And the proviſo is tied up to a daughter mar- 
un the life-time of the father. 
| . The 


te, dat 


8 


* 


| 3 articles, a term of two hundred years was agreed to be h 
: ce 


- death of che 
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The next queſtion relates to the remainder, which muſt 
cotiſined to the particulars mentioned, and the general wor 
are explained by the ſubſequent, and it is the proper office 
a vez. to explain and reſtrain,general words, it muſt:not 

- deed be repugnant to and deſtroy them, he does not lay 
the remainder, and ſo the daughter Margaret will be intitl 
to a moiety under the ſtatute, notwithſtanding the ſon 
made executor : and the teſtator's intention was, that 
debrs and funerals ſhould be paid out of his legacy. 


I be 200001. is to be paid to the daughter at elghte 
or marriage, and though intereſt generally is not to comme 
till the time of payment, yet where 4 portion is deviſed 
a child not otherwiſe provided for, ſhe is intitled to inten 
from the time of het father's death. - 


| OT Mr. Lutwych. 
I ſhall make but one obſervation on the firſt point, t 

the portion is not charged on the eſtate of the father, but 

the grand-father, for the father had only an eſtate for! 

and the remaindet in fee was limited to the grand-fatl 

but in Copley's caſe the inheritance was charged, but |} 

"one deviſes 200007. to his daughter, none of whofe el 

was charged with her portion, or liable to pay rhe ſame, 
therefore the devile cannot be ſuppoſed to be intended : 


ſatisfaction. | PEE | jons 
Were a child has no proviſton, though her portid * 
may payable at eighteen, or marriage, ſhe ſhall” have enter 


tenance in the mean time, becauſe it cannot be ſuppoſed 

father deſigned other wiſe. And I have known intereſt 

creed to be paid from the death of the teſtator for a ley 

to a younger ſon, payable at a future day, though he 
otherwiſe provided for. "4 e 
C4111] ͤ Mr. Solicitor General's Reply. 
l The general rule is, that no intereſt is due on a 14 
child un- payable at a future day; and even in caſe of an unprom nde 
ROS... child the intereſt is not given, but only a proviſion of fi 
at A Ie tenance, as was adjudged by the Houſe of Lords, the! 
day. it hall of Afay 1728, in the caſe of Glegg and Glegg. By mam 


renance* ed to truſtees in truſt, to raiſe 30000. for daughters port 


teſtator, 
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Fluch maintenance as ſhould be thought fit; and after, See art. 
ſettlement made in purſuance of theſe articles, a term Cf. 64 
wo hundred years was limited to truſtees, by ſale or 
rigage, or by the rents till fale, to raiſe portions for 
ghters; if but one, 30004, to be paid at twenty-one or 
rriage, if more than one, &c. and in truſt out of the 

bits and profits in the mean time, to raiſe ſuch yearly ſums 
maintenance as the truftees ſhould judge convenient, not 

ceeding the intereſt of the portions at five per cent. there 

s only one daughter, and the truſtees thought proper to 

ow her 150/. a year, which was the whole intereſt, for 

r maintenance. And the Maſter of the Rolls decreed her 

de paid fach maintenance, but the Houſe of Lords thought 

per to reduce it to 100/. a year, but here is no power 

Ived in truſtees, er 


As to the firſt point, the caſe of Copley and Copley was de- 

d after great debate: there the grand-father charged the 

te, which he fettled on the marriage of his ſon, with the 

ment of 50007. for daughters portions; and the father, 

the marriage of a fecond wife, charged other lands with 

payment of 800o/. to daughters; he had but one daughter, 

whom he afterwards deviſed Booo/. By the fecond fettle- 

bt he provided $9007. for daughters gensrally, without 

ing notice of the 5000!. and then he deviſed away his 

le to a ſtranger, chargeable with Boool, la that cafe the , 

jons moved from different anceſtors, and were payable at C. _d 
erent times; by the ſettlement; at twenty-one, or mar- V/ Fol. 
e by the win, at eighteen, or marriage; there the Rep. in 
phter was difinnerited, yet Lord Hurrpurt deereed, that . e 
irſt 80007. ſhould be taken as a ſatis faction for the 5000ʃ. 113 <a 
[the laſt 80007. for the firſt 8030). but gave the daughter 177, 288. 
TT PIO ente 298, 2 
855⁵ 25 5.439% 484. 2 Ventr. 343. Pyne's Cale. Nelſ. Zwo Rep. 412 38. 


Lord Chancellor. 


| 29 

te daughter, from the death of her father, till the le- 27s. $17. 

[8 payable, is intitled to maintenance. As to all the on ” 

Mader, the Court declares it belongs to the plaintiff Sir 1 

= Bridges, and that the will ſafficiently declares Sir Tho- 

| Hales and his fon guardians, and they being unwilling to 

bile with the eſtate, a receiver. muſt be appointed by the | Chan. Caf- 

ter, But I ſhall make no decree as to the firſt point, but 60, 249- 
undetermined + till the daughter comes of age, be- [ #112 ] 


cauſe 


cauſe here are ſeveral ſettlements, and it does not an 


Caſe 6g. 
At the 
Chancel- 
Jor's houſe. 


— - _ 4 — - — 


cellor. 
x Fodem die. 


and that .marble chimney-pieces and glaſſes were ornant 


take down; that brewing-veſlels were as proper Emig 
the brew-houſe, as kitchen furniture for a kitchen | tl 
watches would paſs either, as plate or Jewels, and that a 
headed cane was plate. | 


Lord Chan- 
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whether ſhe is intitled to any, or what fortune, by them, | 
whether the portions were only to be * in caſe dia 
. ſon and daughter. 


N. B. The Court afterwards allowed a maintenance 
Lady Goverley's daughters, till their portions became pay 


at twenty-one, or as which were charged on the 
eltate. WA 


r. Solicitor General for the plaintiff 


Mr. Allen made his will, and thereby deviſed, in | 
to the defendant his wife, all his furniture, jewels, line 
chariot, and coach and horſes, and all his plate. And d 
bill is brought againſt her by the heir of the teſtator, |} 
this will ſhe claims all the horſes on his eſtate at Barkade 
whereas the teſtator only meant the horſes uſed with d 
coach and chariot ;. and under furniture, ſhe would congy 
bend the marble flabs and chimney-pieces, which in Ld 
are conſidered as the furniture of the tenant, and ate f 
moveable by them, but things fixed to the freehold aten 
to be given to the deviſee in disfavour of the heir. She 
claims the wine, coals, and ſtacks of hay, and brewing | 
ſels, and pictures, glaſſes, prints, and books in her 
cloſet ;..and under jewels and plate, ſhe lays claim to 
watch, piſtols, and gold-headed cane; whereas theſe u. 
are not to be extended: beyond their common meaning, 


The 3 tor the defendant ec That the pick 
and prints being uſed as furniture, would paſs by that u 


every day taken down by tenants, and alſo upon execntiol 
and that if ſhe could not take down the marble chin 

ieces in the houſe in the country, which belonged to 
Fer, yet that ſhe might take down the marble chimm 
pieces and ſlabs in his houſe in town, which would other 
belong to his executors, and which they, as tenants, n 
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By the word furniture, the defendant is not intitled to 8 
e marble ſlabs, or chimney- pieces, or any thing fixed to nag may 
i freehold, in the houſe in the country, on the teſtator's tate dowa 
eſtate; and glaſſes in pannels are to be conſidered as 3 
of the freehold, but not if they are ſcrewed in; and . 
ere is a great difference between the heir and deviſee, or yet a devi- 
e executor and deviſee, and a landlord and tenant. Books fee of the 
hot furniture; and the watch and gold-headed cane will nne ein 
t paſs either as jewels or plate. prejudice 

| of the heir. 
ks will not paſs by a deviſe of furniture. A watch, or gold-headed cane, will not | 
by the words jewels or plate, in a will, Poſt. Caf. 117. 2 Vers. 512, 638, 50s. 
ind, part 7. ſeQ. 10. n. 8. 


Friday, January the 3 iſt. 
Caſe 70, 


MUNES and GOMECERA. In Court. 
| 8 
CELIOT. 


| Mr. Attorney General for the defendant. 


HE caſe in 1 Sid. 257, Caf. 1. is wrong reported, and I Sce ant. 
examined the record, and it is a writ of error brought = 54 
„R. of a judgment in C. B. 17 Ca. 2. and it is fo re- 
ed in 1 Keb. 904. | 


Lord Chancellor. 


tsa jeſt to ſay, ſince the ſtatute gives the Exchequer 
nder a power to examine the judgment on a writ of 
Ir, that they cannot try any plea in bar; they may direct 
Are fac, for the jury to appear before them, and try it 
ſelves ; however, on this motion, I ſhall not determine 
er they can or no. So let the order be diſcharged. | 


Monday, February the 3d. 


© COLMER verſus COLMER, & al. Caſe 71 
as ES AT | In Court. 
Mr. Attorney General for the plaintiff. 1 
n | cellor. 
WS. Colmer, the plaintiff, the widow of Mr. Minter, . ben 
$ mtitled to a third part of his perſonal eſtate, on a Cat — 

N of marriage with the defendant Thomas Colmer, arti- 


K ticles 


= 
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cles of agreement were entered into, whereby it was copy 
nanted and agreed, that 40000. part of her ſaid ſhare, ſhay 
be lodged in the hands of her truſtees in truſt, to Pay th 
intereſt thereof to the plaintiff for life, for her ſole 3 
[ +114 J ſeparate uſe, and ꝙ if ſhe died before her intended huſhay 
then to pay the principal to ſuch uſes, and to ſuch perſon 
as ſhe, by deed or will, ſhould direct and appoint ; and 
want of ſuch appointment, to the huſband; but if the u 
band died firſt, to pay the principal to her. And as to f 
Sooo. reſidue of the ſaid third part, the huſband, dun 
his life, was to have the ſole management thereof in trade 
but if he died before the plaintiff, leaving no iflue, or if 
iſſue died in her life-time,” his heirs, or executors, with 
twelve months after his death, were to pay the ſame to he 
or if he died firſt, leaving iflue, the 80007. was to be pi 
to truſtees in truſt, to pay the intereſt to the plaintiff for i 
and after her death, in truſt, to pay the principal to 1 
among the children, as ſhe ſhould appoint ; and for wan 
ſuch appointment, to pay it among them equally ; but iff 
died firſt, leaving iſſue, then to pay the principal, aftert 
huſband's death, to and among ſuch children as he fo 
appoint, and for want of ſuch appointment, to the child 
. equally; but if the plaintiff died firſt, leaving no if 
or if they died in the huſband's life-time, the 90 
was to be the huſband's. * The marriage was had, 
the plaintiff being diſſatisfied with theſe articles, 
' were prepared, and brought to her ready ingroſſel 
be ſigned by the defendant the huſband, ſhe pre 
upon him, after the N to execute other a 
dy which the 4000. which by the firſt articles 
to go over to the huſband, in cafe the wife died firſt vi 
any appointment, was limited to her children by her fo 
huſband, aànd the 8000. was alſo to go over to them, 
not to the huſband, in cafe the wite died without ifus 
the iſſue died in the huſband's Iife-time. And the hull 
alſo covenanted to ſettle 4000. out of his own eſtate in 
in caſe the wife furvived him, to pay the intereſt to be 
life, and after her deceaſe to pay the principal, as ſhe i 
appoint, and for wantiof ſuch appointment, to their chi 
but if he ſurvived, in truſt to pay the principal to hin 
to his appointment: and he alſo rovenanted, to leave if 
the diamonds and jewels which were in her uſe or vel 
ing the .coverture, and that if he [ſurvived her, ſhe 0 
diſpoſe by will, of all the plate ſhe had before m- 
and it was further covenanted, that nothing in thoſe \ 


7 
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ld extend to bar her of dower, or of any part of his per- 
lichte ſhe was intitled to by the cuſtom of the city of 
or by the ſtatute of diſtributions. For ſome time 
; agreed very well, but ſeveral quarrels arifing about her 
laren by her firſt huſband, whoſe portions the defendant 
defirous to get into his hands, he treated her with great 
wility and cruelty, denied her children and acquaintance 
nittance to her, gave the management of his family to a | 
man, encouraged the ſervants to inſult her, and at length | | 
drew himſelf privately, and of the ſudden from his 
ſe and family, unknown to his wife, and ſhe hearing he 
gone to Portſmouth, + followed him, where finding he was [ #115 ] 
e on board a veſſel, ſhe hired a hoy to carry her to the 
p, and when the huſband faw her coming, he perſuaded 
captain to cut his cables, and ſet fail, ſo that ſhe could 
come up to him, upon which ſhe returned to London, 
| in the mean time, the other defendants had entered her 
mi eng houſe, and denied her admittance, and had contrived 
have the ſervants the left in the houſe arreſted in ſham 
cr ions, upon which ſhe was forced to lie with a friend, they 
a poſſefion of every thing, even of her wearing apparel 
jewels, and of the plate that was her former huſband's, 
colour of a deed of truft, and letter of atrorney ex- 
to them by the huſband, who in order to deprive her 
d, ſubliſtence, made an aſſignment to them of all his debts, 
—_— nd perſonal eſtate whatſoever : and alfo, of all his 
ſled BY eftate, which is about 400“. a year in poſſeſſion, and 
fear in expectancy after his mother's death. Upon 
the plaintiff brought her bill againſt her huſband, and 
ad truſtees, for a diſcovery, and a maintenance out of 
ate ok her huſband, and that he might be compelled 
e ſecurity to ſettle the 8oool. and 40000. according to 
em, cles, and that the truſtees might reſtore the plate they 
ile ken away. It is proper in this caſe, my lord, to ſuc 
buſt or a maintenance, and not in the ſpiritual Court, be- 
ni there was no ſeparation of the wife from the huſband, 
(0 bs as reaſonable that the wife ſhould have a proviſion, 
he 0otthe huſband deſerts and forſakes her, as where through 
meltty, he forces her to forſake him and run away. And 
we ſeyexal precedents, where this Court has allowed the 
I maintenance, on the circumſtances of her caſe, as 
en verſus Oxenden, 2 Fern. 493. and Wilkams and Cal- 
Fern. 1 52. and the preſent is as ſtrong, or ſtronger 
ole caſes, the portion here is much greater, and it is 
r unreaſonable 


[ #116 ] 
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unreaſonable he ſhould go away with ſuch a fortune, and oy 
give the wife a maintenance, but the defendants ſay, ſhe hy 
4000!. ſeparate eſtate, but this is reduced to 24004. by a1 
from the fall of South Sea ſtock in the year 1720, whid 
does not bring in above a hundred and thirteen pounds; 
year, nor is this an adequate proviſion for ſo great a fortune, 
and was deſigned only in nature of pin-money,' whilſt they 
lived and cohabited together, and not as à -maintenance fy 
her, if they lived aſunder. We hope your Lordſhip wi 
likewiſe give ſome directions for ſecuring the 8000/. mf 
4000. which belong to her by the articles, on the conti 
gencies therein mentioned. 0 


Mr. Solicitor General. 


The chief end of this bill is for an allowance, during thy 
abſence of the huſband, who has no ground of compli 
againſt the wife; and yet, though he received ſo large ap: 
tion with her, he leaves her without any cauſe, without ay 
+ notice, without any proviſion, and goes to - Marylad 
Where there is a ſeparation for cruelty, or a legal divore 
the ſpiritual Court will compel the huſband to allow the wik 
alimoney; but here is no occaſion for a ſeparation or div 
and the huſband is not within the juriſdiction of the Cour 
chriſtian, nor ameſnable by any proceſs thereof, ſo that tl 
only relief the wife can have is in this Court; beſides be h 
aſſigned over all his real and perſonal eſtate to truſtees | 
that they have the whole legal intereſt in them, and he bl 
titled to the benefit of the truſt only, after the payments 
his debts, and no proceedings in any other Court can al 
his eſtate in their hands. A huſband is certainly obliged! 
maintain his wife, and we only apply to your Lordſbip! 
compel the truſtees to do that which the huſband hint 
ought to do, to afford her a proper and convenient mant 
nance : and our caſe is much ſtronger than either of thecal 
that have been mentioned in Mr. Vernon's reports, in 0 
den's caſe, the wife left the huſband for his cruelty an 
uſage, of which ſhe was not a proper and impartial ju 
but here the huſband leaves the wife, ſhe follows him, 4 
he makes the ſhip cut her cables to hinder her from {cel 
him, ſo that in our caſe the ſeparation is certainly the ad 
the huſband, and he deſerts her. In Oxenden's caſe 6009 
part of the wife's fortune was lodged in truſtees hands 
here the 8000). part of the plaintiff's fortune is in tl 


hands too, and the huſband by this contrivance, wh 
cugan 
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jeſigning it, has undoubtedly given this Court a juriſdiction. 
vat they ſay, they are not truſtees for us, ſo it was ſaid in 
Neenden's caſe, as to the GOOO“. the Booo). is blended with 
de reſt of the eſtate, the truſtees are ſeized to his uſe of this 
art, with the reſt of the eſtate, during his life, but after his 
eceaſe in truſt for us, the Court in thoſe caſes thought it 
aſonable.the wife ſhould have a maintenance out of what 
xd been once her own eſtate ; they ſay, the huſband has 
mitted us 507. which is a ſtrong evidence he thought us in- 
ted to ſomething, and as the wife brought him a plentiful 
tune, and he is in very good circumſtances, ſhe ought to 
we a handſome proviſion ; is 113/. a year ſufficient ? 
hey ſay 4cool. is a ſufficient maintenance; it appears 
om the articles, ſhe was not, during the cohabition, to 
jaintain herſelf with bread out of this money; all the family 
kpences were to be borne by the huſband, and they had no 
joughts at that time of their living aſunder, or allowing it, 
that time, to have been a reaſonable maintenance, it is 
otherwiſe, now part of it is loſt, and the intereſt reduced 
je per cent. As to the 8oool. and gooo!. we ſubmit to 
ur Lordſhip's judgment what directions to give, and. tho? 
ther of thoſe ſums are payable indeed during his life, yet 
Ice he has left us without any thoughts, as appears, of re- 
ling, and the whole eſtate is veſted in truſtees, we hope 


ate that was the plaintiff's before marriage, they ought to 

dre it, for by turning it into money, they make it im- 

Able for the huſband to perform his covenant ; the trul- - 

s own they ſold al they found in the houſe, and therefore 
may be a proper inquiry for the Maſter, 


Mr. Paunceford. 


Though this covenant is not to be performed immediately, 
s the huſband has ſecreted himſelf, and conveyed away 
eſtate, it is proper to pray of your lordſhip to have the 
Ds ſecured to her on the contingency of the articles. As 
the maintenance, feme coverts and infants are the objects 
the care of this Court; and your lordſhip has lately 
ght proper, in the caſe of Sir Brook Bridges and Hales, 
Wow an infant maintenance out of her fortune, though it 
not payable till eighteen, or marriage. | 


BADGER 


ur Lordſhip + will think it reaſonable to have ſo much ſe- [ 4117 } 
red in their hands for thoſe uſes, and if they ſold the Ant. Caſ. 


Poſtea Caſe 
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Rolls. . THE huſband, by articles Previous to his marriage, co. 
odem die. enants to purchaſe lands of 801. a year in truſt for 2a iſſue 
of that marriage, as tenants in tail Nr n er in 
933 
poſe, N nl dig: the the hildren with the ale 
the articles ; he dies, and the ofher children 
ſon, join in a petition to have the money paid to them, and 
a Fern, $51, ., in a purchaſe. and der was made accord 
428, not inveſted in a purchaſe, and an or _ N 4 
ingly; and the only queſtion was, at w * 17195 r 
One living ſhould be fettled ? and the Maſter of the Rolls thought at fit, 
e tar by the covenant the huſband was bound only to purchaſe 
2 lands of Sol. a year any where in England or Wales, but i. 
urchaſe terwards he was of opinion, that ſince this Court had decreed 
: =. an execution of the truſt, 4. er „ 
the parties it Was executed in a reaſona 5 e an "DM 1. 
inticled lived in Oxfordſhire, it was moH li tae 1 * 
2 ſigned to have * 3 an wet — . 2 hey 
decrezs to the petitioners to be paid after the rate o ou 
— 5 purchaſe, which was the uſual 3 8 at 8 5 
years pore, country, and that they ſhould be allowed 80/, a yea 
— of the father, though they inſiſted to be allonel 
the the death of the A 
— — lands the intereſt at five per cent. for the money which was dect 


ſold at in to be paid for the purchaſe, 
that coun- 


try, but not the intereſt of the purchaſe money, but only the 80l. a year, 


2 IF. a witneſs is examined in this Court, you may real 


3 without an order, any other depoſitions of the ſame perſa 
em die. 


Depofitions in the ſpiritual Court, or elſewhere, in any other _ 
of a witneſs that you make ule of them only to confront the evidence 


in another then giv es. 
cauſe, or 


Court, may be read againſt him, without order in this court, to ſhew the inconfiſtencedl 


evidence. , 


Tug 
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Tueſday, February the 4th. 
_ " COLMER verſus COLMER, & ar. Caſe 74. 


In Court. 


Mr. Lutwych for the defendant Thomas Culmer, the huſband, Lord Chan- 


cellor, 


> FT 


THIS is a new caſe, and of great conſequence, and the 
plaintiff prays more than the Court has ever yet granted, to 22 
have a ſeparate maintenance allowed her, becauſe of the ill 

and behaviour of the huſband, and of his voluntary 
and cauſeleſs deſertion of her; whereas the fact is, that he 
vent to Maryland on his own affairs, being a merchant that 
traded to and from thence; and before his going, he made 
a ſettlement, in truſt, for the payment of his debts, which 
mounted to above 20, oo. he having lived beyond his cir- 
cumſtances, at the rate of 1500. a year, and allowed his 
wife 4007. a year, beſides the intereſt of the 4000. and yet 
be run him greatly in debt; ſo that this is the caſe of a mer- 
cred chant going beyond ſeas to ſettle his affairs, who makes a 
proviſion for the payment of his debts in the mean time, and 
there is no foundation for this bill; beſides, he offered to 
ſettle her in a houfe at Hornſey, and to provide her with 
lodgings in town before he went off. The caſes in 2 Vern. 
we very different from this, and the want of thoſe circum- 
ſtances makes this a very new caſe : in the caſe of Lady Ox- 
eden, the huſband brought a bill to have the benefit of the 
vite's portion, and as, where the huſband files a bill to have 
the benefit of a truſt, which he could not have at law, the 
Court has always obliged him to make the wife a ſettlement, 
o they thought it much more reaſonable in the like caſe to 
compel him to allow her a maintenance; there the wife had 
(0 proviſion, was parted from the huſband for his cruelty, 
and he had a bill in Court to have the truſt decreed for him, 
but here the huſband has not exhibited a bill, and this matter 
of the juriſdiction of the ſpiritual Court, the plaintiff ought 
o ſue her huſband there for a reſtitution of conjugal rights; 
and as to what they object, that they could not ſerve him with 
the proceſs of that Court, ſure they might, as well as they 
tare ſerved him with + the proceſs of this Court; they had [ +119 ] 
m order, that ſervice of the other defendants his truſtees and 
ttornies, ſhould be good ſervice of him, and Maryland is 
hin ſome dioceſe, and thoſe who are there may be cited 
but ſuppoſe they could not, muſt this Court therefore make 
ecrees for them? they might as well ſay, we cannot arreſt 

a man 
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a man on an actien at law, becauſe he is gone abroad, or 2 
ſconds, therefore pray let us be relieved here; but the ſyir, 
tual Courts have a method ot * Ur party by putting i 
the proceſs on the doors of his pariſh church, and if he dg 
not appear, they ſeize his effects here, and this Court vil 
inforce the ſentence of the ſpiritual Courts by a ſequeſtration 
Lady Oxenden's is the firſt caſe of this nature; and in the 
caſe of Williams and Callow, the huſband too had brought; 
bill, which gave the Court a juriſdiftion 5 but there is ny 
precedent, where a woman after having made a bargain fe 
a particular part, for her ſeparate eſtate, ſued in this Coun 
for a further maintenance; can ſhe be ſaid to be in a ſtarring 
condition? I argue thus; on a ſuppoſition that they ha 
made out their cafe of cruel:y and ill uſage, but we hay 
proved that ſhe has no reaſon to complain, but has ben 
treated with great indulgence and good nature, and the gr 
tifying her in her expences was one of the chief reaſons which 
obliged him to go abroad, which appears by the ſecond art- 
cles, which the huſband entered into, purely out of his kind 
neſs to the wife, whereby he ſettles on her qooo!l. out of hy 
own eſtate, and further agrees, that they ſhould not bar he 
of dower, or of the ſhare of his perſonal eſtate ſhe was ini 
tled to by the cuſtom of the city of London, or by the ſt 
tute of diſtributions, as the firſt articles did; and is ſhet 
be relieved againſt the creditors on theſe articles, which xt 
partly voluntary, eſpecially when the creditors are not mat 
parties? nay, Juppoſing her left cauſeleſly, ſhall ſhe ſer al 
theſe deeds, made for the payment of his juſt debts, whe 
ſhe is already provided for? what they further pray as 
ſecurity, is contrary to the intent of both articles; for i 
the firſt, he binds himſelf to the performance in the penily 
of 24,000/. and in the ſecond by a covenant, and therelot 
ſhe muſt be content with theſe ſecurities, as was lately 4 
judged by your lordſhip in the cafe of Whitworth and Hald 
Ante Caſe and the covenant as to the diamonds and jewels, are the 1am 
63. in both caſes. 

Mr. Mead. 


— 44 No rule is more eſtabliſhed than that this Court will ad 


the ſecuri. better the ſecurities the parties themſelves have agreed 
ties, the accept of, and bills for that purpoſe have been always 6 
kan eee miſſed. She is intitled to the diamonds and jewels on ac 
have agreed tingency, by a covenant of the huſband, which is no! pech 
to accept of, lien, as your lordſhip adjudged in the caſe of M ituii 


and Hallet, even after the huſband's death, though there 


jene 
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wels +and diamonds, were in the wife's poſſeſſion too, as alſo [ +120 ] 
z the caſe of Cazalet, that creditors by covenant, or on a ge ante 
ontingency, could not come in under a commiſſion of Caſe 1 5. 
ankruptcy as creditors, till the covenant was broken, or Calc 51. 
he contingency happened: ſo the wife muſt rely on the ſe- 
urity in the articles, and this Court will be the leſs willing to 
terpoſe, as the ſecond articles are voluntary, fo that the 
ly queſtion in this caſe is, Whether the Court can decree 
proviſion to the wife out of the huſband's eſtate aſſigned to 
ruſtees for the payment of his debts. It was proper for the 
uſband to go to Maryland to ſettle his affairs, and it is likely 

e will return when he has done ſo, and he cannot be ſaid 
have voluntarily deſerted her, in order to diſtreſs her; 
nd as to cruelty they bave not made out a ſingle inſtance, but 
ave only made proof of ſome angry and indecent expreſ- 
ons. The evidence in Lady Oxenden's caſe would have 
en ſufficient in the ſpiritual Court for a ſeparation, and 
je huſband brought a bill to have the portion raiſed, and the 
ord Keeper ſaid, if a huſband brings a bill for the wife's 
rtion, the Court always obliges him to make her a ſettle- 
ent, or ſome proviſion out of it, and ſhall not the Court 
jen, when is ſees ſufficient evidence for a divorce a menſa 
thoro, take care that the wife have a ſeparate maintenance ? 
ere the portion was in truſtees hands, which the huſband 
buld not come at without the aſſiſtance of this Court, but 
the wife's fortune has been already received, and there 
eno articles, no truſt to be executed. And a bill never 
s brought, even in behalf of an infant improvidently 
arried, for a ſettlement or proviſion, if the huſband had 
t the portion into his poſſeſſion or power; and in the caſe 
Williams and Callow, the original bill was brought by the 
band, but they ſay here is a truſt, but it is fuch a truſt 
the huſband himſelf cannot vary, nor could he bring ſuch 
bil. And how can the Court ſay what is a reaſonable 
ntenance, where a man is in trade, and gone abroad to 
in his effects, and ſhe cannot be ſaid in this caſe to be in 
ſtarving condition; beſides the huſband had agreed to let 
houſe before he went to Maryland, and the truſtees of- 
ed her the keys, to take out what was her own, and they 
ar that they ha ve paid in ſatisfaction of the debts more 
Foot have yet received, which fhews the deeds are not 
udulent. 


Lord 


De Term. S. Hill. 1728-9, 
Lord Chancellor. 


This is a cafe proper not only for the ſpiritual Court 
er re alſo for a court of common hs. it is a breach of the mY 
wife is the huſband not to maintain his wife, and if articles of th 
2 of peace were exhibited by the wife againſt the huſband, and þ 
band's re. Entered into a recognizance, to not maintain her, would h 
cognizance à forfeiture of his recognizance, by which he binds hint 
{ 4121 ] bene & honeſte tractare her. If the plaintiff ſued in t 
to keep the ſpiritual Court, it muſt be for a reſtitution of conjugal d 
arg her. ties, and then for alimony. I will not enter into the que 

tion, who was in fault in this caſe ? the witneſſes ſay, th 
huſband allowed her 400/. a year, beſides her ſeparate mai 
tenance, and ſome marks indeed appear of his being a kin 
huſband, but they afterwards fell out, and it is plain he 
luntarily left her, and went away without her knowlech 
and that when the heard where he was gone, ſhe follonel 
him, and that he made the maſter cut the cables, that fy 
might not come into the ſhip, and on her return, ſhe n 
denied entrance into her own houſe, and the ſervants ſhelf 
there were arreſted in ſham actions to get them out of f 
houſe ; fo that ſhe was turned out to the wide world: and 
plainly appears by the deeds, that he deſigned to ſerve h 
ſo, and to prevent her from any maintenance out of f 
eſtate : what muſt the wife do in this caſe ? in Sir Oliuer bi 
If the wife lers caſe, 3 Keb. 187, Caf. 44. the wife ſued for alimoy 
ſues for ali- and the huſband pleaded, that the had a ſeparate maintenas 
mony, it is of 300. a year, and the plea was over-ruled ; and on 
_—_— motion in B. R. for a prohibition, it was denied by f 
3 Court; firſt, becauſe a Court of law could take no cog 
parate zance of it, becauſe it was a truſt; and ſecondly, beca 
mant though the wife had a ſeparate allowance, ſhe was intitle 
9 maintenance according to the circumſtances of the huſbail 

Jo that according to the opinion of the Court of Archt 
and of the King's Bench, the eſtate of the huſband is tot 
the meaſure of alimony. Not to maintain a wife, would! 
other countries be a ſufficient cauſe of divorce a vinculo x 
trimonii, the wife is to be maintained according to the pl 
of her huſband, and as the huſband here has veſted the pt 
perty of alt his eſtate in truſtees, the plaintiff has no rem 
but in this Court. Wherefore it appearing to the Court, 
here was a voluntary deſertion of the huſband, and that l 
deeds were fraudulent, and executed with a deſign to Va! h 


of all maintenance, and the defendants have not pou 
e 
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ebts, therefore it is to be referred to a Maſter, to fee what The huf- 


oper to be allowed for the paſt and future maintenance of _— 


de plaintiff, (regard being had to the portion ſhe brought, and caule- 
1 to the preſent circumſtances of the huſband, ) till he ſhall leſy deſerts 
un and cohabit ; but as to the other parts, the bill muſt his wife, 
ſmiſſed and goes to 
dif ors Maryland, a 
having firft 
ade a fraudulent aſſignment of all his real and perſonal eſtate in truſt, to pay his debts, 
Court decreed the wife x maintenance out of this eſtate, tho* by articles of intermar- 


ge, ſhe had the intereſt of 4oool. for pin-money. 2 Vern, 671, 386. 1 Chan. Cal. 
to, 2 Chan, Caf. 102. Welſ. Fol. Rep. in Canc. 73, 153. 


+ PENVIL verſus LUSCOMB, [ $122 } 
Caſe 75. 
Mr. Rider for the defendants. * 
Eodem die. 


AN equitable intereſt, or at leaſt ſuch a one as the eldeſt See ant. 
rother had in this cafe, will not intitle the fiſter to the equity Caf. 46. 
f redemption ; the rule of Poſſeſſio Fratris is part of two | 
ther rules, one of which is, that he that claims as heir, muſt 
ke himfelf heir to him that was laſt ſeized; and the other 
that he muſt be heir of the whole blood. It is not an 
dual poffeflion of the land that is ſufficient to make a Poſ- 

ſho Fratris, but an actual feizin of the fee ſimple, for if the 
other is tenant in tail male ſpecial, remainder in fee, and 
es without iſſue inheritable, there ſhall be no Poſſe ſſio Fra- 
is of the remainder, and ſuppoſing there may be Poſſeſſio 
ratris of a truſt, it muſt he of a truſt in fee, but a mort- 
gor is only tenant at will to the mortgagee. Suppoſe an 
ate is conveyed to one and his heirs, on condition that on 
ayment of the money at the end of the year. the feoffee 
hall reconvey; the mortgagor dies within the year, and his 
tle heir enters, he is only tenant at will, and if he dies betore 
bebe performance of the condition, the ſiſter of the whole 
che lood ſhall not have the benefit of the condition, but the 
5 0 ocker of the half blood; now the ſame perſon is intitled to 
ou Wieder the eſtate after forfeiture, who was intitled to perform 
10 de condition; for this is a performance of the condition in 
x g wity. The beſt rule, if any, to judge of the equity of re- 
he emption of a mortgage in fee, is to conſider it as a rever- 
remen; and the word reverſion is accordingly in ſeveral acts of 
"1 "F-liament uſed for an equity of redemption, but there is no 
hat Ofſeſſio Fratris of a reverſion; if there be any Poſſeſſio Fra- 

" of a mortgage in fee, it muſt be where the money is 

co he; then indeed the mortgagee is as much a truſtee for the 

de | moctgagor 
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| mortgagor and his heirs, as if the eſtate had been conveyed 
| do him on thole truſts; but by a perception of the prost 
| the mortgagor is only tenant at will. 


The equity Afterwards the Maſter of the Rolls decreed the equity d 
of redewp- redemption to the younger brother, becauſe the elder bro 


— in ther had never brought a bill to redeem. 

ſee belongs | 

to the brother of the half blood, the elder brother having never in his life-time brought 
bill to redeem. | | | 


[ 4123] + Friday, February the 7th. 
Caſe 76. 


2 MILNER verſus MILLS, & & contra. 


cellor. | | 
THE original bill was exhibited by the adminiftrator of 


Mr. Brown, againſt his heir at law, for an account of the 

perſonal eſtate of the inteſtate, which he had taken poſſeſſion 

of, and the heir filed a croſs bill againſt the adminiſtrator, 

to pay the purchaſe money for certain lands, which Mr, 

Brown had articled for the purchaſe of in his life-time, out 

of his perſonal eſtate, it being a ſettled rule in Chancery, that 

if a perſon contracts for the purchaſe of lands, they ſhall he 

Lands con- confidered as real eſtate, and deſcend to his heir, or he may 


| > 2 deviſe them by will, and his repreſentative ſhall pay the pur- 


heir or de- chaſe money out of aſſets. And the Lord Chancellor decreed 
viſee of the accordingly in this caſe. 


purchaſer, 
and the money muſt be paid by his repreſentative. Poſt Cafe 152. Nelſ. Fol. Rep. i 


Canc. 201, 343- 2 Fern. 213, 322, 1 Chan, Caf. 39, Swinb, part 7. ſect 10. 3. 
Nelſ. Svo. Rep. in Canc. 76, 1-6, | 


Caſe 77. 

In Court. ANON YMUS, 
Lord Chan- . | 
Bode die. IF the plaintiff replies to the defendant's anſwer, but is 
The defen- ver ſerves him with a ſubpoena to rejoin, he may rejoin gre 
dant, tho" tis, in order to prove his anſwer, though the plaintiff canudt 


he is not . * 5 
ferved with force him to rejoin without a ſubpœna. 


a ſubpoena, _ | 
may rejoin gratis. But by 2 Chan. Caf. 21, the anſwer ſhall be taken for true. Cu 
Canc. 153, 154, 161. ö 


Sal urday 


| 
' 
' 
. 
| 
| 
| 
| 
' 


OO ———> K — Vu — OO——— _ R —— 


—— — 
—— — 
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| Saturday, February the 15th. Caſe 78. 


CHAMBERS & ar, verſus HARVEST, WOODFORD, 
. al'. 


THE Reverend Mr. Hayes /Yodford deviſed his eſtate to 

ſees and their heirs, (whom he alſo made executors) to 

be ſold for payment of his debts; the truſtees refuſe to act, 

und the creditors bring in a bill for a ſale, and there were 

hree queſtions at the hearing. 

The firſt was, Whether the money ariſing by the ſale of dane paid 
he eſtate ſhould not be diſpoſed of in a courſe of admini- Pro cala, 
tration (the truſtees being alſo executors ?) but his Honour 2 . 12 11 
the Maſter of the Rolls decreed, the creditors ſhould be (+1 Wy 
paid ratably, as he had formerly done in the caſe of Degg adminiſtra- 
and Degg, which was confirmed on appeal by the Lord tion, where 


bancellor Macclesfield, eſpecially in this caſe, becauſe the — 1a 


or, ſtees had renounced, ſo that there could be no ſale with; truſtees to 

Mr. ut the aſſiſtance of the Court. ſell for pay- 

out . 000 ment of 
lebts, tho“ they are made executors too, eſpecially if they refuſe to add. Ant. Caſ. 

hat pecially if they 

* . Poſt. Caf. 181, Caf. 115, 3 H. 6. 3. VI. Fol. Rep. in Canc. 478, 195. 1 Fern. 


vi, 63. 2 Fern. 763, 61, 435, 106, 133, 405, 248. 1 Chan. Caf. 32, 248. 2 Chan. 
54. | 


ur. 
1 The ſecond was, whether the heir at law, who was bound In fuch caſc 
| ſeveral bonds with his father, by way of ſecurity, might che beir 
12 retain ? but it was adjudged that he could not, but only 8 
+1 Wome in for a ratable ſhare with the other creditors. muſt come 


in for a rat- 
ble hare with the other creditors. Poſt. Caf, 180. 2 N. bi. 2 Chan. Caf. 54. 


The third queſtion was, From what time the heir, who 

as in the receipt of the rents and profits of the eſtate ſhould And the 
ccount ? Whether from the time of the filing the bill, or heir muſt 
fly from the time of pronouncing the decree, as at law, count for 
om the time of the judgment ? but the Maſter of the Rolls 2 . 
ad, that at law they were ſure of judgment in two or three and profits 
rms, but here there might not be a decree in a conſiderable from the 

m and therefore decreed, he ſhould account from the 8 
me of filing the bill, according to the caſe of Montag 


f ing the bill. 

ue an 

rad, lately adjudged by the Lord Chancellor. 1 
1 | Ty | 1 Vern, 282. 


it NC 
gra. 
anne 


url 
Friday, 


Caſe 79. 
At the 
Chancel- 
Jor's houſe. 
Lord Chan- 
cellor. 


Ant. Caſ. 


$3+ S. C. 


If a bill iö 


brought for 


a teconvey- 


- ance of | 
lands grant» ſuch notes, the leaſt puniſhment they can ſuffer. is to py 
ed to quali- 


fy a perſon 
to be elect- 


ed, asbeing have been brought for a reconveyance of the eſtate, as being 


without a 


[ +125 J admitted it dy his + anſwer, yet the Court has ſaid, as the 


'S- * 
tion, tho” 
the defen- 


dant admits brought on theſe notes, the defendants could not hart 
it by bis an- 


ſwer, the 


, 
Court will 
not relieve. 


+ .. This bill is in nature of a defence to the original bill a 
-- information, and it is proper for your lordſhip at the bearing 
of that information to be acquainted with all the circut 
ſtances relating to theſe notes: and our caſe is very diffcre 


your lordſhip then confider on what conſideration they v 


effect as at the firſt hearing. What the plaintiffs principih 


aon corrupt agree ments, they would have this Court dec 
the payment of notes, which cannot be ſued at law, ( becaut 


De Term. S. Hill. 1 728-9: 
Friday, February 21. 
PLEAS- AND DEMURRERS. | 
WILDBORE & al, verſus PARKER & ar. 


I | a | 
THE defendants, the relators in the information, m 
conſenting to be examined in that cauſe, for the preſey 
plaintiffs, the demurrers, came on again to be argued ; ay 
the Attorney General, for the defendants, ſpoke to the {ane 


obje& is, that the defendants have brought an informatin 
for the payment of theſe notes, but how can the plainth 
avail themſelves of that in this ſuit ? they may make a prope 
defence to it by their anſwer, and prove it by others, ſu 
they themſelves charge that theſe notes were given at a 

meeting, and we ſubmit to your lordſhip, if we ſhould di 
cover the conſideration, and it ſhoul appear to be what the 
alledge, whether that would profit them; if they will pie 


them : where lands have been conveyed, to qualify the 
grantees to be elected Members of Parliament, and bik 


granted without any conſideration, though the defendant hs 


eſtate was veſted by law, they would give the plaintiffs no 
ſiſtance, but diſmiſs their bill; and if an action had ben 


brought a bill for a diſcovery of the confideration and relic 
no more than in the caſe of an uſurious contract. 


Mr. Solicitor General for the plaintiff. 


from what has been {aid of notes given, or conveyances n 


they are not made payabie to any certain perſon) and {hallak 


given? ſince they have brought an information, it is props 
to conſider whether their demand is juſt, | and the 2 
; | | endants 
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.ndants are to be looked upon as plaintiffs in the informa- 
jon, thong it is filed in the name of the Attorney Gene- 

. ſuppoſe then they had brought a bill for payment of 
fe notes, and we a croſs bill for a diſcovery of the conſide- 
tion, could they have demurred ? could they have ſaid, 
o, we will not tell; the Court ſhall decree blindfold for us 
never was allowed a party to protect himſelf in this man- 
er. The Court indeed will ſtand neuter, where a bill 
rays tO be relieved againſt a corrupt agreement; but where 
end of the bill is for a ſpecifick execution of it, it will cer- 
any firſt examine into it, and they cannot mention the 
ne of a bill for an execution of a contract, and of a croſs 
n for a diſcovery, that a demurrer to the diſcovery has 
| allowed; for that is to fay, the Court muſt decree If « Mem 
hat, if they were acquainted with the whole truth, they ber of Par- 
ould not; no, your lordſhip muſt be let into the whole af- liament 
ir. If a Member of Parliament brings his action againſt ang“ a 

3 action, and 

ther, and the defendant files his bill for relief, the other the defen- 
all not be allowed his privilege. But they ſay ſeveral were dant files 
reſent; what then; if we ſhould examine them; they a Þill, be 
ould demur too, as the relators do now, ſhall we ſwear DR... 
paſt ourſelves, ſhall we ſubject ourſelves to penalties. lege. 1 Vers. 


329+ 
Lord Chancellor. 


THE demurrers muſt be allowed, as to the firſt point, 

it over. ruled as to the reſt, and the ſheriff is not obliged 

diſcover. Bribery and corruption are certainly puniſhable 

the common and ſtatute law, and the Houſe of Commons 

de undoubtedly a power of judging of elections, and the 

cidents thereof, but that is not the preſent queſtion. 

Notes are given for which there is no remedy at law, and 1126 

be — file an information in the name of the Attor- — 1 

General for the payment of them, muſt this Court ſu , 

le the conſideration expreſſed to be good, without 2 
dit? Suppoſe a fraudulent note is obtained, which yet ap- notes given 

ars fair on the face of it, though fraud is puniſhable r 

et if the party comes here to have it executed, or puts the defen- 

in ſuit at law on a bill for a diſcovery, he muſt anſwer, dants file a 

ph it may ſubject him to a penalty: ſo if the defendants crete bil! 
not diſcover, they ſhall have no benefit by the inſorma- pedo 

in, if that was out of the caſe, I ſhould be of another a diſcovery 

mon. And tho? others were preſent, if they were par- ef the con- 


FEET TDI. 


they too may refuſe to ſwear, becauſe a diſcovery would 1 
dect them to puniſhment. 0 they cannot 


| 5 de mur, tho 
the diſco very may ſubject them to a penalty. 
onday, 


1427 


Lev. 235, 6. Houſe of Lords, Monday March 11, 1727, that this codi 


— . Boney . ̃ ñü—ü—— ' — — —- . —E— x 7ð ꝛ 3l•Z!kxn! 22 ——— 


hf that executor, would have been a bar to him, but ſurely it vil 


proved, can ; g | Ly | 
be only litigsted in the ſpiritual Court. 6 Co. 23. Suppl. to Weng, 270, 231. ah 


TAI 
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Monday, February the 24th. 
ATTORNEY GENERAL verſus WYNNE & un, 


Caſe 80. 


At the | & HUNPHRYS. 
. WYNNE et ux', verſus HUMPHRYS. 
4 Chan- ; AXE] A | 
* Mr. Solicitor General for the defendant Humphry:. 


\ 


IHE information is brought at the relation of Mr. Jufiy 

Price and others, the truſtees of a charity, given by the wi 

of Mrs. Strangewaies, againſt Watkins William Winn, 2 

Mary his wife, ſiſter and executrix of the will of the teſt 

trix, and againſt Humphrys her late ſteward. And as to þ 

much of the information, as ſeeks to bring the defendm 

 Humphrys to account for, or pay over any of the perſon 
e.tate of the faid Mrs. Strangewates in his hands, he demi 

becauſe by the ſtanding rules of the Court he is liable oj 

to account to the executrix. The-executrix likewiſe hy 

brought her bill againſt Humphrys for an account, to whit 

he pleads a codicil of the ſaid Mrs. Strangetvaies, wherd 

the expreſly orders, that he ſhould not be accountable to N 

executrix for any of her affairs, and diſcharges him from 

accounts of her concerns. And we conceive our demum 

ought to be allowed, otherwiſe every legatee might bring 

bill againſt the debtor of his teſtator, whereas a payment 

him would not be good, nor could he give the debtorad 

charge. And this information is brought againſt the exeq 

trix too, charging colluſion, with a deſign to elude the co 

.cil, whereby it is expreſly ordered that he ſhould not be 

countable to the executrix. And our plea alſo is good, 

this codicil has been proved by the executrix, though 1 

+ ſhe charges it to be obtained unduly, and by unfair ti 

I 2 geſtions, when the teſtatrix was in extremis; but it appt 

Ab. agg, x from the caſe. of Xerrick verſus Branſby, decreed in! 


728 207+ having been proved, muit be taken for good, and cannot! 
293. The litigated but in the ſpiritual Court. 1 will not enter into 
validity of queſtion, whether if a juſt crediior had brought this bill 


— o information, a releaſe, or what would have been a har t0 


has been this caſe of a legatee. 


8, 76. 1 Chan. Caf. 80. Cre. Ca, 396. 1 Buljt. 199, pl. 459. 


; "pt 


— - 
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Mr. Attorney General for the plaintiffs. 


[ ſhall firſt conſider the demurrer. I allow a legatee or 
reditor cannot bring a bill for an account againſt a debtor 
r accomptant of the teſtator, becauſe, as has been ſaid, 

hen every legatee or creditor might bring ſuch a bill, but we 
ave made the repreſentative likewiſe a party to our infor- 
nation, and charged her to be in colluſion with the other 
efendant, ſo that an account taken in this cauſe would be 
nal and concluſive againſt Mr. Humphrys ; the teſtatrix has 

dered the reſidue of her money, and her rents in arrear, 
be laid out in a purchaſe of lands, for the charitable uſes 
| her will; Mr, Humphrys ſays the executrix has proved the 
dicil, we charge that it was obtained in extremis, and that 
e executrix's proving of it is an evidence of colluſion, for 
this codicil the will would be intirely fruſtrated, for not 
ly the arrears are thereby diſcharged, but alſo ſeveral ſums 
money which were in his hands; taking this then for a 
llufon in an executrix, to prove a codicil which amounts 
a general releaſe, the next queſtion is, Whether a creditor 

a legatee might not bring ſuch a bill ? certainly. a creditor 
ht, and why not a legatee, who has as certain a right; 
d tho” an executor mult aſſent to a legacy, yet this Court 
| enforce him to conſent, the relators are refiduary lega- 
s, in truſt for charitable uſes, and cherefore are certainly 

led to an anſwer. 
As to the plea, it is certainly improper for us to bring a 
for an account contrary to a codicil we have proved, but 
n the queſtion is, how far this plea ſhall operate as a re- 
le? it is pleaded to ſo much of the bill as ſeeks to impeach, 
let alide the codicil, or to bring him to an account, he 
employed many - years as her ſteward, and ſhe intended 
is codicil, only to releaſe him from any account as ſuch, 
nliſts it will intitle him to notes of hand for money paid 
der uſe, ſo that the plea would in effect cover her whole 

onal eſtate, and the executrix may call him to an account, 
withſtanding the codicil, becauſe it does not appear till 
account is taken, whether there will be enough to an- | 
+ debts, therefore he ought to anſwer, and ſubmit to [ 4123 ] 
judgment * the Court on the whole, how far the codi- | 
wall extend, „ 


* 


L 7 7 25 Lord 
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Lord Chancellor. 10525 


One legatee brings a bill againſt another, (for Hum 
by this codicil is a legatee), and the executrix, charging : 

colluſion, which ought not to be ſaid in this caſe, becaf 
A creditor the executrix alſo has brought a bill, and the defendants pes 
or legatee to it, coming on to be argued at the fame time, I can nor 
may bring a take notice of it, beſides the demurrer doth. not go to the 
15 whole bill, but by his anſwer he expreſly denies all colluficn, 
debtor, if and if this codicil is not fairly proved, they may conteſt 
he makes in the proper eccleſiaſtical court, but I muſt ſuppoſe it good; 


the _ therefore the demurrer muſt be allowed. But as to the 


and charges there may be a queſtion how far the-codicit ſhall extend, af U 

colluſion. therefore let the plea ſtand for an anſwer, with liberty to e 

I — cept, as to any matter ſubſequent, to the. making the codicil; dot ( 

ed i, andthe benefit be fayed to the hearing: he 

Canc. 303 · | a5 p | | id 0 

Wedneſday, February the 26th. 

_ xe SCATTERGOOD: verſus HARKISON, Th 

A | DE 4 5. 10% . 7 

Chancel- The Attorney General for the plaintifſ. hte 
lor's houſe. -- 


ele MR. Seattergood who lived at AMaderas, at divers iner 0 
conſigned ſeveral goods and effects to his brother - in· la M due 
Trenchfield in London, afterwards on his coming over ili 
England; he ſickened and died at Portfmauth, having fan 
made his will, and Mr. Trenchfe/d and Mr. Fenwick: ext 
ors; Trenchfſeld only proved the will, and poſſeſſed the i neg 
fects, he died, and left Mr. Raworth' his executor, 
made his will, and appointed the defendant Harryor pet 
executor, againſt whom, as: the repreſentative of M mot 
— — the plaintiff brought this bill for an account every 
the aſſets of Mr. Scattergood, and:an.account: being decm 

the Maſter has reported /fpecially, that the defendant cl 
an allowance of commiſſion money, but ve inſiſt that hes! 
inzitled to any allowance, Mr. Trenehſieid was nearly reit 
to the teſtator, there was no particular contract with hin 
factor, and in his accounts he bas charged nothing for i eteru 
age, but may be ſuppoſed to have dons it out of kindnel office 
the teſtator, and for ſake of thoſe large ſums. of mon 
had in his hands, for which he paid no intereſt, at leaſt "*Wſccour; 


not intitled to any allowance ſince the teſtator's death, on to 
executor, and having 100/. legacy given him, and he N he gi 
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ve refuſed to act, and your lordſhip adjudged ſo the ſixth 

day of laſt December, + in the cafe of Sutton verſus Nightingale, | +129 ] 
+ then he did not tranſact as factor, but as executor, who 

intitle to nothing for his care and trouble, but muſt be. 

ow ech all his neceflary. expences, and in that caſe Mr. Neg/t- 

oh had no legaey given him. 


Mr. Trenchfield, prime facie is certainly intitled:to faQtor- One Who 
u but if you can-ſhew ary thing whereby it neceſſarily in ay 
zpears he was not te have any, that will deftroy- the other facie — 
teſumption-; vou ſay, he has not charged it in his accounts, tled to 

tas they were not cloſed, he might have charged it at the 8 
wt of them, unleſs, you. had ſhewn that in his accounts with can male 
thers, he charged factorage immediately, and not. at the'thecontrary: 


pd of the account. appears 
Mr. Lutwyche for the defendant. 


They ſay we otght not to have any commiſſion, becauſe 

, Trenchfeld was a near relation to Mr. Scatter good, was 
ade executor, and has a legacy left him, but the legacy is 
aid to be given Him for Hi trouble as executor, which is 
ry obſervable; for that would have excluded him from a 
due of the perſonal eſtate, but he would be intitied to 
8 legacy, though he bad'refuſed' to act as executor; and 
Nad executor is not to be'allowed' for His ordinary care and 
ns, pet he is not obliged to go into the trade, and to act, 
negotiate for the teſtator in this extraordinary manner; 
they ſay we are to be allowed our expences, we conceive 
proper to ſettle them by this general allowance of commiſ- 
money, becauſe it is hard for us to produce a voucher 
Very particular ſum we expended, and we allowed inte- 
bor the feveral fams of money in our hands. 
. 
What he did as factor he ought to be allowed for, ſince he 
car” as well as before, for by taking upon him 
office, he is not obliged to act as factor; and if he had 
ployed er, he would have been allowed factorage in 
«counts: fuppoſe an attorney is made executor, if he has 
mon to carry on law-ſuits on the account of his teſtator, 

be give up bis fees. | 

| L 2 Lord 


- 
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F; 


I cannot now go out of the report, which ſays he acled 
only as executor, and his receipts and payments in the report 
are ſet out as executor. - Suppoſe the caſo to be, (as nothing 
+130 ] + appears to me to the contrary) that Mr. Scattergood brought 
n execut- theſe effects home with him, and the executor diſpoſed of 
2 1 them, ſure he ſhalt be allowed only his charges and expence, 
ance for his but if any thing appeared to be conſigned to Mr. Trenchju 
_ . careand by the teſtator in his hfe-time, though it came to his hand 
| 2— ut after his death, (ſince he acted before as factor) he ſhoult 
— be allowed commiſſion for it. Therefore I decree factong 
a factor in and commiſſion to the defendant, for all the money and 
3 goods which came to Mr. Trenchfield's hands in the life-time 
cipal, tho? of the teſtator, but he is to have no commiſlion for what he 
they come did as executor. Anden | Wh 
to his hands 25 
after his dea:h, and he is made his executor, he ſhall be allowed commiſſion money. 
1 Vern. 316, Neff. Fol. Rep, in Canc. 364. $5 8 21 


Caſe $2. .. ,DUNSCOMB verſus DUNSCOMB. - 
At the | | 
Rolls. MR. Dunſcomb by his will and codicil, devifed certii 

** die 1ands to . ue 2 life, remainder to the plaintiff hi 
| daughter and her heirs, but directed, that if his ſon paid 
to his daughter $00. , after his wife's death, to be laid out i 

lands, then the lands he had deviſed to her after her mother 

death, ſhould go to him and his heirs. And the bill 
brought to compel the defendant the fon to pay this 50 

within a reafonable time, or be forecloſed. 


And the counſel for the defendant infiſted, that on eve 
One deviſes bill of forecloſure, the Court decrees an account to be tate 
lands to his Of what is due of one fide for principal, intereſt, and coli 
daughter, and of the rents and profits of the other, which are firl 
3 applied to pay off the intereſt, and then to fink the pri 
her mo. Cipal, and the defendant to be forecloſed, if he does not pt 
ther'sdeath, what is reported due within ſuch a time after the Maſters" 
N port: and that the ſame decree ought to be made hete, 
. > cept till the account was taken, they could not tell whether it 
her zool. Worth their while to redeem or not. » 
— death, to be inveſted in lands, that the lands deviſed to her ſhould go to f 
this hall be conſidered on the ſame foot with every other mortgage-, | | 


* 
uh : 
— bas 
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On the other {fide it was argued for the plaintiff, that the 

-ayment of the 500. was a condition precedent, and that | 
the defendant had no title to an account of the rents and 
profits from the mother's death, nor was he to pay intereſt 

fr the 5ool, and that money by the will was to be inveſted 

in a purchaſe of lands, whereby it appears the teſtator did 


not deſign the rents and profits ſhould go to ſinł the principal. 
, Maſter of the Rolls. 


The defendant muſt pay intereſt for the gool. and is in- 
titled to an account of the rents and profits; it is the caſe of ,,, 226, 
every mortgagee, and here may be a forecloſure, for the de- 33, 190. 


ſendant has not his life-time to pay the money in, but only a 2. 366- 


ern, 7, 


reaſonable time after the mother's death. : 5. 1 
| f 725 
_ , + Monday, March the 3d. [+131 ] 
| Caſe 8 30 


Charles Selby Amber}, Eſq; Adminiſtrator of Dame Marga- At the 
ret Strode, his late wife, who was the widow of Sir George . wan 


Strede, deceaſed, plaintiff. Lord Chan- 
ria nem Robinſon Litton, Eſq. deviſee of the will of Litton <*lor- 
| 18 Litton, Eſq. deceaſed, who was the only fon and heir of 
pa the ſaid Sir George Strade deceaſed ; George Darnelly, a 
ut 0888 remainder man, under the will of the ſaid Sir George 
ther e Strode, deceaſed 3 Francis Maſcal, and James Bedingfield, 
mortgagees of the eſtate in queſtion, defendants. 


Mr. Solicitor General for. the plaintiff. 


cv SIR: George Strode being ſeized in fee of the manor of 
take Wcbingham, and divers lands and hereditaments in the county 
it Suſſex, of the yearly value of 500/. and upwards, part 
hereof was ſubject to two ſeveral mortgages made by him to 
Frances Brogh, each for a term of one thouſand years, for ſecur- 
lg the principal ſum of 1100/. and intereſt, and other part 
hereof was ſubject to another mortgage made by him to Mary 
ard, for another term of one thang years, for ſecuring 
le principal ſum of 5ool. and intereſt; and the ſaid Sir George 
King alſo ſeized of other eſtates in the counties of Morcgſter 
ud Glouceſter, and-Hereford, ſubject to other mortgages, did 
Jy his laſt will and teſtament, dated che 21ſt day of May 
197z © deviſe all his manors, meſſuages, lands, UE, 
; & « 


— 


1 
' 
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and hereditaments, to his only fon Lifton Litton, and the 
. © theirs male of his body, remainder to his godſon Strode B.. 
* dingfield for life, remainder to his firſt and other ſons in 
© tail male, upon condition that the ſaid Strode Bedingful 
and his iſſue male ſhould change his name of Hedi 
© to Strodle, and take the arms of the Stroder: and in caſe 
© the faid 8trode * ſhould refuſe or negledt to change 
© his ſurname from Heding field to Strode, then the teſtator' 
_ [ 4132 ]“ will was, + that the ſaid deviſe ſhould be void, and in ſuch 
© caſe, he gave the ſame to his godſon George Darneliy for 
© life, remainder to his firſt and other fons in tail male, he 
© and they changing their furnames in the fame -manner « 
© Strede Bedingfield was to do; and in caſe tre and his iſſue 
© fhorild refufe, then the deviſe to him and them was to be 
void; and in ſuch cafe, the teſtator deyiſed the ſame to hi 
© own right heirs,” . 


The teſtator, Sir George Strode, ſoon after died, and hi 


ch 

ſon Litton Litton became ſeized of the mortgaged premiſes Wi « { 
in Suſſex, as tenant in tall, ſubject to the ſaid mortgages, nl WW * h 
ſeized of the reverſion in fee as the only ſon and heir of hr ir 
George Strode his father, ſubject to the ſeveral intermedia WF ck 
remainders before mentioned. Litton Litton was alſo cir of 
of a great eſtate in fee ſimple in poſſeſſion, in the counties d Zi 
Hertford, Bedford, and London, deviſed to him by the vill nc 
Sir William Litton, of the value of about 3o00/. per anni da 


and by his will dated the 16th of April a91c, gave to hi 

mother Dame Margaret Strode a legacy of 20000. and 

ter giving ſeveral pecuniary legacies to other perſons, th 

What par. will goes ony © And my further will and meaning is, and} 
ſed by theſe do hereby direct, order, and appoint, that my executri 
words in + hereafter named, ſhall within ſix months after my deces 

the wil. pay off and diſcharge all mortgages, and incumbrand 
laid, and charged upen my eſtate in S#fſex, and heretol 

charged by my honoured father Sir George Strotle knight 

© deceaſed, to wit, one mortgage of -14 001. lent by Mi 

© Francis Brook, and one other mortgage of Soel. lent | 

Mrs. Sehard to my faid father; and my will and meant 

is, and I do hereby direct and appoint,” that the ſaid fert 

* mortgag: teafes ſhall be kept on foot, and upon paym 

of the ſaid ſeveral ſums of money due upon the ſaid mo 

© gages, ſhall be aſſigned by the ſaid morigagees, to my 0 

© -andever honoured mother Dame Margaret Strode, for 

ſole uſe and benefit, during the remainder of the ſew 
terms in the ſaid ſeveral mortgages contained. = 

1 b 6 Jurti 


« farther gave to his mother a yearly rent-charge of 1007. 
« for her life, to be iſſuing out of all his manors and lands 
in the counties of Zertford aud Bedferd. And gave to his 
« wife Bridget a yearly rent- charge of 300. to be iſſuing out 
« of all his mamors and lands in the counties of Hertſord and 
© Bedford, for her life. | 


«And as for, and concerning all and every his manors, 
« mefſuages, lands, tenements, and hereditaments, which 
« he the ſaid Litton Litton was then ſeized of, in law or 
equity, or which he had a power to give, or charge, he did 
« give and diſpoſe of the ſame in the manner following, viz. 


l « If his wife ſhould be with child at the time of his deceaſe, 
be then be gave all his ſaid manors, c. to his couſin Wil- 
vis HR © am Robinſon Litton (who was his mother's brother's ſon) 


until ſuch time + as ſuch child ſhould be born, and after [ #133 ] 
© the birth of ſuch child, if ſuch child proved a ſon, then 
© he deviſed all his faid manors, &c. to his ſaid after-born 
© ſon, and to the heirs male of his body, the remainder to 
* his faid couſin William Robinſon Litton, and his heirs z and 
Siri in caſe of the birth of ſuch fon, then he deviſed a rent- 
lac charge of 209/. iſſuing and to be paid by his ſaid ſon out 
id of the faid manors and lands unto the ſaid William Robinſon 
es a Litton and his heirs, with a power of diſtreſs in caſe of 
ill a non-payment ; and if the ſaid after-born child proved a 
daughter, then he gave to ſuch daughter 5000). to be raiſed 
and paid out of the rents and profits of the ſaid eſtate, at 
© the age of eighteen years, or marriage; and if his ſaid 
vie ſhould not be with child at his death, then he gave all 
his ſaid manors, &c. te his ſaid couſin William Robinſon 
Litton, and his heirs. And he ordered his executrix to 
pay all his father's juſt debts, and gave the reſidue of his 
{ perſonal eſtate, after his debts, legacies, and funeral ex- 
 pefices were paid, to his ſaid wife, Bridget Litton, whom he 
appointed ſole executrix of his will; and he appointed 
{that all his furniture, goods, and houſhold-ſtuff, then being 
in his manor-feat at Knebrvorib, ſhould remain and continue 
in his faid houſe after his death, for the uſe and benefit of 
the ſaid 7Y/illiam Robinſon Littau, to whom he thereby gave 
the ſame.” Litton Litton, ſoon after the making of this will 
led, and hi: wife Bridget proved the ſame, and William 
digen Litten (who was her guardian during her minority) 
purchaſed of the ſaid Bridget the benefit of the reſidue of 
ton Litton's perſonal eſtate, and agreed to pay off all the 
| debts, 
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debts, and the wife not being with child, William Robin 
Litton entered on all the premiſſes, in the counties of He 
ford, Bedford, and London ; and added the ſurname Littn th 
his own, and Strode Bedingfield who was intitled to the re. 
mainder of the eſtate in Suſſex, and of the other lands and 
nr under the will of Sir George Strode, entered on the 

ame, and took the name and arms of Strode,; and in Mich. 
mas term 1710, exhibited a bill in Chancery againſt Jillian 
Robinſon Litton, Lady Strode, Bridget Litton, and the mon. 
gagees, to be let into a redemption of the mortgaged pre. 
miſſes in Suſſex ; and the cauſe coming to be heard on the 
22d of February 1711, a decree'was made by Lord Harcun, 
That the mortgagees ſhould be paid off out of the aſſets d 
Litton Litton, and upon payment, ſhould affign over thei 
mortgages to Lady Strode, or her order; but if the ſaid 
Strode thould pay to Lady Strode the money due on the ſai 
motgages, with intereſt, before an aſſignment of the fait 
terms to her, then the ſaid mortgagees were to aſſign 9 
Strede Strode, or to ſuch perſons whom he ſhould appoint; 
but ſuch aſſigument was to be ſubject to ſuch further direc. 
tions as the Court ſhould think fit to make, when proye 
parties ſhould be before them, | 


[ 4134 ] + Purſuant to this decree, the defendant Robinſon Littn 
paid off the-mortgages out of the aſſets of Litton Litton, ant 
the mortgagees aſſigned to the plaintiff Selby Amherſt, by the 
direction of Dame Strode then his wife, but ſuch affignment 
were ſubject to redemption by Strode Strode, or ſuch oth 
perſons as ſhould be intitled to the inheritance of the premil 
ſes under the will of Sir George Strode, and to the furthe 
directions of the Court. And afterwards the plaintiff, 
the appointment of Strade Strode, and upon paying to him i 
ſaid mortgage money, aſſigned the fame to the ' defendant 
Maſcal and Bedingfield, ſubject to ſuch directions as in ti 
decree. Lady Strode died, having firſt made her will, a 
the plaintiff her huſband reſiduary legatee of her real at 
perſonal eſtate, who took out adminiſtration with the » 
annexed.” And Strode Strode being dead without iſſue, then 
verſion of the mortgaged premiſſes by the will of Litton {ith 
came to William Robinſon Litton, | 


In Michaelmas term 1725, the plaintiff brought a bill! 
a redemption of the ſaid terms, and in 8 term 171 
the defendant William Robinſon Litton brought a croſs bil 
redeem the ſaid mortgaged terms; and both cauſes * 
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ard the 13th of November 1727, as to the title of the de- 
dant Darnelly, the Lord Chancellor directed a caſe to be 
ned for the opinion of the Judges of B. R. who were 
nanimous in their judgment, that his remainder could not 
ike place, being on a condition precedent, which never 
uppened. Strode Bading field having taken the name and 
ms of Strode; and therefore the defendant William Robin- 
Litton muſt take under the will of Litton Litton : and 
iow both cauſes come to be heard before your lordſhip on 
e equity reſerved ; and the queſtion is, Whether Litter 
non intended by his will, that his mother ſhould have only 
e money ſecured by the faid mortgage terms, or the terms 
demſelves? and we think his intention is very plain, (as far 
it could take place) to give her the faid terms, diſcharged 
the money. By the ſame will he gives her 2000/. and 
rely, if he had deſigned her by the clauſe in queſtion, only 
he money ſecured by the ſaid mortgages, he would have or- 
ered his executors to pay her ſo much money, and not have 
ken this round-about way: he directs his executrix to pay 
F the mortgages in ſix months after his deceaſe, and the 
ſes are to be kept on foot; for what purpoſe ? to raiſe the 
ke fum for his mother? no; but to be aſſigned by the 
ortgagees to his dear mother, for her ſole uſe and benefit, 
r the reſidue of the terms; the abſolute intereſt in the 
ales, when the money was paid off, were to be aſſigned, 
by ſuffering a recovery he might have barred the re- 
ander- men of their equity of redemption, and he could 
It have made uſe of more proper and plain words to thew 
$f intention, to deviſe to his mother thele terms exonera- [ +135 J 
| of the mortgage money. | | 


But the defendant infiſts on the decree, whereby Strode 
rude may redeem, and Lady Strode is to aſſign to him, on 
paying off the mortgage money. This decree was right, 
the caſe then ſtood, for Litton Litton could not make 
ile terms abſolute againſt thoſe in remainder, who claim- 
under the will of Sir George Strode, and if Robinſon Lit- 
$ remainder had depended on the ſame will, he too 
ud have had a right to redeem in his turn, and Lady 
we could only have the benefit of the money : but the 
urt foreſeeing that the remainder to $!rode Strode would 
ſpent in the compaſs of a life, that at that time he had no 
e, and that if he never had any ſons, and Darnelly no 
another caſe might happen, ſuch as hath now really 
ne to Paſs, has made no proviſion for the deſendant Mil- 
26h tram 


diam Robinſon Litton, though he inſiſted in his anſwer to la 
bill, that he was intitled to redeem thoſe terms as remainds 
man in fee, but has left that point open for the judgment 
the Court, as the facts likewiſe have done, which paſſed ſc 
ſequent to this decree: William Robinſon Litton paid off th 
mortgage money out of the aſſets of Litton Litton, and th 
terms were aſſigned to Selby Amberſt, who affigned then 4 
Aaſcal and Bedingfield by the direction of Strode Sirod, vu 
the ſame reſervations as in the decree. The caſe beter 
Strode Strode and Lady Strede was very diflerent from d 
F caſe between the plaintiff and William Robin ſon Litton, Sin 
Strade took under the will of Sir Gtarge Strode, but Willy 
Robinſon Litton under the will of Litton Litton, who bei 
only tenant in tail with a remote remainder in fee, and n 
having ſuffered a recovery, could do nothing to put the h en. 
termediate remainder to Strode Strode in a worle condim en 
than it was by the will of Sir George Strode, and could a 
make the terms abſolate, as to him who claimed by a ti 
ount 3 but William Robinſon Litton claimed under i 
will of Litton Litton himſelf, who could give him the in 
ritance, and his mother the terms, which are not to be « au 
ſidered as attendant on the inheritance; and though tl 
were created for a particular purpoſe, yet the owner ni N 
order them to be kept on foot for the benefit of a deviſce, ¶uity 
well as have created original terms out of the inheritance te 
his will, and though this intention could not have its full ce, 
fect againſt __ Strode, it may againſt Milliam Robinſon or 
ton; and therefore we hope the plaintiff ſhall have . rnies 
terms aſſigned to him on payment of the mortgage mou p 


Mr. Fazakerly. | thor 


As the queſtiqn is between two voluntary deviſees, nei Li; 
of them are intitled to a preference. The intention mullWite ve 
[ 4136 ] 4 gathered from the words of the will, which mult ope 
if the teſtator had a power to deviſe, and he having the the 
mainder in fee, if the intermediate eſtates determined, Pincd 
equity of redemption cf theſe terms was in him and his he Ti 
which ſure he might diſpoſe of; ſo the only queſtion t 
Whether he has diſpoſed of it. Tbe mortgage leaſes at 
be afligned, which extends to the whole intereſt, the ten? 
knew they were mortgage leaſes, and of more value that 
money they were ſecurity for, and as he has declared, 
ſhall be aſſigned to his mother, he has likewiſe declared 


what purpole, to her Tole uſe and benefit, and for * 0 
. a tif 
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iinez during the reſidue of the ſaid terms, ſo that to de- 
e theſe terms to be taken from her, is to deſire contrary to 
expreſs words of the will, as he had a power .over 'the 


uh ole terms; has he reſerved any part of them out of this 
ee 2 It is aid ſuch a deviſe is not prudent or reaſonable, 


wie your lordfhip will confider what he has done; not whe- 
r he has :aGted prudently or otherwiſe ; and what he has 
me far his mother. It is poſſible he might deſign for her 


e money only; it is poſſible. he might deſign her the terms; 
dif ſo, the words of the will are to turn the balance, and 
ey are in our favour. | Pg 


As to the decree, that is ſo far from doing us a prejudice, 
at it makes ſtrongly for us; for if theſe terms had been to 
tend the inheritance, the ſame directions would have. been 
en as were on the payment of a mortgage to one Bridges 
mother eſtate, which was expreſly ordered by the decree 
be affigned over, in truſt to attend the inheritance, and the 
re the Court took in theſe different directions, ſhews their 
pinion, that it was not neceſſary directly to conſider our caſe, 
auſe Strade Strode might have children; but it was neceſ- 
to decree the mortgage terms ſhould he aſſigned, as St rede 
wade ſhould appoint, becauſe he was not only intitled to the 
quity of redemption, as tenant for life, but he had a right 
d to be reimburſed pro rata from the owner of the inheri- 
ce, but then thoſe aſſignments are to be ſubject to ſuch di- 
ions as the Court ſhould think fit to make when proper 
mies ſhould be before them, the decree provided for the 
ily perſon who was then plaintiff, but it was neceffary to re- 
rye the conſideration, in caſe Strode Strede ſhould die 
thout iſſue, whether the terms were abſolute in Lady 


nei Lon, who then claimed it by his anſwer, and it is there- 
te very odd for the defendant to inſiſt on this decree, which 
with ſtand ing gives him no equity of redemption, and ſo 
ather againſt him, or to ſay that our right ſhall be deter- 
ned on implication by this decree. | | 


de, dut on the other lands, which is a further confirma- 
teln that he had difpoſed of theſe terms to her, and the ob- 
chan den that the deviſe of the inheritance without the terms is 
d value, and that therefore Litton Litton cannot be ſuppoſed 
have deviſed them to his couſin ſeparate from theſe leaſes, 
ow 10 of no weight, becauſe he has left him by the ſame will ſe- 
a tif other eltates of great value. 


Mr, 


rage, or whether the equity was deviſed to Milliam Robin- 


+ The rent-charge deviſed to the mother is not on this [ +139 ] 


* 
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© Mr, Wills for the defendant Milliam Robinſon Liten, Win 
| | Oo Fr 
* 


The ſingle queſtion is, Whether by this will the mortgay 
money only is given to Lady Strade, or the terms themſelyg] 
The council for the plaimiffs ſay, the words and intent 
of the*teſtator are plainly for them, and the decree too; 3 
at leaſt, that it leaves the point at large: I beg leave to di 
fer from them, and ſay firſt, that the words of the will x 
plainly for us. There were two intereſts in theſe terms, ty 
legal intereſt, which was in the mortgagees, and the quiy 
ble intereſt, which was in the owners of the eſtate ; and; 
thing was intended to be aſſigned by this will, but the ley 
intereſt only, and the teſtator might, and would have uſe 
other words, if he had deſigned to paſs the whole interch, 
as, that the whole intereſt, or terms ſhould be for her fv 
uſe and benefit, or, that the owners of the eſtate ſhoull 
4 have releaſed to her their equity of redemption, or woll 
| have deviſed to her the terms themſelves. It is the mon 

* gagees who are to aſſign to her, and they can aſſign only th 
| redeemable intereſt they had, and he fays, that the mon 
| 


gages ſhall be kept on foot, which are words made uſe d 

when the terms are defigned to protect the inheritance, an 
| the words, For her ſole uſe and benefit, make no alteration i 
| | the ſenſe ; for what was ſhe to hold for her ſole uſe and x 
i nefit ? why what was aſſigned to her? which was only th 
1 intereſt of the mortgagees: and the words, ſo the intentia 
bi of the teſtator is with us; we were his couſin germain t 
| whom he intended a beneficial deviſe, and with a detign t 
| eſtabliſh bis name, and would he have given away then ſuc 
| a conſiderable part of the eſtate, as theſe terms of a thouſu 
| years, and leave us only an idle reverſion ? he might as * 
| have deviſed the eſtate. to his mother, and directed his a 
| ecutrix to pay off the incumbrances. They ſay, if he! 
| deſigned her the money only, he would never have ut 
| ' ſuch a circuity; yes, the money was liable to be loſt, l 
| theſe lands he knew were a good ſecurity for ſo much nt 


ney. 


But they ſay, the decree has not determined this pot 

and that the reſervation is in their favour, but by · prog 

| parties the Court could not mean ſuch as would diſpute 
we | right to redeem, in caſe Strode Strode died without iſſue, k 
[ 4149 ] Lady + Strode and William Robinſon Litton were parties 
ttat ſvit; ſo that proper parties to this point were not 1 

| wantit 
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antings and William Robinſon Litton does not inſiſt in his 
ſer, that he, and not Lady Strode, but that he, and not 
| plaintiff is intitled to the equity of redemption, and the 
unt reſerved does not regard Lady S!rode, but the plain- 


Tueſday morning, March the Ach. 


Mr. Attorney General for the defendant 
g William Robinſon Litton. 


Theſe terms are allowed by. both ſides to be redeemable ; 
t the queſtion. is, By which of the parties? whether by 
te plaintiff, or the defendant Villiam Robinſon Litton ? and 
is muſt be determined by the will, and the decree. As 
the firſt, we ſhall conſider the words, and the intention of 
> teſtator. There were two intereſts in theſe terms; the 
vl intereſt in the mortgagees, which ſtood as a ſecurity for 
cir money; and the equitable intereſt of redemption in 
loſe who had the inheritance :. and no words of the will are 
policable to this equitable intereſt ; but his intention was, 
lat his executors ſhould, purchaſe the legal intereſt for his 
jother, there are no deviſing words of theſe terms to her, 
t only a direction to his executors to pay off the ſaid 
ortgages, and that the mortgage leaſes ſhould be kept on 
ot, for otherwiſe on redemption, the terms would have 
terged in the inheritance, then that they ſhould be aſſigned 
the mortgagees to his mother, and there is no direction 
It as to their intereſt, and the words, During the ręſidue of 
e [md terms, were neceſſary, becauſe the mortgagees had 
ch an intereſt, and *they would have been inſerted in any 
mon afignment,? they are ſtill called mortgage terms, 
d there are directions br his heirs to join in the aſſign- 


it mortgagees ſhould aſſign, therefore in point of law, this 
Wenment would be for the reſidue of the terms, and in 
bing of equity, it would be ſubje& to redemption. As to 
intention, it is impoſſible to believe, as the eſtate then 
bod, he intended to deviſe to her theſe terms of one thou- 
nd years 3 but it is ſtrange they ſay, he ſhould uſe ſuch a 
reutty ; if he deſigned her only the money, why could not 
direly have deviſed it to her. The queſtion never is on 
e realonableneſs of a deviſe, but what the teſtator has 
miſed, though better reaſons may be given for that, than 
be ſhould deviſe her the terms; he might rather chuſe 

h | that 


ent, or to releaſe the equity of redemption, but barely that 


. + 2, 2c * — 
- _— 


* * 1 
— —— 4 — —— — — « - — 
—— — — — — — 
_ . - 


—— _ 
g LY 


[ +141 ]+ years: why di not he deviſe the fee to her ? he has gg 
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that the incumbrances ſhould be in her hands than in 
ſtranger's, and might think it for her advantage to have he 
money laid aut on ſuch a good ſecurity; by their conlttys, 
tion, though he deſigned the bull of the eſtate ſhould go ip 
his name, yet he deviſes away abſolute terms of one thouſand 


his mother a worſe eſtate, without any advantage to him in 
reverſion: and the intention of the teſtator will further 
pear, from conſidering how the eſtate ſtood limited at thy 
time of his making the will, Litton Litton was tenant in tail 
_ remainder to Strode Bedingfield for life, remainder to his ff 
and every other ſon in tail male, with a,contingent remainde 
to Darnelly and his iſſue male; and Litton Litton had allo in 
expectation that his wife might be. enſeint of a ſon. Thy 
muſt fappoſe then that it was Litton Litton's intention, tha 
during the continuance. of thoſe eſtates, his mother ſhoull 
have the mortgage money only, for he could, not bar thoſ 
of their right of redeniption, who claimed under the wild 
Fir George Strode, and that he has expreſſed his intention in 
the ſatne words, by which after the determination of thoſ 
eſtates he gives hex the equity too, whereas it was probable 
thoſe intermediate remainders would continue as long as the 
terms themſelves, ſo they would make the ſame words cam 
two meanings, during thoſe eſtates to be only a deviſe of the 
money, and when they were determined of the terms then- 
ſelves. © We ſhall next conſider the decree in 1710, whid 
has determined this queſtion in favour of us, and that vs 
not the point reſerved, becauſe all parties were then befor 
the Court that were proper to conteſt it. It is agreed, that 
the will of Litton Litton could not prejudice thoſe who clain 
ed under the will of Sir George Strode; then who were pri 
per to controvert this point but Lady Strode and William l 
binfon Litton, who were both before the Court, and not thg 
ſons of 'Strade Strode and Mr. Darnelly ; for they were 1 
concerned in this queſtion, becauſe they claimed under th 
will of Sir George Strode ? By the firſt clauſe of the deem 
the Maſter is to take an account of what is due on ti 
mortgages, and M illiam Robinſon Litton is to pay off what! 
reported due, out of the aflets of Litton Litton, and tl 
mortgagees are to affign to Lady Strode, for ſecurity of 
much” money, if the Court were of opinion the terms ht 
longed to her, would they have given. this direction, tn 
they mould be affigned as ſecurities ? Ves, they ſay, * 
cabſe they wete fubje&t to redemption. by Strode a 
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eſs terms on his paying of the money are to be aſſigned as 
ie ſhall appoint: this direction was in regard to the appor- 
onment of the money, for tenant for life is not obliged to 
ay off cho whole mortgage money, but thoſe in the rever- 
jon muſt contribute, and this aſſignment is to be ſubject to 
ie further directions of the Court. It is not the aſſignment 
Lady Strode, but this to Strode Strode, that the Court has 
eſerved a power over, when proper parties were before 
dem, which were thoſe who claimed the'inheritance, under 
he will of Sir George Strode, againſt whom Srods Strede had 
n equity of apportionment, If the Court had deſigned: 
that they inſiſt upon, the decree: would not have made the 
me reſervation on both affignments, Litton + Litton direQs[ +142 ] 
ut all the mortgages on the eftate ſhould be paid off out of 
aſſets, which on payment of the money would conſequently 
end the inhieritance, but when-tenant. for life came to re- 


S S S 5 7 2 


oe Neem theſe particular mortgages in queſtion, it would have 
| of en injurious to him for the Court to have directed they 
\ in Would attend the inheritance, becauſe he was intitled to a 
hoe WWontridution, and this accounts for the different directions of 


abe e decree, as to theſe, and the mortgage to Mr. Bridges, 
the e they cannot vary the decree by this original bill, but they 
t either rehear that cauſe or bring a bill of review, 


1eM- | Mr. , Rider. 


y che plain conſtruction of the words of this will, it ap- 
elan ers that the teſtator dſiegned theſe mortgage terms to his 
tua ether only as ſecurities: the firſt direction is, that his ex- 
trix ſhould pay off the mortgages; if he had ſaid no 
are, this would have been for the advantage of the ſeveral 
namder-men, but then the mortgagees are to aſſign to 
rode, could he uſe plainer or clearer words to ſhow 
e be deſigned her the money only ? For the natural mean- 

ef chem is, that the mortgagees being paid off, ſhould 
ect en to her, and ſhe ſtand in their place, and the words, For 
n t. ſole uſe and benefit, relate only:to the enjoyment of: them 
hat Wy mortgages. The counſel for the plaintiff on, that dur- 
id t the continuance of the remainders; theſe: terms muſt be 
of e dered only as ſecurities, and can it bo imagined, that 
ns beer ſo many eſtates ſpent; the ſame! words ſhould have an- 
, er ügnifßeation? Bus the deoree has plainly determined 
0 queſtion, whereby the mortgage terms are directed to be 
% ned to Lady Strode as ſecuritics; if theſe words ſtood 
te e they would be an inconteſtable evidence for us, and 
| the 


de vn . . 148-9. 


the following words make no alteration, and this aſſignmem 
is to be ſubject to ſuch directions as the Court ſhall think f 
to make when proper parties are before them; for this 
only ſpoke of the aſſigument then laſt mentioned to gun 
Strode, and it was neceſſary to inſert thoſe words, for other 
wiſe the ſeveral remainder-men would have the benefit of hz 
redemption; | But ſuppoſing it his intention to give thel 
terms to his mother, the deviſe cannot take effect. Suppqſ 
Sir George Strode had created theſe terms, in truſt, to attend 
the ſeveral. remainders in tail, and after the expiration o 
thoſe eſtates, the-remainder over, ſuch a remainder woul 
not be good, becauſe a term cannot be limited over after a 
_ eſtate tail ; by this deviſe they are made terms in groſs, au 
ſeparated from the inheritarice, ſo that a recovery by any d 
the tenants in tail would not be a bar to. it, and therefor 
ſuch a deviſe is void, by the doarine of perpetuities. 


171431 | + Lord Chancellor. 


lt ſeems to me that this queſtion was never before th 
Court. The decree ſays, the mortgages ſhall be paid of 
out of the aſſets of Litton Litton, and that the mortgages 
ſhall aſſigu to Lady Strode, or ber appointment, in ordert 
ſecure to her the principal and intereſt, ſubject to redempti 
by Strode Si rode, and then the mortgages were to be aſſigne 
to him, and the aſſignment was to be ſubject to ſuch dire 
tions as the Court ſhould think fit to make, when all propet 
parties were before them, which muſt be meant of this la 
aſſignment. to Strode Strode ; the bill was brought by Str 
Strode to have the mortgages. diſcharged : Lady Strode! 
her anſwer ſays, ſhe is intitled to the money, and Robi 
Litton ſays, he is intitled to the equity of redemption 250 
viſee of the reverſion; Lady Strode inſiſts, that the mortgy 
money is to be paid off out of the aſſets of Litton Li 
and the terms aſſigned to her, but takes no notice of u 
intereſt ſhe has in them: and this was the only point for ti 
directions of the Court. The caſe then before us is no md! 
than this; an eſtate is limited to one in tail male, remainde 
to another for life, remainder to his firſt and every other ſ 
in tail male on a contingency, remainder over to another | 
the ſame manner, reverſion in fee t@ the tenant in tail; d 
tenant in tail makes his will, and th@eby taking notice of! 
mortgages on the eſtate, directs his executr ix to pay il 
off, and that the mortgaged leaſes be kept on foot, _ 
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ſigned to bis mother for her ſale uſe and benefit, during the 
remainder of the faid terms, which are terms in groſs in the 
es; if the mortgagor indeed pays off fuch mort- 
the terms will attend the inheritance, but as he has a 
property in them, he may certainly diſannex them; what 
then does the teſtator intend to give by theſe words ? nat the 
money, for the mortgages were to be diſcharged out of his 
perſonal eſtate 3 not that the terms might attend the inhe- 
tance, or be furrendered, but to the end that the mort- 
qagees might aſſign them to his mother, not as a truſtee, but 
fr her ſole uſe and benefit: fo that the words are very plain 
aud clear, and tho” the teſtator had no power to make theſe 
terms abſolute againſt the intermediate remainder-men, yet 
ze will muſt take place as far as it may, and the decree could 
no further againſt them, than to put the mother in the 
place of the mortgagee, but now thoſe remainders are all 
zent 5 the caſe is only this: tenant in fee of lands ſubject to 
wo mortgages, orders his executors to pay off the mortgage 
noney out of his perſonal eſtate, and deviſes the mortgage 
rms to one, and the inheritance to another, as both parts 
f ſuch a will are conſiſtent, both the deviſees muſt take; 
jeſe terms never attended on the inheritance, but are ſub- 
antive terms, and given to his mother immediately; or ſup- 
ple they were attendant, + they are not deyiſed over after [ 4144 ] 
he determination of eſtates tail, for the deviſe does not take 
lect till after the death of the teſtator, when there was only 
eſtate for life in being. 


Be it therefore decreed, that it be referred to a Maſter, to 

ewhat is due for principal, intereſt, and coſt on the ſaid 
lortgages, and that on payment thereof by the plaintiff, 

e mortgagees ſhall afſign to him, and he is to enjoy the 

d terms abſolute againſt the defendant William Robinſon 

then,” and his heirs ; and the defendant's croſs bill is to be 

milled ; and as to the defendant Darnelly, be it decreed, — Cale 
at he took no eſtate by the will of Sir George Strode. 


Monday, March the 3d. * * 
8 r e 
MARTIN verſus STILES and SHERMAN. . 


AIR James Clark being ſeized in fee of the upper and 
der mills, made a leaſe of the lower, which were corn 
Il, with the water-courſes thereto appertaining, to the 

| | plaintiff 
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plaintiff for twenty-one years, and covenanted for himſel, 
and thofe claiming under him, that the plaintiff ſhonld qui, 
etly enjoy; Sir James afterwards lets the upper mills, whic 
were four powder mills and a corn-mill, to the defenday 
Styles, who covenanted that he would not divert, convert, q 
turn, by himſelf, his workmen, or under tenants, any 9 
the ſtreams or water-courſes coming down to the ſaid milk; 
or pen up the ſaid ſtreams, whereby the lower mills might b 
prejudiced for want of water: and Styler makes an under leit 
of the corn mill to the defendant Sherman. The plaintif 
brings this bill againſt the defendants, to have the benefit q 
this covenant, in the place of Sir James Clerk, who h 
covenanted for his quiet enjoyment, and aſſigns as a breach, 
that the defendant Sherman had penned the water up f 
high, that the ſtream run back to Ember Mills, inſtead d 
running down to the plaintiff's mills: and the plaintiff re 
evidence to prove, that the defendant penned the water uy 
ſo high, purely to diſtreſs him, and turn it on the Ene 
Mills; on the other hand, the defendants endeavoured u 
prove, that it was neceflary to the working their own mil 
that the ſtream ſhould be penned up fo high; that the plain 
tits mills being enlarged drew more water than uſual, an 
that damming up the (ſtream did not make it run back, as the 


had tried by hying ftraws on it. | 5 
[+145 J | + Maſter of the Rolls. get 


One ſeized The landlord having covenanted with the plaintiff, 1 
in feeof he ſhould quietly enjoy the ſtreams and water-courſes, th 


. — plaintiff is intitled to ſtand in the place of the leſſor, to ha 


leaſes the the henefit of the defendant S$tyler's covenant, not to prej 
lower with dice or hurt the plaintiff's mills, and to a perpetual injundia 


* OY without firſt bringing an action of treſpaſs; and I would g 


nants for the injunction according to the words of the covenant; l 
quiet enjoy- then, if the plaintiff ſhould apply to the Court for a bre 
ment, and of this injunction, the queſtion would come in diſpute, bo 
a e high the defendant might pen the water ? which is not ſetit 


the upper, n 1 a 
and the leſ. by the evidence on either ſide; and one witneſs for the det 


ſee cove- dant ſwears, that the higher the water is penned up, the ba 


not? ter his mill works; and then, though the penning may b 


pen up the Prejudice to the plaintiff, it is not a breach of the covendl 
ſaid fireams for the defendant himſelf is in the firſt place to have the 


to the pte, benefit of the water. 
judice of the 


lower mills, FI ; | 
the leſſee of the lower mills may bring a bill on breach of this covenant, in the rod 


his lellor, ſor an ivjuuQtion, without firſt bringing an action of treſpaſi 7 
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| 5 
Ahe plaintiff cannot have a quod permittat, for that lies 
nly for the owner of the inheritance, regiſt. 155. So that 
am only in doubt how to give the plaintiff a proper relief, 
ind this caſe is not like to the eſtabliſhment of a right to a 
water-courſe, but rather like to the ſettling of boundaries, 
ind may be determined, either by perſons choſen by the 


I arties, to be approved of by the Maſter, who may ſettle how 
af igh the defendant may pen the water, conſiſtent with his co- | 
* nant, or by commiſſioners. | 


But at laſt the Maſter of the Rolls directed three iſſues to 4 quod 
de tried, Firſt, Whether the defendant had penned up the permittat 
ater, conſiſtent with his covenant, or not? Secondly, If lies only for 


jot, how much the plaintiff was damnified thereby? And 3 


* birdly, how high the defendant might pen up the water, heritance. 
mo nſiſtent with his covenant. | 
* 
d t 

Friday, March the 7th. 146 
1 | 7 ä GY 7 [#146 ] 
The Earl of Tankerville, plaintiff. DM 


the vir George Coke, Mr. Ruth, and Mr. Mills, executors of ler's houſe. 
Charles late Earl of Tankerville deceaſed, James Earl of * 
Berkley, ſurviving truſtee, Lord Limington and Lady Brid- = 
get his wife, Wilkam Paulet, Eſq. and Lady Annabella his 
wife, William M ilmer, Eſq. and Lady Mary his wife, 

daughters of the late Earl of Tankerville deceaſed, Mr. 

FF Gordon, executor of Grey Bennet, one of the younger ſons 

of the late Earl of Tankerville, Elizabeth Mifſon, executrix 

pre of Sir James Miſſon, a truſtee, Charles Bennet, Eſq. com- 

1 only called Lord Offulfon, eldeſt fon of the plaintiff, 

Henry Nevil, alias Grey, deviſee under the will of Ra{pb 

| Lord Grey, and Charles Wilmer, ſon of William Wilmer, 

rea defendants, 


7 Mr. Solicitor General for the plaintiff, 


ebe LHIS bill is brought for a ſpecifick performance of arti- 
y entered into by the plaintiff's father, previous to his 
ena rage with Mary, the daughter of the late Ford Lord 
rey deceaſed'z and to be relieved againſt two deeds of ap- 
vinment, whereby the late Earl of Tankerville charged the 
agen eſtate with the payment of 8000). a piece, for the 
Pons of the defendants, his younger children. And in 

| M 2 order 
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order to ſet the plaintift's caſe in a clear light befare y, 
lordſhip, I ſhall conſider how the feveral eſtates of Ford 

Grey, and of Charles late Earl of Tanlerville, ſtood limits 

at the time of the execution of theſe articles: part of th 

eſtate of Ford Lord Grey was in ſettlement, and part out d 

ſettlement, The lands in ſettlement were by indenture, 

leaſe and releaſe, dated reſpectively the 31ſt of May, a 

{ 1147 ] the firſt of une 1672, + conveyed by William Lord Gre hi 

| grand-father, in truſt to the uſe of himſelf for life, remain. 

der to his ſon Ra[ph for life, remainder to Ford the firſt ſo 

of Kalph for life, remainder to his firſt, and every other fo 

in tail male, remainder to Raſph the {ſecond fon of Rajþh fe 

life, remainder to his firſt, and every other ſon in tail male; 

temainder to Charles, the third fon of Ralph for life, remain 

der to his firſt, and every other ſon in tail male, with proper 

limitations to truſtees to preſerve the contingent remainder 

and for default of ſuch iſſue, to the fourth, and every other 

fon of Ralph, in tail mhle ſucceflively, remainder to the bein 

male of the body of Milliam in tail male, remainder to hi 

own right heirs. 


In 1681, Ford Lord Grey, by indentures of leaſe and! 
leafe, conveyed all his lands out of ſettlement, to Gar 
Earl of Berk/zy, and others, and their heirs, in truſt, as t 
part, of the value of 1600/. per annum out of the rents and 
profits, or by mortgage, or ſale, or otherwiſe, as they ſhould 
think convenient, to pay off and diſcharge all his debts, 
mortgage, . ſtatute, or recognizance, and then to raiſe 20,000 

for the portion of his daughter Mary, in ſuch manner as ht 
ſhould appoint ; and if he ſhould die before any appointment 
in truſt, for her and her heirs ; and after the raiſing of thok 
ſums, then to raiſe any other ſum he ſhould appoint, and int 
want of ſuch appointment, in truſt for thoſe to whom th 
lands in ſettlement ſhould come after his deceaſe. And # 
to the other part, in truſt to pay his debts, by bond, ſpec 
ty, or note, and then in truſt, for him and his heirs. 


John Lord Ofſulfton, by his will, and codieil dated ti 
28th of November 1694, deviſed all his lands to his fe 
Charles for life, without impeachment of waſte, remainds 
to his firſt, and every other ſon in tail male, remainder! 
the heirs male of his own body in tail male, remainder | 
his own right heirs, with a power to his ſon, and the ſeri! 
heirs male, as they ſeverally and reſpectively came * 0 
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fon, to make a jointure for his wife, after the rate of 10/. 
o every 1000. of her portion, and to charge the ſaid lands 
with portions for younger children. 


The eſtates of Ford Lord Grey, and of Charles Lord Offul- 
un, ſtanding limited in this manner, articles were entered 
into, dated the rgth of June, 1695, between the ſaid Ford 
ord Grey, and Charles Lord Offulfton, reciting, Whereas a 
arriage was intended to be ſhortly had between Charles Lord 


os, and Mary, the daughter of Ford Lord Grey, and 
on Whereas Ford Lord Grey had conveyed part of his eſtate in 
eg, inter al, to raiſe £0,000). for the portion of his ſaid 


laghter, which money could not be immediately raiſed, 


ruſt was in the firſt place for the payment of debts, which at 
ut time were not fully ſatisfied) and whereas by the will, and 
odicil of Fobn Lord Offulfon, the Offution- eſtate was ſettled 
1 ſuch a manner on the Lord Charhkes, that he could not make 
joiature ſo ſoon as the ſaid marriage was intended to be had, 
for by the codicil, as the jointure was to be proportionable 
the quantum of the portion, it could not be ſettled till 
te payment of the portion) Ford Lord Grey covenants, 
the ſaid marriage took effect, to enter into a ſecurity, for 
e payment of 1000. a year intereſt, till the raiſing of the 
000). in conſideration whereof, Charles Lord Qſſuſſton co- 
mants, that on payment of the 20,000/. he would affure 
id in fee ſimple in the kingdom of England of goool. a 
ur at leaſt, to the uſe of himſelf for ninety nine years, if he 
uld ſo long live, without impeachment of waſte, remain- 
rasto part of the value of 2000/. a year to his wife for life, 
her jointure, remainder of the whole to his firſt, and 
ry other ſon in tail male, remainder to his own right heirs : 
in caſe the ſaid Lord Ofulfon died without iſſue male, 
e faid lands were to charged with the payment of 
cool. for daughters portions, but if he died, leaving iſ- 
and one younger fon, or daughter, he, or ſhe, was to 
i 10,0000. for their portion; if more ſons, or daughters, 
vere to have 5000/. a piece, to be raiſed out of the 
L lands; and it was covenanted and agreed by and be- 
en the parties, that if Lord Often died before the 
ment of the 20,000/. or the ſettlement of a jointure, the 
ture ould not be made, or the portion paid to the ex- 
ors of Lord Q uon, but to the proper uſe of Mary 
elf: and if Mary died without iſſiie in his life, he was 
de paid only 10, Ocol. within one year after her deceaſe : 

| and 


? 


1 


becauſe as I have already obſerved + to your lordſhip, the L 1148 
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and it was further agreed that if Ford Lord Grey died befor 
the payment of the 20,000/. the eſtate charged thereyih 
ſhould deſcend on Mary and her heirs, in lieu of the ſaid pg. 
tion and jointure. The marriage was afterwards had, and [rl 
Offulfton had fix children by his faid lady. Ford Lord Gry, 
afterwards Earl of Tankerville, died the 24th of June 111, 
having made his will, and appointed Lady Ofulfon his (ql 
executrix : and Ralph Lord Grey his brother entered on thy 
eſtate, as next in remainder, the 18th of May 1723, ar 
cles were entered into between the ſaid Ralph Lord Grey, u 
Lord and Lady Oſſulſtan, as ſole executrix of her father, the 
late Earl of Tankerville deceaſed, reciting, That whereg 
differences had aroſe between the parties, inter al, about ſi 
veral ſecurities which Ralph Lord Grey had become bounl 
in with his brother, the late Earl of Tankerville, in order y 
prevent and put an end to the ſame, it was agreed, thi 
Ralph Lord Grey ſhould pay off 8000). due by mortgage d 
part of the ſaid Grey's eſtate to Lady Grace Pierpoint, ul 
Jobn Savil, Eſq. and 15,000/. due by mortgage of anothe 
part of the ſaid eſtate to the Earl of Rocheſtar, and the fail 


for the payment of 15,000/. agreed by theſe articles to | 
paid by Ralph Lord Grey to Lord Ofſulfton, and that he ſhoul 
indemnify Lord and Lady Ofju/fton from the ſaid mortgags 
and that he ſhould pay an annuity of 100/. a year to! 
Treton, and 16, oo. to Lady Oſſulſton in full of her portia 
and of all her right and title to the premiſſes ſo mortgaged! 
her late father as aforeſaid: and more effectually to em 
Ralph Lord Grey to make theſe ſeveral payments, Lord a 
Lads Ofſulfton covenant, that lands of 2000. a year, pat 
the lands contained in the ſettlement of 1672, of whit 
Ralph Lord Grey was only tenant for life, ſhould by 20 
Parliament be ſettled on Ralph Lord Grey and his heirs; a 
that if there was occaſion to raiſe money before the ſaid 
could be paſſed, they would join with him in the mean ti 
in proper conveyances, and that on payment of the 15,00 
they would reaſſign the mortgages, as Ralph Lord Grey ſho 
appoint ; and Lord Offulfton' for himſelf further covenalt 
and agreed, that on payment of the 15,000/. he would 
tle in jointure on his lady 100/. a year for every 10000 
her portion, and purſuant to theſe articles, 10th of 4 
1703, Lord and Lady Oſulſſon, by fine, and recovery, 1 
indenture, conveyed the ſaid lands to Francis Eyles, tort 
term of one thouſand years (as a ſecurity for the repay 
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of 15,000]. borrowed of the ſaid Eyles, to pay off and diſ- 
charge the Earl of Rochefler's mortgage) remainder to Ralph 
Lord my and his heirs; and on the 24th of February 1703, 
an act of Parliament paſſed to confirm theſe articles, and 
Ralph Lord Grey entered into a bond of the penalty of 
40,0008, for the payment of the 15,000/. and intereſt to 
Lord Ofſulfon ; but before the ſame was paid, Ra/ph Lord 
Grey died, having firſt made his will, dated the 13th of 
March 1704, and thereby deviſed all his real eſtate to Lord 
Smmers, and others in truſt, to pay all his debts, and then 
in truſt to convey the ſame to Henry Nevil, alias Grey, the 
defendant, for life, remainder to his firſt, and every other 
ſon in tail male, with ſeveral remainders over; in 1709 Lady 
ehen died. The 25th of May 1716, Charles Land Of- 
en, then Earl of Tankerville, by deed poll, reciting the 
will and codicil of John Lord Oſſulſton, and his intermarriags 
nth Mary, the daughter of Ford Lord Grey, by whom he 
ie had fix children, and that a treaty of marriage was on 
ot between Mr. Nallop and his eldeſt daughter Lady Brid- 
vet, and that the ſaid Mr. Wallop had agreed to accept 80007. 
n full of her portion: the Earl of Tankerville in order to 
iſe the money, by virtue of the power given him by the 
ad will and codicil, and of all other powers, appoints and 
ets over part of the fee farm rents of the Oſuſſton eſtate to 
ames Earl of Berkley and Sir John Bennet for a thouſand : 
years, in truſt, to raiſe 8000/7. as a portion + for the ſaid l 150 
Lady Bridget, payable at her day of marriage, or at his de- 
ale, or in his life-time, as he ſhould appoint: and Mr. 
alp, now Lord Limington, covenants, that whereas the 
aly Bridget was intitled to 10,000/. by the will of her 
mrand-mother, on payment of the 8000). he would give a 
eleaſe for the 10,000). to the Earl of Tankerville, and this 
ed of appointment is aſſigned to Lord Limington to ſecure 
de payment of the 8ooo/l. and the marriage being had, 
rd and Lady Limington executed a general releaſe to the 
al of Tankerville, and the Earl having aſſigned over the 
jond of 30,0007. of Ralph Lord Grey, to Lord Limington as 
ſecurity for the 8000/ Lord Limington reaſſigns the ſaid 
bed of appointment to Sir James Milſon, in truſt for the 
lof Tankerwille, his executors, adminiſtrators and aſſigns. 
Ihe 1oth of December 1716, Charles Earl of Tankerville by 
ed poll, reciting the will and codicil of J Lord CS. 
n, and the marriage of Lady Bridget, and that her portion 
8 paid, and the reſt of his younger children were unpro- 
vided 
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vided for, by virtue of the power given him by the ſaid q. 
dicil, and of all other powers, aſſigns over ſeveral fee. um 
rents of other part of the Ofi//fon: eſtate to the ſame truſtee 
for one thouſand years, in truſt, to raiſe Booo/. apiece for 
his younger children after his deceaſe, or in his life-time, x 
he Id appoint. Henry, one of the younger ſons, dial 
in the life-time of the Earl his father, Charles Earl of Tan 
terville made his will, whereby he recites the will and c- 
* dicil of his father, and the two deeds of appointment, 
which he thereby confirms: and leſt there ſhould be ay 
defect in the execution of his power, or that the ſaid fee 
* farm rents ſhould not be ſufficient to raiſe the ſaid portion 
therefore in further execution of his power, by the ſaid 
codicil, and of all other powers, and authorities him in 
that behalf enabling, he deviſes all the O/{/or eſtate th 
the ſame truſtees, for a term of two thouſand years, if the 
© fee farm rents ſhould not be ſufficient, with eaſe and 
* ſpeed, to raiſe the ſaid portions to his daughter Wally 
and his other younger children, to raiſe the ſaid portions 
© or {o much thereof as the ſaid fee fat m rents ſhould not be 
© ſufficient to raiſe z it being his intention that the real eſtate 
thereby deviſed, ſhould be an additional ſecurity, but nd 
to give them more than 8ooo!. apiece ;* then he deviſes il 
the reſt, and reſidue of his real and perſonal eſtate to hise 
ecutors, Sir George Otte, Mr. Ruth, and Mr. Mills, in truſt 
out of the rents and profits, or by mortgage or ſale, to pt 
Mrs. Sydney 200/, a year for her life, and the ſurplus tt 
Gray Bennet and Lady Mary Hilmer, two of his young 
children; and after, by a codicil dated the 16th of 4n 
1722, he deviſes the faid ſurplus to Gray Benner, to be pul 
him at his age of twenty-one years, and if he died beton 
| +151 ] that age, to his grand-ſons the defendants + Charles Bend 
eldeſt fon of the plaintiff, and Charles Wilmer ; and if eithe 
of them died before the age of twenty-one years, then it 
the ſurvivor of them, and ſoon after died, and Gray Bem 
is ſince dead under the age of twenty-one years. 


The firſt point to be confidered ariſes from the marrig 
articles of 1695, whereby the late Earl of Tankerville con 
nants to ſettle lands of 4ooo!/. a year, and no ſettlement hal 
ing been made, we have a plain demand againſt his execut 
ors, to have lands of that value purchaſed out of the allet 
of the ſaid Earl, or to have his perſonal eſtate applied 
that purpoſe as far as it will go, but it is ſaid theſe lands v 
to be conveyed and aſſured on a condition precedent, on th 

pay mel 
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ment of the a0, oool. which not having been paid, the 


; iq is not obliged to perform the articles: but it plainly ap- 
es that this money was paid; for though it wat not actually 
or ad by Ford Lord Grey in his life-time, yet the principal was 


harged on the eſtate, by the ſettlement in 1681, and Ford 
xd Grey confeſſed a judgment defeaſanced, for the pay- 
vent of the intereſt, ſo that both the principal and intereſt 
ee ſecured, which in equity is confidered as a payment: 


eds Lady Ogo was executrix of Ford Lord Grey, and 
need herſelf of all his perfonal eſtate, which was very 
fe Wofiderable, though we do not know the exact amount of it, 


d therefore it ſhall be preſumed, that the perſonal eſtate, 
ith the 1 5,000/. ſecured to her by Raiph Lord Grey, was 
full ſatis faction of the 20,000/. But ſuppoſe the late Earl 
Tankerville had compounded this debt for 15,0007. yet in 
ward to the plaintiff, and his other cuildren, who were no 
to that compoſition, it muſt be conſidered as if the 
hole was paid. But the executors likewiſe object, that the 
Earl of Tankerw/ke at the time of the articles, was not 
ized of any lands in fee ſimple, and therefore it cannot be 
ppoſed he deſigned to purchaſe lands, but that his intention 
s, that the Ofu/ffon eſtate, which is about 4000. a year, 
ould go as a ſatisfaction according to the articles. But how 
In the articles bear this conſtruction? whereby he cove- 
ts to convey and aſſure lands in fee ſimple to ſuch uſes, 
be was only tenant for life of the Offie{/fon eſtate, and it 
do anſwer, that he would permit his ton to enjoy it; for 
ws not in his power to hinder him, he claimed by the 
me will with kis father, ſo this is not like the caſe, where 
covenanter ſuffers lands to deſcend, but the plaintiff, not- 
ihſtanding the large portion of his mother, by theſe mar- 
e articles would be the purchaſer of nothing. But if the 
jufon eſtate being taken notice of in tbeſe articles, the 
arneſs of the value, and the likenęſs of the limitations, 
ud induce your lordſhip to think that theſe were the lands 
nded to be ſettled, that will determine the other que- 
n of the portions. By the codicil of John Lord Ofſulftor, 


to provide for younger children is indefinite; yet regard 
Iſt be had to the value of the eſtate, in the execution of 
the Ofa/fon eſtate is about 38007. per annum, and is 
wged by the deed polls with the payment of 40,0007. ſo 
tif the power is conſidered in this light only, it is not well 
cated, for tho” the codicil gives the late Earl an unlimited 
er, this Court will never decree an unreaſonable execution 


of 


power of Lord Charles to make a + jointure is limited, [ +152 } 
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- of it; for by that means, tho' he was only tenant for lis 
it would be in his power to diſinherit his eldeſt fon, con. 
trary to the intention of the donor, that the bulk of d 
eſtate ſhould go to him: but if the articles refer to the 
 Julſton eſtate, they reſtrain this general power; it was pro 
on the marriage to aſcertain the portions of the youngy 
children, it was therefore agreed, if there were daughten 
and no iſſue male, they ſhould have 15,000. if a fon, ay 
younger children, they ſhould have 5000. apiece, and if th 
father can ſay, I have made you a ſatisfaction by the Ofuliu 
eſtate, for the lands to be ſettled by the articles, the plaint 
ſure may ſay, your unlimited power over that eſtate is ws. 
ſtrained by the ſame articles; for if the articles are taken 
this ſenſe, what advantage are they to the plaintiff, but by; 
reſtraint of the power; and the Oful/fton eſtate cannot other 
wiſe be taken as a ſatisfaction of the covenant, for if by the 
articles he covenants that the Oſuſſton eſtate ſhould be limits 
to ſuch uſes, it can come to the plaintiff with no greater bur 
then than the articles charge it. But it is ſaid, that the play 
tiff in his anſwer to a bill filed againſt him by his late father 
has admitted he had a power to charge 8000/4. apiece for t| 
portions of younger children, and ſubmitted to the raiſingd 
them, 


As to this objection, your lordſhip will pleaſe to obſ 
that Lord Limington having aſſigned over the deed poll. 
appointment of 8oool. to Sir Fames Miſſon, in truſt, f 
Charles late Earl of Tankerville, the ſaid Earl filed a bill in d 
name of Lord Limington and his lady, againſt the now plat 
tiff his ſon, to have the money raiſed : and alſo another bi 
in the name of the other younger children, to have the 
portions raiſed: to which bills, the now plaintiff put in 
anſwers, and inſiſted that the ſaid ſums were highly unt 
ſonable, and no way proportionable to the value of the eltat 
and contrary to the intention of J Lord Gn 
teſtator, who deſigned the eſtate ſhould continue in 
name and blood of the Bennett. At this time the plant 
had no knowledge of the articles of 1695, and being und 
the diſpleaſure of his father, and in great difficulties, vl 
ſome propoſals from the late Earl, he agrees to put in ol 
anſwers, in which he owns the 8000/. a piece for the fe 
tions, to be well charged, and ſubmits to the raiſing of the 
but at this time too he was a ſtranger to the marriage artick 
which were induſtriouſly concealed from him, but the 


appean 
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zopeared to him ſingly on the will and codicil of + Jh Lord 


tle, he was induced to put in thoſe anſwers. The late 
al died in 1722, and then upon examining his papers, ſe- 
eral briefs were found, and caſes for the opinion of counſel, 
cherein theſe marriage articles are taken notice of: upon 
mich, the plaintiff applied to the defendant Mills, who 
2 agent and ſolicitor for the late Earl, for the ſaid articles, 
ut he denied they were in his hands. The plaintiff filed a 
ll againſt him for a diſcovery, and in his anſwer he confeſſes 
hat they were afterwards found among his papers, by one of 
is clerks ; ſo that the plaintiff's anſwer being put in, whilſt 
e was ignorant of his title, and it was induſtriouſly conceal- 
| from him, ſhall not injure him; for if under this igno- 
ance he had joined in a mortgage or a conveyance, the Court 
ould have relieved him, as appears by numbers of prece- 
lents; and the caſe of an anſwer only, is ſtronger, upon 
zhich your lordſhip is to make a decree. | 


Theſe are the general points in this caſe; there is likewiſe 
nother queſtion, that particularly relates to Lord Liming- 
m: Whether over and above the 8000/. he received as a 
jortion with his lady, he is intitled alſo to 8000. by the will 
the late Earl of Tankerville ? The will takes notice of the 
pointment of 8o000/. to Lady Limington, and leſt the ex- 
cution of the power ſhould be defective, or the fee-farm 
ents not ſufficient, the teſtator charges all the O//u{/on eſtate 
nth 8200/. apiece for all his younger children indefinitely, 
ch words they ſay amount to a new deviſe of 8000/. to 
ady Limington, as ſhe is expreſly mentioned with the 
ounger children. The deed poll of aſſignment to Lord 
mington was reaſſigned by him to the late Earl, who in- 
ended by his will not to vary the portions, but to make a 
ther ſecurity for the payment of them, it did not appear 
that time that the portion was reaſſigned, and that the late 
1 ſtood in the place of Lord Limington, but he has ex- 
relled himſelf in his will, as he did by his bill. But the 
ords, That his intention was not to give them more than 
ne 8000/. apiece, exclude all double portions; therefore 
mother queſtion is, How this money ſhall go? Whether it 
hall be raiſed for the executors, in truſt for the reſiduary le- 
Rees, or ſink into the inheritance for the benefit of the 


Jaintiff; becauſe the power is to be executed in a reaſonable 
lanner, 5 


Dſulflon. Under theſe circumſtances, and ignorance of his | H531] 
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Monday, March the 10th. 


The Lord Chancellor, being aſſiſted by Sir Robert Ry, 
mond, Lord Chief Juſtice of B. R. and Mr. Baron | 
Mr. Solicitor General opened the caſe again, and argued y 
the ſame effect as before. 


Mr. Lutwych. 


The articles in 1695 were entered into previous to the 
marriage, and on a valuable conſideration ; and if they ar 
not conſtrued to reſtrain the power to provide portions for 
younger children, they will be of little or no import; and 
tho” it is agreed by thoſe articles, that if Ford Lord Gry 
died before payment of the 20,000/. the eſtate charged 
ſhould go to Mary, in ſatisfaction of the portion and join. 
ture. It is not faid that it ſhould go in ſatisfaction of the 
lands to be ſettled, and the deſcent of the lands is in itſelf 
a payment, tho' Lord Ofulfton afterwards agreed to accept 
T5,000/. from Rap Lord Grey for the ſaid, portion, ſo that 
the plaintift is plainly intitled to the benefit of theſe articles 
The late Earl of Tankerville being by the will and codicil « 
his father, , Lord Oſſuſſton tenant for life, with a remai 
der to his firſt, and every other fon in tail male, and wich 
power to make a jointure, and provide portions for younge 
children, covenants by articles previous to his marriage, to ſettlt 
lands of 4cool. a year on himſelf, and the iſſue of that mar 
Triage, and 2000). a year for a jointure for his lady, and 5000 
apiece ſor the portions of younger children. If we conlida 
theſe articles without any relation to the Ofir{/lon eſtate, 
are in the, ordinary caſe; the plaintiff is a purchaſer, an 
may come into this Court to have a ſpecifick execution 
them, and the late Earl, though he had taken no notice 
his power in the articles, yet his covenant to ſettle a jointure 
would be conſtrued to be an execution of his power, as 
adjudged in Lady Coventry's caſe ; but it is hard to fay, til 
the lands which the plaintiff holds under the will of li 
orand-father, ſhall be taken, as the lands which his late 
ther covenants to aſſure; ſo that in confideration of m 
riage, and of a portion of 20,0007. he covenanted to fei. 
an eſtate he could not hinder him of: but ſuppoſing t 


eſtate to be named in the articles, and that the late =, 
. | 5 
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oned to refer to it, it falls ſhort of the value, and is not an 
rovable eſtate, but conſiſts in fee farm rents, which are 
ot as valuable as other eſtates, becauſe they are not capable 
improvement. It is agreed by theſe articles, that the 
deft fon ſhould have the lands ſubject only to 50007. apiece 
xr the portions of younger children, this covenant has 
wridged the late Earl's general power, and after the ex- 
ation of theſe articles, he could no more appoint a larger 
coviion, than he could make a ſale of any part of the 
tate ; and if the O/ul/on eſtate is to be taken as a ſatisfac- 
jon of the covenant, this is the only thing he parted with by 
heſe articles; but ſuppoſing them out of the caſe, no unli- 


it is unreaſonably executed. By the codicil it appears, 
hat Jahn Lord Qſſulſton deſigned the eſtate ſhould remain in 
he family, and where the power is executed in fuch a man- 
ras totally to defeat this intention: it is in the diſcretion 
fthe court of equity to reſtrain it; and it appears from the 
cles, that the parties thereto thought Sooo. apiece to 
he younger children a good execution of the power, tho” 
he lady brought ſo great a portion. As to the anſwer, a Court 
vuld relieve the plaintiff againſt it, even after a decree, as 
ms obtained from him, without knowing of the articles; 
d by the plaintiff in that cauſe concealing from him what 
material for him to know, for the bill was really brought 
the late Earl, though in the name of the Lord Limington, 
bo had aſſigned over the appointment to him. 


5000 Wedneſday, March the 12th. 


ufd Attorney General for the defendants, Lord and Lady 
"y Limington, Mr. Paulet, and Lady Arabella his wife, and 
* . Wilmer, and Lady Mary his wife. 

" This caſe depends upon the codicil and articles, and may 
umu confidered under theſe two heads, Firſt, Whether the ar- 
ought to be carried into execution? And ſecondly, In 
* manner? and whether, ſo as to defeat the appoint- 
uus for the portions of younger children ? It appears from 
articles, that the late Earl was unable to make a preſent 
ment, and theſe articles were afterwards laid aſide, and 
Earl always acted without any regard to them, which is a 
ent evidence that the parties waived them, and the ſet- 
them up now may create confuſion, and defeat ſubſe- 
quent 


> ſertl6 
t mar 


ted power + will be eſtabliſhed by a decree of this Court, [ +155 ] 
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quent ſettlements. In 1681, Ford Lord Grey conveyed ©, 
tain lands in truſt to pay his debts, and raiſe 20,0001. for hi 
daughter's portion, payable as he ſhould appoint, and if , 
was not raiſed in his life-time in truſt, for her and her he; 
otherwiſe it was to go as the ſettled eſtate at CHillingbam. 


By the marriage articles, Ford Lord Grey covenants 99 
pay 20, ooo. for his daughter's portion, no proviſion is 
made for the payment of the principal, but he confeſſed : 
zudgment to ſecure the payment of the intereſt ; and there 
was a proviſo in the articles, that if Lord Oful/on died be 
fore the portion was paid, or a jointure made, the portion 
ſhould not be paid to his executors, but to Lady Ofſulfln: 
and that if Ford Lord Grey died before the portion was paid, 
all the ſaid lands ſhould come to Lady Mary and her heirs in 
full ſatisfaction of her portion and jointure. The next con. 
ſideration is, What has happened fince theſe articles? Fm 

[ +155 ] Lord Grey died before the + money was paid, and contr 
verſes having aroſe between Ralph Lord Grey, who ſucceed 
ed him in the honour and eſtate, and Charles Lord Off 
and his lady, in relation to the eſtate and incumbrance 
By articles dated the 18th of May 1703» it was agreed, tha 
Ralph Lord Grey ſhould pay off the ſeveral incumbrance 
and 15,co0/. to Lord Offulfton, not only in ſatisfaCtion of hi 
lady's portion, but of her right and title to the lands a 
ptemiſſes in mortgage; and that Lord Ofulfen ſhould ſ 
100. a year for every 10004. This was a new agreemeh 
and Lord and Lady O/ulfton covenant to convey the inh 
tance to Ra/ph Lord Grey and his heirs, which ſhews the 
proceeded on the proviſo that had happened, by Ford Lo 
Grey's dying before the payment of the money. But allo 
ing theſe articles are not waived, but are to be carried in 
execution, the next queſtion is, Whether the Ofulfon 
is to be deemed as a ſatisfaction of tHe covenant, and whetl 
theſe articles ſhall fet aſide the appointments in favour of 
younger children ? It does not appear indeed that any 
deſcended in fee to the plaintiff from his father the late 
but his father could have hindered him from enjoying 
Ofulftan eſtate ; for no eſtate being limited by the codici 
truſtees to preſerve the contingent remainders before 2 
was born, the late Earl could have barred the eſtate by al 
or a feoffment, and this eſtate comes limited to him as by 
articles. The late Earl under his general power appoint 
term of a thouſand: years for raiſing 8000/. to Lady Lin 


De Term. $. Hill. 1728-9. 


an and another term of a thouſand years, for railing the 
like portions for his other younger children. The articles 
re general, they recite indeed, that the Qſulſtom eſtate was 
o ſettled, that the Earl could not make a jointure, but then 
ke covenants to convey lands in fee; ſo that this general co- 
venant created no lien on any particular lands; where it is 
ered by articles to ſettle particular lands, they create a 
en on that particular eſtate, and the parties are conſidered 
in equity to have the ſame intereſt, as if the articles were 
vfually carried into execution; but where the articles are 
veneral, the perſon intitled to the benefit of them, claims 
ly as a general creditor by ſpecialty, as was admitted in the 
aſe of Lady Coventry : in that caſe a particular power was 
cited, and the Earl covenanted to ſettle lands by virtue of 
tis power (or otherwiſe) which words were adjudged to be 
nly auxiliary; beſides ſettlements were drawn, wherein the 

cular lands were deſcribed, but the Earl died before the 
ecution of them; ſo theſe articles can no ways affect his 
over under the codicil, either in law or equity, which he 
us executed by theſe deeds of appointment; and conſe- 
wently the appointments are good. 


And if the articles do not affect or reſtrain this power, I 
all next conſider whether it is executed in a reaſonable 
mer. It is plain, John Lord Offuifton deſigned to truſt 
ſon with + the execution of this power, and there is no +157 ] 
Iltance where a court of equity has controlled ſuch a power 
ally executed by a father in favour of his children, and the 
ator gave this power to his ſon, not only with a view to 
ie Ofſulflon eſtare, but alſo with regard to any other eſtate 
might be ſeized of by marriage, or otherwiſe, at the time 
| the execution of it, and was the very reaſon why he gave 
na diſcretionary power; and when the late Earl executed 
is power, the Grey eſtate alio of 3oool. a year was de- 
nded on the family; But this point is determined by the 
untiff's ſecond anſwer, which I do not conſider now as a 
A anſwer in reſpect of the articles, for if they were con- 
ed from him, without doubt it ſhall not prejudice him as 
Rem; but as far as the point was open and known to the 
untiff, ſo far it is a good anſwer. Now the codicil is par- 
Warly ſtated and ſet forth by the bills, and there is no 
of any impoſition on the plaintiff, and he has con- 
y paid the intereſt of the portions ſince his father's death. 
* next queſtion relates to Lord Limington, who claims 
wo. under the will of the late Earl, in which Lady Lim- 


ington 
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mgton is expreily named, and if he does not take by this yy 


he will not have a ſhilling out of the eſtate of her faule 
though he compounded a debt of 10,000/. and goool, int, 
reſt, for 800. ſo it is natural to think the late Earl her þ 
ther deſigned her a recompence, and therefore by his yi 
he ſets up the appointment, and diſcharges the truſt there 
for. himſelf, in favour of Lady Limington ; the portions we 
to be raiſed for all the younger children, and there is a; fl 
a declaration that the 80004. ſhould be raiſed for Lady Ii 
ington as for the others, but they rely on the words, Buj 
as net ta give them more than one 8oool. apiece, they ſhowhj 
intention, that only one 8ooal. for every child ſhould h 
charged on the eftate z but this is not to be applied to th 
other part of the cafe, that Lady Limington ſhall not hay 
the goool. becauſe ſhe before compounded a debt for anothg 
8000/.' but the words as to her are to be taken in the fan 
ſenſe as to the other children. If his power was well e 
ecuted, the appointment was good, and the aſſignment on 
of it to the late Earl was good, and he had a power to dei 
it to any perſon, as we think he has, to Lady Limingtun. 


Parol proof N. B. The Court would not allow parol proof to be 


ut allowed 
to be rea 

2s tothe in- 
tention of 
the teſlator. 
Poſt. Caſ. 


157. 


[ 4158 ] 


of Lord Tankerviile's intention to give the 8000/, by his 
to Lady Limingtan, though her counſel infiſted, they mig 
read proof of his having declared fo, tho' they could u 
read it to charge the real eſtate by the will. 


Mr.. Wills. 


Two objections have been made to the raiſing 8000. 
piece for the portions of the younger children, the article 
1695, + and the unreaſonableneſs of the ſums. But the 
ticles do not affect this queſtion for two reaſons ; firlt, | 
cauſe they are at an end; and ſecondly, becauſe if they 
ſtill ſubſiſting, and the plaintiff is intitled to have them a 
ried into execution, they create no lien on the Ofiul/fon ein 
but the plaintiff can have a ſatisfaction only out of then 
and perſonal aſſets of the late Earl. The waiver of ths 
ticles depends on the words, and the ſubſequent facts. I 
Lord Grey died beſore the portion was paid, in which a 


the articles were not to be carried into execution, 


16007. a year would deſcend on Lady O/ſulfer,, in lieu of | 
jointure, and the plaintiff would have no occaſion for? 
tlement, for thoſe lands would come to him by deſcent 


bis mother, and the Oſulſſen eſtate alſo, by the wil d 
grand -l a 
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grand-father. The ſubſequent tranſactions alſo ſhow the 
articles were not in being, becauſe the parties take no notice 
of them, and the articles of the 18th of May 1703, and the 
at of Parliament to confirm them, make no mention of theſe 
marriage articles, but go on another foot, for if the 15,0007. 
had been paid to make up the 20,000]. the late Earl would 
have covenanted to make a jointure for the whole 20,0001. 
and not for what he received; and though Lady O/ulfton 
mas executrix of Ford Lord Grey, if ſhe had retained any 
lets, the value of them, as that they amounted to 5000). 
x the like ſum, would have been mentioned. 


But if the articles ſtill ſubſiſt, the plaintiff is not intitled 
oa ſatisfaction out of the O/ulen eſtate, for tho' the codi- 
il, and the Ofſul/or: eſtate, are taken notice of in the arti- 
les, that recital does not ſhew he intended to ſettle that 
te, but rather the contrary; for the words are, That 
bn Lord Offu{fon had ſo ſettled the eſtate, that Lord Charles 
ould not make a jointure, ſo they cannot effect this provi- 
jon, which we claim not by the articles, but by the will of 
ur grand-father. 


As to the unreaſonableneſs of the ſums, the caſe of a 
tee and a father is very unlike, and all the parties ſeem 
allow this a reaſonable proviſion, becauſe they thought 
pool. a convenient portion when the family was poſſeſſed 
bly of the Oſſulſlon eſtate z and by the ſame rule, 8000. is 
realonable proviſion, when the Grey eſtate came into the 
nily; for the plaintiff by his anſwer confeſſes both eſtates 
de $o00/. a year, and his anſwers are very conſiſtent, for 
ry, one of his brothers, died between his firſt and ſecond 
wer, ſo that tho' he might think the ſums unreaſonable 
ben he put in his firſt anſwer, yet after the death of one, 
might ſubmit to have them raiſed for the others. 


As to the claim of Lord Limington, it does not appear, [ +159 } 
it when the late Earl gave him ſecurity for his lady's por- 
„ that he defigned the appointment ſhould be concealed, 
knther that it ſhould be kept on foot, for he might think 
oper to raiſe the money in caſe any of the children 
or for other reaſons, and it is plain by his will he did 
lefign this money ſhould fink into the inheritance, for 
lireCts it to be raiſed, and has not given it. to the other 
ren, or any other perſon, and his intention might be 

| | anſwered, 

1.faib 
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| anſwered, becauſe it would be only putting her in the ro 
| of his ſon, who died between the marriage and the mak; 

% of his will. And the words, But not to give them mars thy 
8000/. apiece, are in our favour, they imply he deſigned x 
the younger children ſhould have 8oool. a piece, therefor: 
we muſt have 8000. by the will, for we had nothing befor 
out of the eſtate. And if the portions are to be $000. x 
piece, Lord Limington never made any agreement to bar hin 
of this portion, becauſe he was alſo ignorant of the articly 
and as he has had nothing from the late Earl, the portion hy 
received ſhall not be taken as a fatisfattion. 


As to the queſtion, whether the appointments are unrez 
ſonable, there is a material difference whether the younger 
children apply to the Court, to have a defective execution d 
this power ſupplied ; in which caſe the Court may conſide 
in what manner they will relieve them, or whether the on 
er of the inheritance comes to ſet aſide the power, though 
is well executed at law. It is neceſſary alſo to conſider th 
time when theſe appointments were made. The Grey eſta 
was then deſcended, and theſe appointments are in fam 
of the younger children of the ſame mother, by whom tl 
eſtate came. They ſay we are volunteers; but it is, as[fa 
before, a material conſideration that we are not plaintiffs, a 
are the younger children to be conſidered merely as volunter 
for Mr. Paulet and Mr. Wilmer married, and made fail 
ments in proſpect of theſe portions. 


Mr. Fazalerley. 


If the power ſtood ſingly, the only obj ection would! 
that it is unreaſonably executed, though there are noc 
to warrant what the plaintiff inſiſts on. The Lord John 0 
/ulflon might have given his ſon Charles, the late Earl of 7: 

. erwille the whole eſtate; why then ſhall the Court com 
the indefinite power he has given him? and the exc 
is not unreaſonable, if it be conſidered only in relation tot 

O/julfton eſtate, the eldeſt ſon muſt be ſatisfied with the | 
eſtate, the more + younger children there are, their qu 
as well as circumſtances muſt be conſidered. The pla 

ons the eſtate to be 5000/, a year: it is probable too, 
Lord John gave the late Earl this power, with a "ey 


! 
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jaring. iter"eftace;” if the Galen eſtate was $0007;- 4 


, no body could think the appointments unreaſonable, 


Abe, and this is a prowiſton for children. 
„ Jr 
The articles does not determine or reſtrain this power, 
ecanfe they are no lien on the Oſulſſon eſtate. The cove- 
ant is to ſettle lands in fee, the articles indeed take notice of 
is eſtate, but not as of the eſtate that was to be ſettled, 
ut as of an eſtate that could not be ſettled; and ſince it 
pears that the late Earl had it under his conſideration, if 
e had deſigned to ſettle theſe lands in his covenant, to aſ- 
ire he would have referred to them. 
Mr. Baron Compre, 1 
IR 16 110431 , + 8 - 
Fin Lord Offu{fon, by his will and codicil, deviſed the 
ly eſtate to his ſon Charkes for lite, &c. with a power to 
abe a jointure, and à proviſion for younger children. In 
gg; Charles Lord Offulflon, on a treaty of marriage with, 
ary the daughter of Ford Lord Grey, covenants to ſettle. 
book a year in fee, and that if there was a ſon of that mar- 
ie, and younger children, they ſhould have 50001. apiece 
their portions; and the Grey eſtate was charged with 
500. the — of Maury. By articles entered into be- 
m Raſph Lord Grey, and Charles Lord Qſſulſton, and Lady 
en, Lord Oulan agrees to accept of 15, ooo“. in ſa- 
tion of his lady's portion, and of her right to any of 
ed premiſes, and to ſettle ioo. a year jointure 
every 10000. of her portion, but theſe articles make no 
wiion for younger children. Lord Charles, by two deeds 
; appoints 8000. apiece to be raiſed for the portions of 
Wy Bridpet, and his other younger children, out of part of 
ke farm rents of the Ofulfton eſtate, and afterwards by 
mil for a further ſecurity, and to prevent any defect in 
fecution of his power, the reſt of the Ofulflon eſtate is 


liable to the payment of thele portions, 


> firſt queſtion is, Whether 4000. a year are to be 
taſed and ſettled on the plaintiff? or, Whether the O/- 
n eſtate is to be conſidered as an equivalent? and I am 
nion that it ought; for it was not the intent of the 
es that 8000]. a year ſhould be ſettled, which would be 
ale if lands of 4000. a year ſhould be purchaſed, but 
r that 


or is it not the fame thing ſinee he has'two eſtates of that 


—_——— WR." 


A power of 
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that the O/u//on: eſtate ſhould be ſettled, for. notice is taken 
of it in the articles; it is about that value, and it was in the 
[ +160 ] power of + the late Earl to ſettle it, becauſe no eſtate was l. 
mited by the codicil, to truſtees to preſerve the contingent 
remainders. | | 


— .' 1 


As to the next queſtion of the portions, if it ſtood ſingy 
on the deeds of appointment, or the will, I am inclined tg 
think that 80001. for every younger child ought to be raiſed, 
though I allow that this Court will take care a general power WM,. 

de executed in a reaſonable manner, but will not interpoſe if 
the execution is not apparently unreaſonable, 


But then another queſtion is, if the marriage articles do 
not reſtrain this power? it cannot be denied, but a perſon 
may agree to confine himſelf in the execution of fuch z 

let us then conſider if by theſe articles the late Eu 

does not limit his power to raiſing of 5000. apiece ; he plain 
intended by theſe articles to ſettle 4000“. a year in this mats 
ner; 2000). a year for the jointure of his lady, 50000. + 
piece for younger children, and the reſt of the eſtate on the 
firſt, and every other ſon in tail male; he takes care of il 
the children of the marriage, and if theſe articles had ben 
carried into execution by a ſettlement of the Ofſulfen eliat 
the late Earl could not augment or increaſe thoſe portions, i 
the prejudice of his eldeſt ſon ; for by the ſame rule, l 
might leſſen or diminiſh them for his advantage: and whe 
revocation he has once executed his power, he cannot execute it agal 
once ex as is reſolved in 1 CG. in Diggs's caſe, of a power of revocatia 
ecured, can- But it is ſaid that the articles create no particular lien on 
not be ©X= Oſuſßon eſtate, but I think where a man has ſuch a gene 
again. power, and he confines himſelf in the execution of it, ti 
muſt be applied to the eſtate over which he has that power. 


7 

The articles of the 18th of May 1703, ſeem to me o 

to confirm the former articles, which are recited as they to 

be performed at that time, and the agreement to 

15,0007. in full of her portion, is no variance from d 

marriage articles, . becauſe as there were differences about l 

raiſing-of this 20,000/. the reſt might have been paid, 

otherwiſe ſatisfied, and it does not appear that any vari 
was deſigned. | 1 


The 
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Lady e x not being yet raiſed, as Lord Limington has 
greed to take g000,. in full of her marriage portion, ſhall 
go to him by the will of the late Earl, or to the executors, 
but this I ſhall ſpeak to hereafter. 


Lord Chief Juſtice Raymond. 


The prayer of the bill is to have the benefit of marriage 
articles, and to ſet aſide two deeds of appointment. The 
articles are not waived, but are to be carried into execution, 
and 4 they are not determined by the proviſo of Ford Lord 
Grey's dying before the portion was paid; by the articles 


1, Wthemſelves it appears, that proviſion was made for the pay- 
ſon Went of the intereſt, and the principal before was charged on 
ie eſtate, and by the articles in 1903 there was an agreement 
7) her for a compoſition, or the portion, and no other por- 
n is mentioned, and therefore the firſt articles were ſo far 


ried into execution, that the intereſt was paid, and the 
ncipal compounded, and the compoſition accepted in full 
{ her portion; and tho“ it is ſaid to be in bar of all Lady 
lens other demands, yet till it is in diſcharge of her 
tion too. 


As theſe articles then are to be carried into execution, I 
ink the Oſſalſton eſtate being permitted to come to the 
antiff, ſhall be taken by him as a ſatisfaction, and it looks 
if the parties to the articles intended it, for they take no- 
b of this eſtate, and that it was ſettled by the codicil in 
L a manner, that the late Earl could not make a jointure 
it of it, ſo ſoon as the marriage was to be had, (which was 
te months after) but why was that codicil recited, but with 
ex to that eſtate, out of which he could not ſettle a join- 
ſtill the portion was paid, and which he covenants to do 
payment, 


As to the portions, no doubt the power by the codicil is 
ler the influence of this Court, to ſee it executed in a 
able manner; but I do not found myſelf on that point, 
aſe I think the late Earl has reſtrained himſelf by the 
cles ; for if the Ofſu!fton eſtate is to be taken as a ſatisfac- 
of the articles, it would be ſtrange to ſay, that the Earl 
tne fame latitude of power left him over that eſtate he 
under the codicil; no; the articles are a purchaſe of thoſe 
tangy he covenants ſhall be charged only with portions 
00. 
As 


There is another queſtion too, whether the 5000. for | 


[11621 


. * .- | — 2 — — 
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As to Bord Limikiotin's demands, the late Earl of Faber. 
ville, "according to his power, has charged Lady Limingtu!' 
portion on the eſtate, but it is not yet raiſed, the eſtate ha 
not ore ſes burthen, the appointment has been reaffigned by 
Lord Liminzton, in truſt for the late Earl of Tanker his 
executors, adminiſtrators, and aſſigns. And the queſtion is 
Whether a new truſſ of this aſſignment is by the will declared 
for Lord Limington ? But we ſhall conſider further of this, 


Lord Chancellor. 

— The 0 to provide for younger children by the codici, 
take care us ſubject no doubt to the direction of this Court; but the 
_ — queſtion now is, If the late Earl has not reſtrained. himſelf, 
to — It appears by the articles not to be the intention of the pu- 
an eſtate ties, that 4000. a year ſhould be purchaſed, Lord Charley wa 
] +163 ] + then in poſſeſſion of the Q ſulſton eſtate of that value, which 
with por- would anſwer the articl Car they plainly refer to the cc 
ws — eil, and this eſtate; and the reaſon why the parties went 
children, is upon articles, and that no ſettlement was made, was, becaule 
executed in Lord Qſfalſion could not make a jointure till the payments 
2 CE the portion. As to the power, by theſe articles all th 
children are purchaſers ; he has limited the eſtate to the el 

eſt ſon, and laid on 5000/. apiece for the portions of yourge 

children, and any further charge is null, and the appoint 

ments are void for ſo much. The articles are not vam 

but by the plain intention of the parties are ſtill fubſiſting 

I queſtion if they could be waived, ſuppoſing the 2 
happened, muſt the eldeſt ſon have nothing at all, 


a greater eſtate deſcended to the mother. 


Lord Fein agrees to aecept of 8000 and the aſlg 
ment is made over, in truſt, for the late Earl, fo the eſt 
not having bore its burthen, this money muſt be raiſed prit 
facie for his executors ; but the queſtion is, If the will de 
not amount to a deviſe of the truſt ? and then Lady Linn 
ton will take as a legatee, and muſt be paid after credit 


but let this point be ſpoke to on Friday. 
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Friday, March the 11th, 


Mr, Solicitor General for the defendant Charles Bennet, 
commonly called Lord Offul/ten. 


The will of the late Earl of Tankerville takes notice of 
the appointment for Lady Limingzen's,portion, but not that 
it had been reaſſigned for his benefit, and that there might 
be a defect in the execution. of his power, or that the fee- 
farm rents might not be ſufficient, and to ſupply any ſuch 
defect, or want of value, and for the ſpeedier raiſing the 
portions, he deviſes all the Qſſulſton eſtate, &c. the will 
makes no variation of the right of the parties, but is rather 
a confirmation, and there appears no intention in Earl Tank- 
erville by this will to transfer any right, or to give a new 
right; and if the ſecurity proved ſufficient, and the power 
was well executed, nothing paſſed by the will, and the 
words, But ſo as not to give them more than 8000l. apigee, were 
put in to evidence his intention, and to avoid the preſent 
queſtion, becauſe Lord Limington had accepted 8000. in 
full of his lady's portion, But it is objected, that the word 
Give ſhews his intention to give them ſomething by this will ; 
n0z he does not deſign to give them any thing by the will, 
or to introduce a new deviſe, but to confirm what was al- 
rady given, and uſes no deviſing words. The aſſignment 
in truſt for the late Earl was a ſecret, at leaſt his will makes 
to, and if he had deſigned to renounce the benefit of this 


truſt, it is not to be ſuppoſed + but that he would have uſed [ +164 ] 


words to that purpoſe ; ſo that when this 8ooo!. is raiſed, 
Lord Limington will ſtand a truſtee for the executors of the 


ate Earl, and it muſt go into the perſonal eſtate, for the 
denefit of the reſiduary legatees. 


Mr. Attorney General 3 > 2 Lord and Lady 
Agro. 


The late Earl of Tankerville, by the aſſignment to Sir 
James Mifſon, was undoubtedly intitled to the benefit of the 
ppointment of the portion of Lady Limington, and to have 
raiſed, either for his own benefit, or for thoſe to whom 
be ſhould diſpoſe of it; and the queſtion is, Whether he 
has deviſed it to Lady Limington ? It is admitted, he did not 
Wrance a ſhilling for her portion, but compounded a debt 
if 10,000}, and ga@ol. intereſt for $000/. this therefore 

went 
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went to increaſe. his perſonal eſtate, and it is to be preſume 
that in honour and juſtice he would put her on the ſame fog 
with her other ſiſters, and therefore the words ſhall have this 
conſtruction put on them, if they are capable of it, as ye 
think they plainly are. . 


The will recites the appointments he had made in execy. 
tion of his power; it does not take notice indeed of the i. 
ſignment to Sir James Min, not becauſe it was a ſecret in 
the family, for that does not appear; or that he would wake 
it a ſecret by his will, for what purpoſe would that ſerve, when 
at his death it would appear, but becauſe he deſigned to 
take no benefit by it, he ſays, that in execution of his power 
by the codicil, he charges the whole eſtate with the payment 
of 8oool. to his daughter Wallap, and his other younger 


children. Suppoſe then the former execution to be defefline 


is not this a new execution of his power, expreſly in favour 
of Lady Limington, and it is mentioned to be for her, inthe 
ſame manner and form of words as for the other younger 
children, and therefore the teſtator ſhall be ſuppoſed to 
mean the ſame thing by the ſame words; he limits by the 
will a new term of two thouſand years, this is a new legal 
eſtate, and a new truſt is created for the benefit of Lady 
Limington, the ſums are to be levied and raiſed tor the beneſt 
of his four younger children, and he makes no diſiindia 
between them, and the words are as plain as if he had {ai 
for the benefit of his four younger children, which would 
have admitted of no diſpute. The words, But not to give tit 
more than goool. apiece, ſhew, that he intended to charge th 
eſtate but with one 8000o/. not that he did not defign to devil 
this ®o00/. to Lady Limington, becauſe ſhe had received 8000 


compoſition money for a debt, and they cannot be taken 


this ſenſe in reſpect of Lady Limington, becauſe they) 
equally applied to all the children, and the diſpute in queſto 
is not, Whether two 8ooc/. ſhall be raiſed, but to whom ti 


I 4165 ] truſt of one belongs? and thoſe words ſhew + he deſigned! 


give them ſomething, and only manifeſt his intention, th 
they ſhould not have two Booof, by his gift, he had gie 
Lady Limingian nothing before. | 


Mr. Fazakerhy. 


By the expreſs words of the will, the truſtees are ito | 


and raiſe 8000. to his four younger children, ſo that * 
in... exp (il 
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aicitly declared the truſt to be for their benefit, and he 
«afterwards, It being his intention that the portions ſhould 
; raiſed for the benefit of his four younger children; ſo 
bit to ſay he deſigned three of theſe ſums for his younger 
vidren, and the fourth for his executors, is ſaying directly 
ntrary to the words of the will, and the intention of the 
ator, and he had not in view the 8000. he had paid 
ly Limiagton, but only the fums he had charged. 


Mr. Baron Comyns. 
Lord Limington, previous to his marriage with Lady 
niger, one of the daughters of the late Earl of Tankerville, 
yrees to accept Boool. in full of her portion, and to ſhew that 
did hot expect any advantage from the ſums to be raiſed 


3 K , : 

ve, r younger chiidren's portions, , purſuant to the power of 
our e late Earl, he a ſſigns all the benefit he might claim thereby 
the WS the faid Earl: When the Earl made his will, it was cer- 


ly in bis power to have relinquiſhed this advantage, but 
e queſtion is, Whether the words are clear to give the 
ol. to Lady Limingten ? And from the conſtruction of 
whole will, I think they are not; the recitals do not ſhew 
y ſuch intention, and it is plain by the directions, that he 
pned this will only to ſupply any defect in the power, or 
ue of the fee farm rents; this is his deſign in expreſs 
Ids, and it is hard, by an implied conſtruction, to put a 
erent meaning on them: it is objected, that when he 
tes new terms of 2000 years, he ſays the truſt of thoſe 
vs is to raiſe portions for his four younger children; ſo 
bleſs it was, he deſigned the portion of Lady Bridget 
ald be raiſed as well as the other portions; and it cannot 
ntended from the words, that theſe portions ſhould be 
poſed of in any other manner, than if they had been 
ed by a decree, or otherwiſe, and then they who had 
ferred their right, would have held them in truſt for 
e to whom they had aſſigned them, the teſtator could 
vell have expreſſed himſelf otherwiſe; but he does not 
how the money, when raiſed, is to be diſpoſed, but 
ts that to be explained by former agreements. He had 
le appointments, not only for raiſing the portion of Lady 
anten, but of the other younger children, and recites 
b appointments in his will, and his intention was, that 
o kate deviſed ſhould be only an additional ſecurity. It is 
he M chat by the words, But nt to give them more than 80ool. L #160 } 4 


plicl apiece, 
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apiece, it is plain he deſigned to give them ſomething, bu 
cannot ſee the inference, he gives nothing by way 7 dert 
but uſes thoſe words to exclude any conſtruction that 
defigned by thoſe new terms, to give more than he had 
former appointments. ; | 


| 


Lord Chief Juſtice Raymond. 


I am of the ſame opinion with Mr. Baron Comyn : The 
can be no doubt as it ſtands on the aſſignment; for], 
Limington has declared himſelf ſatisfied, and afligned on 
the appointment in truſt for the late Earl of Tankery 
but the queſtion is, Whether the will gives this truſt bat 
again? and we cannot by implication ſuppoſe ſo, contrary 
the expreſs words, the will recites the codicil and the 
pointments, and leſt there ſhould be any defect in the t 
ecution of his power, or that the appointment ſhould not 
ſufficient, he charges all his eſtate with the portions of | 
younger children, and veſts a term of two thouſand year 
truſtees, for the ſpeedy and eaſy raiſing of the ſaid porti 
that were to be raiſed by the appointments : and he ſays 


ter, that they were to be a further ſecurity for the ſaid pitt 
tions, as to the words, But not to give them more than do 
apiece, he makes himſelf the giver by the appointments, | 
declares he deſigns to give them no more; and this be Wor 
already given to Lord Limington, and the words are tron 


againſt him. | 
Lord Chancellor. 


Lord Limington certainly made a diſadvantageous bar 
his lady was intitled to 10,000/. and intereſt, and he wa 
unapprized of her right, becauſe it is recited in his mam 
articles; and he covenants to releaſe it, and to accept 80 
in full of her portion, and afterwards he executes a ri 
and aſſigus the deed of appointment for raiſing the mone 
Sir James Miſſon, for the benefit of the late Earl of Tan 
ville ; but the money muſt be raiſed in the name of 
Limington, and the will be a truſtee for the Earl : but 
queſtion is, Whether ſhe is now a truſtee for his execut 
or whether he has deviſed the truſt to her ? he certainly 
not in plain expreſs words; ſo that his intention mull 
made out by implication, which can never ouſt an e 
declaration. The plain intent of his will was, =_ 


! after 
bi day 


loool. 
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auld be any defect in the execution of his power, or the 
«rity, he charges all the'eſtare with a new term, which 
not in all events to be liable; but if the fee farm rents 
ere not fufflcient. then to raiſe the portions, or ſo much as 
hey would not raiſe, his intention was to raiſe the ſums 
jarged by the appointments. Then come the negative 
ords; + But not to give them more than 8oool. apiece, to ſhew 
« intention not to give the children more, therefore ſince 
y Limington has received 8000/4. and the will ſays ſhe is 
> have no more, we cannot conſtrue it otherwiſe; ſo her 
vrtion being aſſigned to the late Earl of Tankerville, muſt go 
p his executors when it is raiſed. 


Ur, Prere Williams for the defendants, the younger children. 


The late Earl having deviſed $0007. apiece to his younger 

ildren, and your lordſhip having determined he had 1188 
lower to charge the eſtate with 5000. only, the reſidue power to 
ugbt to be made good out of his perſonal eſtate. If one charge only 
rants an annuity out of his manor of Dale, and has no 599% 6k 
< manor, yet the perſon of the grantor will be liable to — 
be annuity, Children are conſidered as creditors, and de- apiece, ſhall 
ive ſurrenders are frequently made good by a court of v bemade 
quity for their benefit. In the caſe of Savil and Blackett, _= —— 
reed in 1722, lands were ſettled in truſt to the uſe of eue, be- 
for ninety nine years, if he ſhould ſo long live, remainder cauſe be 
truſtees to preſerve contingent remainders, remainder to 

s firſt, and every other ſon in tail male, remainder over, charge the 
th a power to 4, to charge the eſtate with portions for his lands, and 
wnger children: 4, the truſtees, and his eldeſt ſon, join 3 ns 
dar 2 common recovery of the lands; afterwards A makes his — og 
was WW, and reciting his power, charges the eſtate with 1000. his perſonal 
marie the portion of his daughter, and alſo deviſes to her 1000/. ate. 

t goſdere the common recovery having extinguiſhed his power, if one 
ae Macclesfield decreed that the 100cl. charged on the Suite ont 
none Wate ſhould be paid out of the perſonal eſtate of the teſta- of re eng 
Ton, becauſe it was the caſe of a daughter; and that it ap- wor of Date, 


of led by the will he deſigned the ſhould have it. In that udn ne 
but e the father executed a power he had not, here he has yer his per-. 
ecutlcuted his power further than it extends. ſon is lia- 


in ? ble. 
" * a power to charge lands with pertions for younger children, ſuffers a recovery, 
"Mer by will reciting his power, he charges the eſtate with 1ccol. for the portion 
ex ly i daughter, aud deviſes her 1ccol. the recovery having extinguiſhed bis power, 
eſt ol. charged on the lands was decreed to be paid out of his perſonal eſlate. 


lb 
Lord 
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You need not labour this point; for by the will of dhe 
late Earl of Tankerwille, it appears that theſe portions wr 
only to be raiſed out of the lands, and the whole perſony 
eſtate is deviſed away. The Court therefore declarg, 
that the articles dated the 19th of Zune 1695, are ſubſiſtng 
and obligatory, and ought to be carried into execution; nl 
that the Qſſulſton eſtate is the 4000. a year intended by 
thoſe articles to be ſettled, which being limited by the codii 
of John Lord Ofſulften to the plaintiff in tail male, who y; 
in poſſeſſion at the death of his father, and Charles the lus 
Earl, having done no act to defeat that limitation, it is to he 

[ +168 J conſidered as a + performance of the articles on his par; 

and therefore, as to ſo much of the bill as prays a ſettlena 

of lands of 4000“. a year, on the foot of the ſaid articl 

the bill is to be diſmifled ; And the Court alſo declares, thit 

the power given by the codicil of John Lord Offulfen t 
Charles his ſon, to make proviſions for younger children, 

reſtrained by the ſaid articles to 5000). apiece, and that ur 

der the deeds of appointment, and the will, gooo!. api 

and no more, are to be raiſed for, and as, the portions « 

his ſon Gray Bennet, and of his daughters, Lady Limingh 

Lady Annabella, and Lady Mary, with intereſt from ti 

death of the late Earl, 


| 
| 
| 
| 
| 
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* Thurſday, May the iſt.! | 
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3 | 
toon & al, verſus PALMER & ay. MT 
Mr. Attorney General for the defendants. 2 


THIS is the day for the defendants to ſhew cauſe, why ww 
 injundtion ſhould not be granted. The plaintiffs, who ; 
tenants of the manor of Y/alton upon Thames, in the 

any of „have brought this bill for an injunction, to 

train the detendants from digging clay to make bricks, 

n cutting down the furze, and hindering them from their 

tt of paſture in the waſte of the ſaid manor, and from in- 

ling the common fields. The defendant Mr. Palmer, 

0 is lord of the manor, granted a licenſe to the defendant 

dd Shannon, a tenant of the ſaid manor, to dig for brick- 

th to enlarge the offices belonging to his meſſuage within 

laid manor, under which licenſe he has dug up about two 

es of the waſte, which confiſts of fix thouſand; and the 

untiff's affidavits do not ſhew that ſufficient common is not 

and they inſiſt by their bill, that they have a right to 

| the ſoil, and take the turf for their meſſuages, ſo that 

rd Shannorr, as a tenant, has a right alſo to the bricks, to 
expended on the premiſſes. 


The plaintiffs ſay, they have a right of common in the 
mon fields, fron; the time the corn is taken away, till 
ads are ſown again, and that our incloſure (which is 
of ten acres) is an obſtruction to this right, whereas [ +170 ] 
not take away, or prejudice it, Mr. Palmer has only 
ea ditch and a fence on the fide of the road, to prevent 
attle entering the ſaid fields, as they paſs to and from 
jury Ferry, which carries them from Middleſex to Surry, 
om Surry to Middleſex, and they are open in ſeveral 
e for the cattle to come in. 1 
r. 


” 
oy 


| .- titled to every thing in it, from which be is not excluded by 


+171 ] gdered as a nufance + in the waſte, and the defendants ouy 
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Mr. Wills. Is 


The lord has certainly gar ff make brick in the wiſe 
if he does no injury ta the tenants ; and the ſtatute of Mer. 
ton, 20 H. 3. ch. 4. is in our favour, by which the lord 

mcloſe, it he leave ſufficient for the tenants; and if he un 
incloſe, ſure he may afrerwards do what he pleaſes with the 
incloſure, and why may not he uſe the ſame liberty in 

of the waſte without incloſing, for that will be leſs damage i 
the cemmoners, for the graſs and furze will grow again, and 
then they will have the benefit of them, whereas if theſe 
two acres had bern incloſed, they would haye loſt all advan 

a Mr. Fazakerly. 


The waſte of a manor belongs to the lord, and he is in 


the cufforn of the manor. The plaintiffs intitle themſelie 
to the paſture, furze, and turf, but do not ſwear we hare 
not left ſufficient for them, whereas they onght to have mad 
out very clearly that they were prejudiced.” The lord may 
exercife his dominion, and incloſe, though the tenants han 
a right in every part of it, and if the plaintiffs had brougii 
an action againft the lord, they muſt ſhew by their decl 
tion, that they could not enjoy the common in fo ample 
manner. In the northern counties, the lords greateſt eſtate 
lie frequently in their waſtes, and it would be the greatel 
injury to them, if their tenants could reſtrain them frod 
digging for coalls. | 


Mr. Solicitor General for the plaintiffs. 


This bill is brought by the tenants to eſtabliſh their eu 
toms, and to be quieted in the enjoyment of their commo 
againſt incroachments, and ſets forth, that as well the fret 
hold, as the copyhold tenants of the maner, have a right( 
turbary, paſture, and furze, and that the digging for brit 

the defendants is an injury to this right, and more p 
judicial, than if the lord had incloſed fo much; if pits 
dug in the incloſure, the damage reaches no further, but 
they are dug up and down in the waſte, they may prove de 
deſtructive to the tenants cattle; and theſe pits may be co 


to be reſtrained from digging, at leaſt till they have put 
their anſwers. 
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e do not deſire the incloſure to be abated, but only an 
junction to prevent further and future incloſures, and the 
lord cannot incloſe, though he leaves gaps here and there 
y the cattle, becauſe thoſe are not ſo beneficial, as to have 
he fields lie open. But whatever right a lord who is owner 
the inheritance has, the defendant is not ſuch a one, but 
poly a leſſee under the grant of the Crown; ſo that what he 
; doing he bas no right to do, and is injurious to the Crown, 
ind this Court will take care that the right of the Crown 
hall not be prejudiced, by what means ſoever the right ap- 
ars to them, and therefore will reſtrain, the defendant by 
junction from committing further injuries to the Crown. 


Maſter of the Rolls. 


think the defendants have ſhewn good cauſe, why an 

junction ſhould not be granted, becauſe it would be a pre- 

dice to the lord, who is owner of the ſoil. By the ſtatute 

it Merton, he may incloſe againſt the tenants, and by the 

at, of JYeftmin/?. 13 Ed. 1. ch. 46. he may approve, againſt 

bole who have a right of common, if he leave ſufficient ; 

be does not, they have a proper remedy againſt him at 

w, but the plaintiffs in their affidavits, do not ſwear that 

ere is not ſufficient common left. I am not ſatisfied that The Court 
junctions as to lands, by the courſe of the Court ought to ayes ral 
granted before anſwer, (unleſs the defendant prays time — — 5 wg 
i in contempt) only in two caſes, to ſtay waſte, becauſe a fore an- 

t of waſte lies at common law, and to quiet a poſſeſſion ſwer, in 
the ſtat, 18 H. 6. ch. g. where the plaintiff has been in = dapany 

be actual quiet and peaceable poſſeſſion for three years laſt ſtay waſte, 
ilt before the filing the bill, And it ſeemed to him that and to quiet 
us injunCtion could not be ranked under either of theſe my 
ads, and he thought the Court ſhould be extreme cautious the plaintiff 
granting extraordinary injunctions before anſwer eſpecially, bas been 
de remembered a caſe where an injunction to ſtay work- _ Lori 
Ia colliery till anſwer, did irreparable damage. The in- — 


ure is a benefit, rather than an injury to the plaintiffs. before the 
ling the 
| bill. 1 Fen. 156. Curſ. Canc. 450- 


Lord Chancellor. 


hs to the q 0 0 . . £ 1 The lord 
incloſure, the plaintiffs having a righ: of com ire i. 

lands ia 

which 


have commons, only by reaſon of vicinage. Co, Lit. 122. a. 7 Co. 5, 4 Co. 38. b. 
lord 


* in the common fields, only by reaſon of vicinage, the 


' 
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rd may incloſe ; but if he had no right, this incloſure h; 

ervice to the plaintiffs, But the principal queſtion rely 

to the digging for bricks. If the Court ſhould be haſy u 

+172 J granting + theſe injunctions, the lord could not open a Mine, 

- 3 or fear the tenant ſhould file bis bill, becauſe he has a right 
»xainſt the to the turf, The ſoil is the lord's, and the commoner ha y 
lord of the Fight to it, or can take it away, or kill a rabbit on it, but f 
manor, to intitled only to the herbage, and that not excluſive of th, 
9 lord (unleſs by cuſtom) or in an unlimited manner, but aj 
ging brick- for the cattle levant and eouchant on his tenement ; and ſul 
earth in the the Court, before anſwer, reſtrain the lord from what i; f 
waſte, in clearly his right? the plaintiffs may bring their action, by 


3 in this they muſt declare the lord has not left them ſufficie 


of common, common; and he may prove and give in evidence they hay 


and ona ſufficient, 2 Fern. 116, there the Court was fo far fron 
iy granting an injunction, that the bill was diſmiſſed, and thy 
ſwer, the Plaintiffs left to their remedy at law ; and therefore [ all 
Court re- the cauſe, and the order for the injunction muſt be & 


tuſedt® charged. 2 Vern. 301, 356. 


nt an in- 
junction, 5 
becauſe the ſoil is the lord's, and the plaintiffs had not ſwore that he had not left the 


ſufficient common. 


And his lordſhip and the Maſter of the Rolls agreed, th 
the eſtate of the defendant could not be taken notice of | 
the Court. The Maſter of the Rolls ſaid, that poſli 
after anſwer, if it appeared the lord was making a veryy 
reaſonable uſe of his ownerſhip of the ſoil, to the plain d 
mage of the tenants, the Court might grant ſuch an injun 
tion as was now aſked ; but he was not fatisfied it ought! 
be granted before anſwer, be the caſe what it will, 


Caſo 4 wy Saturday, May the 17th. 
3 16 1:15 DS/PIT-LON:S8. 
| ANONYMUS. 
1 THE Clerk in Court may pray payment of bis bil 


may pro- coſts in this Court, either againſt the ſolicitor, or the cliet 
ceed here tho' he cannot proceed at law againſt the client, for wan 


for his bill, : 
either a retainer. 


again} the 85 5 
ſolicutor, or client, though he cannot ſue the client at law for want of 3 retainer. 


Medi 
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IWedneſday, May the 21ſt. 
\ BARRY verſus EDGWORTH, a.” 
Mr, Attorney General for the plaintiff. Rolls, 


THE bill is brought by Mrs, Barry, the ſiſter of the te- Ab. Eq. Cat. 
atrix, to have the deeds and writings brought into Court 178. 8. C. 
br their ſafe cuſtody, ſhe being intitled, as heir to her + ſiſter, [ +173 ] 
0 the reverſion of the lands deviſed to the defendant for life. 

ad the ſingle queſtion for the judgment of the Court is, 

n theſe words of the will, I give and bequeath all my 

lands and eſtate in Upper Cateſby in Northamptonſhire, with 

all their appurtenants, to William Edgworth, Eſq; Whe- 

ber they carry a fee, or an eſtate for life only, I allow that 

he word eſtate carries ſometimes, not only the thing itſelf, 

it all the intereſt the party had in it; as, where the teſtator 

eviſcs all his real and perſonal eſtate whatſoever : and this 

ſolemnly adjudged in the caſe of the Counteſs of Bridg- A deviſe of 
ater verſus the Duke of Bolton, 1 Salk. 256, Caſ. 15. — ray 
jough till that reſolution, this has been a point much doubt- eftate will 
and often debated ; but the word eſtate does not always, paſs a fee. 
d neceſſarily carry a fee, for where it is coupled only with 8 
onal things, it will extend only to them. The word eſtatec 
this will, is but a deſcription of the thing the teſtatrix 

boned to paſs: all my eſtate in Upper Cate/by is only a 

al deſeription, but the legal intereſt cannot be ſaid to lie 

re, for that is only in confideration of law; and there is 

great difference between the words, All my real eſtate, and 

words, All my real eſtate at ſuch a place. 


Mr. Robins . 


In the caſe of 7/ilkinſon verſus Merryland, Cro. Ca. 323, 
intention appeared plain to give away every thing, yet 
lee did not paſs. In 4 Mod. 89, Carter verſus Horner, 
judgment is given, which ſhews it was no plain caſe. In 
» verſus Tindal, in 1706, it was adjudged in B. R. 
thy the words, All my lands, tenements, and heredita- 
Mts, 2 fee would "paſs, but that conſtruction was made in 
or of a perpetual charity. | 


O Mr. 
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Mr. Sqlicitor General for the defendant. 


I allow that a deviſe of all my lands paſſes only an eſtat 
for life, and the counſel for the plaintiff likewiſe agree, thy 
a deviſe of all my real eſtate will extend to all the intereſt the 
teſtator had, and if he was ſeized in fee, will paſs the inhe. 
ritance; and that there have been no variety of Opinion 
fince the caſe of the Counteſs of Bridgwater verſus the 

Duke of Bolton, unleſs thoſe words of the will are controllel 
by any other; but in our cafe there are no other word tg 
make a variance; they. ſay, if the word e/fate is couplel 
with perſonal things it will extend only to them ; but this 
argument turns againſt them, for here the word eſtate is 

[+174] coupled only with lands, + which paſſes the thing, and the 

teſtatrix made uſe of theſe words to prevent all doubt, and 
to ſhew ſhe intended to paſs away all her intereſt in thoſe 

3 Keb. 245. lands, which ſhe had before deviſed by expreſs words, The 

2 64. words in Upper Cate/by are added by way of reſtriction of the 
1 Mod. 44 lands, not of her intereſt, for ſhe might (for ought app 

S:yl. 281. to the contrary) have other lands lying elſewhere; and | 


. * Ab. Mod. 100, Vilſon verſus Robinſon, is an authority in print, 


Mr. Peere Williams. 


In a will, no ſtrict legal words are requiſite ; but if the 
meaning of them is plain, they are to take effect, and nd 
words in a will are to be rejected that can have a reaſonable 
ſenſe put on them. If the word efate, is not made uſe ol 
in this will to paſs a fee, it is uſeleſs, and put in to no pur 
poſe, in many of the book caſes, the word may be ſatishe 
by conſtruing it to paſs an eſtate for life; but this is dont 
here by the word lands, ſo that it muſt paſs the fee, or nc 
thing. In the caſe of Wilſon and Robinſon the ſame objec 

The words, tion was made to the reſtriction of the place as here, but ma 
whole re- over-ruled. In the caſe of Norton verſus Lad, 1 Luut 
mainder, in a „the words, I give the whole remainder of all tho 
will, paſs a 755 , 80 

* "2x lands which I have given. to my ſiſter Alice, paſſed a fee ; bu 
All my eflate, are more proper words to paſs the inheritance 
than my whole remainder; and the intention of the teſtatr 
is plain; for ſhe has given the defendant, whom ſhe d 
ſigned to marry, all her perſonal eſtate, even her weddin 
cloaths, and ſhe takes notice of the plaintiff, her ſiſter, a 
bequeaths her 100/. and I have-known many caſes adjudgt 
at niſi prius, on the authority of the caſe of the Countels* 
Bridgwater verſus the Duke of Bolton, 1 


Py 
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Mr. Attorney General's reply. 


The words, whole remainder, are of the ſame import, as 
remainder in fee; and the caſe of 7Y/i/ſon and Robinſon, 
though it ſeems againſt us, is very diſtinguiſhable from ours, 
there was a particular cuſtomary intereſt, and the words de- 
ſcribe and paſs all that cuſtomary, or tenant right. 


Maſter of the Rolls. 


The caſe of the Counteſs of Bridg water verſus the Duke 
of Balton, was often argued, and Mr. Cowper (afterwards 
Lord Oper) who was of council with the Duke of Bolton, 
wviſed him not to bring a writ of error. It has been ſaid 
tat 4 ſeveral caſes have been fince adjudged accordingly at{ #175 J 
n prius ; and I have known many decrees made in this 
art on that authority. In that cafe many former reſolu- 
ons were cited that agreed with it, and none that claſhed. 
by that reſolution, a deviſe of all my real eſtate, or of all 
real eftate in ſuch a particular place, will paſs the inhe- 
tance of all the lands the teſtator had the fee of; for ac- 
ding to Mr. Solicitor General's diſtinction, confining the 
ds to ſuch a place, does not reſtrain the intereſt of the 
wiſee, but the thing; ſo if the teſtator has lands in 4 and 
„a deviſe of all his eſtate in B will pals the fee, 


The word gate primarily imports the intereſt a perſon has The word 
| any thing, but ſecondarily the thing itſelf, becauſe it is eſtate, pri- 


ipoltble to have the intereſt without the thing. The 2 


as of this will plainly ſhew it was the teſtatrix her inten- intereſt in 
in to paſs the fee; ſhe not only gives the thing by the tbe thing, 
nd lands, but adds the words, and eftate ; if the words had 424 fecon- 


en, All my lands, or eftate, Jam of opinion that lands and 3 


ate would have been only terms ſynonimous; but the word E, What 
ate here has an additional ſenſe, and is, as if ſhe had de- paſſes by a 


Wall her lands, and all her intereſt in them. — rb bay 


or eſtate, 
Itte words, I give and bequeath all my lands and eſtate in Upper Catefty, a fee paſſes, 

the words, In Upper Cateſby, do not reſtrain the intereſt of the deviſee, but the thing, 
at lands lying elſewhere will not paſs. 


The caſe of Wilſon and Robinſon does not come up to this , 690, ; 
for what was his tenant right, but a right to the inheri- 564. 


de ſub modo? I have no doubt on theſe words; and ; yon. Cal . 
| 2, 199, 
Sigh. 293. 3 Mod. 45, 104, Show. 348. 4 Mod. 89. Poſt. Caf. 133. 


> though 


De Term. Paſch. 1729. 


though it is uſual on a point ot law for the Court to direg , 
trial, or a caſe to be ſtated for the opinion of the Judges, | 
ſhall not do either in this caſe, but will diſmiſs the bill, be. 
cauſe the plaintiff, after the death of the defendant, my 


bring an ejectment. 


C if $ 1 0 : * f 

At the Friday, May the 23d. 
: —_— 

rs vie. - 
mm MOTIONS. 

cellor. 


| ANONYMUS. 
128 Mr. Lutwych moved that the plaintiff might give fecuriy 


plaintiff is 


in the ſer- to the ſenior fix Clerk, not towards the cauſe, to pay coſt, | 
vice of a on affidavit of his being in the ſervice, and under the po-. the 
roo mug dection of the Genogſe envoy, and produced a precede, ſe 
give ſecu- 8 Ann. made by Lord Cowper. And the Lord Chancellor de 
1 to pay made an order accordingly. | relat 

; Ho ao 882 And 
[ +176 J By the conſtant rules of the Court a dedimus to take ] ou 


By the rules anſwer is returnable the firſt return of the next term, but 
of the Court hy the practice it is not returned, till the ſecond return « 
a dedimus a ＋ , 

is returna- Hilary and Trinity terms, becauſe the vacations between 
ble the firſt Mjchaelmas and Hilary, and between Zafter and Trin 
1 terms are ſo ſhort, and this practice was allowed by th 
term, but Maſter of the Rolls. 

by the prac» | *. 

tice it is not | 

returned till the ſecond return of Hilary and Trinity terms. 
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Monday, June the 16th. Cate yo. 


NICHOLAS & ar, verſus SOUTHWELL & ar. Mater of 

; e Rolls, 
l WHERE lands are deviſed in truſt, to ſell to pay debts, pere 
to. the creditors are ceſtuy que truſt, and may bring a bill for a lands are 
r ſpecifick execution of a contract, for a purchaſe of part of deviſed for 
ori the lands, or to have the benefit of any other agreement _ of 

xcating to the eſtate, made by the teſtator in his life-time. credltors 

And it was decreed in this caſe, That the perſonal eſtate may bring 
e nWhould be applied in the firſt place for the payment of debts ; ey for 
b that was not ſufficient, then the real eſtate in poſſeſſion, tion o: 


ext in reverſion, then the ſpecifick legacies, and laſtly, the contract 


* ernalia. made by the 
$ paraph | al teſtator, for 

a ſale of part of the lands. 

MM How the eftate in ſuch a caſe is to be applied to pay the debts. Welſ. vo. Rep. in 


nc, 179, Swind, part 6. ſet. 7. Cro. Ca. 343, Moor 213. Caf. 354. 


Tueſday, June the 17th. G 
In Court 
THOMAS verſus WILLIAMS. | 3 


Mr. Attorney General for the plaintiff. 


MR. Williams deviſed to his daughter Gladis 250l. for 
portion, and for the better ſecurity of the payment, he 

filed all his real eſtate to the defendant Lewellin Williams 
$lon, and his heirs, in truſt, out of the rents and profits, 
dyears after his deceaſe, to pay the money, and appoint- 
i the defendant his executor, Michael Williams, by arti- 
s, reciting, That a marriage was ſhortly intended to be 
with + the ſaid Glacis, and that ſhe was intitled to 250ʃ. 
wer the will of her father, and that her mother had 
agreed 
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agreed to give her 2501. more, covenants, in confideraticn - 
ot the ſaid g oO. to aſſure lands of 200/. a year on the iſſue 
of that marriage, and on 100/. a year on G/adis for her 
jointure, the marriage was had, and the mother paid the 
2501. Michael Williams made his will, and appointed his 
wife Cladis executrix and reſiduary legatce, and having never 
received the 250/. in his life-time, it ſtill remained the eſtate 
of Gladis ; ſome time after, Thomas the plaintiff made hi; 


| 
| 
addreſſes to Gladis, and pending the courtſhip, ſhe gave 2 , 
receipt to the defendant her brother, whereby ſhe acknoy. 
ledges to have received 2450/. in full of what remained un. 
aid as the conſideration of her jointure, the marriage took - 
effect, and Gladss is ſince dead, and this bill is brought by 4 
the plaintiff, as her adminiſtrator, to be paid the ſaid 2504. i 
out of the real and perſonal eſtate of Williams the father, 5 
notwithſtanding the ſaid receipt, no money being really paid lc 
to Gladis ;, but it was executed by her voluntarily, and with. WF © 
out conſideration, during a treaty of marriage with the plain. Gy 
tiff, and therefore according to the uſual equity of the Court, La 
muſt be conſidered as a fraud on him. 15 
Mr. Solicitor General for the defendant. ” 
Lewellen Williams was but ſeventeen years of age when r 
father died, ſo that though he proved the will, the mother FE 
managed and received all his eſtate, The marriage ſet 
ment was made by Mr. Williams a few months after the fs + 
ther's death, and the mother voluntarily agreed to add 2500 
to the portion of Gladrs, though at that time ſhe had no a 
fund to pay it out of, but the eſtate of the ſon. In 17218 
Michael Williams died, and Gladis the wife, either in her 
own rignt, or as his repreſentative, was certainly intitled tt 
the 252/. deviſed to her by the will of her father. Tix 71 
plaintiff Thomas afterwards made his addreſſes to Glad » 
and ſhe gave this receipt between the courtſhip and the ma l 
riage, and the only queſtion is, Whether this receipt ö WW" | 
ſufficient diſcharge of the legacy in equity? or whether thi Me 
Court will ſet it aſide, as a fraud on Gladis, being executes 
by her without any conſideration, or as a fraud on the plail he 
tiff, who was then under a treaty of marriage with be 1 
But this bill is not brought by Thomas, as huſband duri 


the life of the wife, though the lived three years after f 
marriage, but as her adminiſtrator, and thereſore he © 


have no better title than ſhe. had, but if the coverture / 
t 
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aul ſubſiſting, neither ſhe or the huſband could ſay there 
was any fraud in this caſe. Courts of equity indeed have 
relieved in many places, -where the wife's portion has been 
conſidered by the huſband as ſubſiſting, and he has made a 


| ſettlement in view of it, but there is no proof that this le- f 
l was repreſented to the plaintiff, or conſidered by him as 

: any part of his wife's portion, or that he made her a ſettle- [ +179 ] 

Fm | | 79 

, ment in conſideration of it; on the contrary, he had only a 

N ſmall collector's place, and no eſtate, and ſhe brought him 

* 1001. a year in jointure, and too. in money, and it was the 

- WW more reaſonable, that Gl/adis ſhould give this receipt, be- 

& cauſe the mother, who advanced her the 250/. had no fund 

a to raiſe it out of, but the brother's eſtate, to whom ſhe was 


xccountable for it; and it was but juſtice to her ſon and her- 


e to procure this receipt, ſo this receipt was given for 

110 good cauſe, and cannot be conſidered as a fraud either on 

the Gladis or the plaintiff. In the caſe of King verſus Cotton, Equity wil 

1 Lady Cotton was in poſſeſhon of a conſiderable real eſtate, oy 22 
) 210 


2nd pending the treaty of marriage, ſhe made ſeveral leaſes — 
for a long term of years, in truſt for the benefit of her children leaſes made 
by ber former huſband : Mr, King, after marriage, brought by the wiſe 
z bill to be relieved againit theſe leaſes, becauſe Lady Cotton pending 


courtſhip, 


peared to be the owner of the eſtate, but your lordſhip in truſt for 
ns pleaſed to leave the parties to the law, and the children ber children 
recovered in ejectments; in that caſe the lady was the vifible b 2 former 


ooner of the lands, but the huſband had no eſtate, and could ha bd if 


make no ſettlement ; here the plaintiff had nothing, and ſettlement 
pot a great deal by his wife, and it does not appear that he in confide- 
knew ſhe was intitled to this legacy. ration of 


them. P oft. 
Caſ. 1 51. 
Lord Chancellor. 


The plaintiff claims only as adminiſtrator, and indeed he 6 a 


as no other title, for he is not intitled as huſband, becauſe legacy to 
the legacy was never reduced to poſſeſſion, but I think he ber brother 


las no equity as huſband. A mother on an advantageous . 


er of marriage, adds 250/. to the portion of her daughter, the huſ- 
de huſband dies, and his widow being greatly advanced, band, as 


be mother prevails on her to return ſo much to her brother, EO 
| * 


5 files a bill 
0 ttalide this releaſe, as executed by his wife without a conſideration during a treaty of 


lage, the Court were of opinion, that this was no fraud to ſet aſide the releaſe, be- 
ue it did not appear that the plaintiff knew ſhe had a right to this legacy, or made her 
bettlement in view of it, and diſmiſſed his bill, becauſe he ſued as adminiſtrator, 


whoſe 
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| whoſe money indeed it was, and to execute this releaſe, be. 
fore ſhe threw herſelf away oh the plaintiff: Why ſhould 
ſet it aſide ? It does not appear that the huſband ever inquired 
after this legacy. Suppoſe ſhe had been pleaſed to releaſe to 
a ſtranger a ſum of money ſhe was intitled to as adminiſtr,. 
trix, I do not ſee why I ſhould relieve againit ſuch a releaſe; 
and therefore the bill muſt be diſmiſſed. | 


At the Thurſday, June the tgth. 
CLEAVER & ux”, verſus SPURLING. 


THE father of Mrs. Cleaver, a freeman of London, made 
his will, and thereby recites, That whereas he had ng 
child but Mrs. Cieaver, whom he had fully advanced on her 
marriage, he had a power to diſpoſe of his whole perſonal 

[ +180 J eſtate, + which he therefore deviſes as per will; the teſtator 
dies, and the plaintiffs file this bill againſt the executor, for 
an account of the perſonal eſtate: and the queſtion is, 
Whether Mrs. Spurling is intitled to her orphanage ſhare? 
or whether this declaration in the will ſhall bar her ? 


Maſter of the Rolls. 


I am of opinion that the daughter being married with the 
father's conſent, and the huſband having admitted in his bil, 
that he received 100/. portion, and it being in proof, that 
the father portioned all his daughters on their marriage, 
though the witneſs did not know what the portions amounted 
to, eſpecially, the marriage being about forty years ago, to- 
gether with the declaration in the will, is a ſufficient evidence, 
that the daughter was fully advanced, and is the beſt evidence 
the executor can give; now the father is dead, and the hu. 


A chile band is a party, and this advancement will bar her of her 


folly ad. Orphanage part, and I found myſelf on the writ, de ration- 
vanced is Abili parte bonorum, Regiſt. 142, b, which is a topical vrt, 
barred from and lies in Wales, York, and Londen, where the children h 


— rug the cuſtom, are intitled to an orphanage ſhare, and the word 


of the writ are, Qui in vit4 patrum ſuorum non promoti fy- 
erunt, and it is ſaid, the cuſtom is the ſame in all theſe 
places, fo that the writ lies only for children unadvanced 
and therefore advancement is a bar: and the ſuppoſition i 
that the child is folly advanced if the ſum does not app: 


In London a child advanced, whether ſhe is a ſole h 
whe 
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wiher there are more children, ſhall be let into her orphan- And a child 


de. 
dl portion, if it appears under the freeman's hand, that advanced, 
ee 125 not fully advanced, but if the certainty does not ap- !* preſumed 


year in that manner, it is preſumed that ſhe was fully ad- a 


iced, and I never knew an inquiry directed by this Court, the ſums do 
Mat the child received, but it muſt appear under the father's not appear 
nd; for how could ſuch. an inquiry be practicable after <> agg | 
i» death of the father, when it is the intereſt of the child hand. 
p ſoppreſs the truth. The caſe of Dane verſus De ia Warre, 

n. 628, was ſeveral times before the Court; there the 

ber had entered the ſums advanced by him in his books of 
keount, and upon the Maſter's taking an account, the ad- 
cement appeared not to be equal to A third part of the 
keman's eſtate 3 but if on the inquiry, it had come out to 
kequal, or more, it would have barred her. In the caſe of 

uſe & ux', verſus the executors of Sir Ralph Box, Sir 

bb Box, in order to bar his daughter of her orphanage 

hare, who had married the plaintiff without his conſent, 

be advice of Serjeant Pemberton, which was taken from 

0. 113, he declared by his will, that he had fully advanced 

k daughter in marriage, and mentioned the ſum, + which [ #181 ] 
yon an account before the Maſter, being found not to be a 2 if _ | 
ul advancement, ſhe was admitted to her orphan part, by — — 
he very means her father propoſed to have barred her of it. her cuſtom- 
lad it is no objection here, that if the father's will ſhall be fy ſhare, 
n as an evidence of the advancement, the child will on, Bach os 


g no bar, tho 
at the mercy of the parent, becauſe there is other con- the father 


/ 


d it evidence to confirm it. | declares her 
lag ' to be fully 
inted advanced. 
„ 88, 216, 181. 2 Chan. Caf. 179, 129, 160. 1 Salk. 426. Ce. Lit. 176, b. 
ence, 


Mr. Peers Williams for the dabendant. 


{The teſtator gave his daughter the plaintiff a legacy of 
lurty-five pounds, in caſe ſhe or her huſband ſhould not 
be, moleſt, or trouble his executor for her cuſtoma 

are, but do or ſhall upon payment or tender of the ſaid 
ey, execute a good and ſufficient releaſe thereof; and 


ti fy Neiſe they or any of them ſhall ſae or refuſe or neglect 
theſe payment or releaſe, then he deviſed it over to another.” 
_ bill is plainly a breach of one word of the condition, 


5 cannot be conſtrued to be in terrorem, becauſe of the 
Ile over. | 


Maſter 


£ 


* cuſtom of 
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1 » ny In the caſe of Clare verſus Acmooty, the teſtator gave 2 


a perſon, legacy to his wife, on condition ſhe ſhould not trouble his 
who is in- executor, or ſue or moleſt him for her widow's ſhare. g be 
8 to 4 filed a bill againſt the executor for an account of the perſonal 

are by rn eſtate of her huſband, and this was adjudged to be no for. 
London, on feiture of her legacy, becauſe ſhe had a right to inquire whe, 
condition ther her legacy or her cuſtomary ſhare was of moſt value, 
1 which could not appear till the Maſter had taken an account, 
executor but here ſuch an inquiry is unneceſſary, for the plaintif i 
for that barred of her cuſtomary ſhare by a full advancement from 
„ her father, and ſo has no election. And the legacy being 
— deviſed over, the Court can give the plaintiffs no relief, be- 
for an ac-= Cauſe it cannot mitigate the condition as to them, without in. 
count of juring the right of the other; and therefore I am of opinion 


the perſonal that the plaintiff has forfeited this legacy. 


eſtate is no 

breach of 

the condition, becauſe the legatee has a right to inquire whether his legacy or ſhare is of 
moſt value, which cannot appear till the account is taken. But if the legatee is barred 
of their cuſtomary ſhare, ſuch a bill will be a forfeiture, becauſe the inquiry is needie's, 
and the Court cannot relieve againſt it, if the legacy is deviſed over. | 


[ 4182 ] + Saturday, June the 21ſt. 
93. 

— R EHE ARIN GS. 

cellor. 


GREEN verſus ROD. 
Mr. Solicitor General for the plaintifts. 


MR. Darley made his will, and thereby deviſed, ir 
al” all the reſt and reſidue of his goods, chattels, money, 
debts, -plate, corn, grain, and implements of huſbandry t0 
his ſiſter Mary, whom be made ſole executrix of- bis wil; 
But he declared, that his will and meaning was, that h 
goods, houſtiold-ſtuff, and implements of huſbandry, and 
the farm in which he lived, for the remainder of the term, 


R K ND $69 A a a =» 


thereby, ſhould be put to intereſt for the uſe of his filter 


. 


out, was to be equally divided between his filters 700% 
* and Frances, after the deceaſe of Mary, in manner 
© aforeſaid; The teſtator died, Mary intermarried wit 


gueltio 


ſhould be let and diſpoſed of, and that the money ailing 
Mary, and if ſhe died without iſſue, the money ſo pul 


h the 
defendant, and is fince dead without iflue, and the 69" 


If t 
allowe 
ſue u 
Ing w. 
ſhew t 
fue li 
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is, Whether the limitation over to Tereſa and 
Frantes is good ? and I think it is; for the limitation over 
of a perſonalty on a. contingency, to ariſe within a life, is 
ilowedz the time of going over is after the death of Mary, 
ind the will is to the ſame effect, as if the words had been, 
ther the death of Mary, without iſſue living at the time of 
ter death; and is the ſame with the caſe of Pinbury verſus 1 _ 1 
Elin, 2 Vern. 758, 766. 1 deviſe to my wife Heſter, all my — veer th 
Lands, and tenements, money, cloaths and yarn, to be freely money,&c. 
by her poſſeſſed and enjoyed, provided, if ſhe die without » ” ſree y 
iſe by me, that then gol. ball remain to my brother after her (Y-.© = 
lune, and made his wife executrix. And Lord Macclesfield enjoyed, 
adjudged the limitation over the gol. to be good, and faid, provided, if 
that the words, dying without iſſue, in caſe of a deviſe of ar fret 16. 
nds were conſtrued to create an eſtate tail, to ſupport the ce by me, — 
remainders over ; but why ſhould they be taken in that ſenſe chat then 
0 the caſe of a perſona} eſtate, to deſtroy the remainder Sol. ſnall 
mer, fince the common acceptation of the words, dying . 
without iſſue, is, if the party never has any children; or if after ber 
they die in their life-time. Here Mary is made executrix, deceate, the 
and it is plain ſhe is not to take this legacy in that right, be- e : 
cule it is given her for life, and therefore the remainder af- gol. is good. 
ter her deceaſe, (if the + limitation over is not good) will [ 11834 


belong to us, as the next of kin of the teſtator. 


= . 
un 2 2 — , - q « 


9 
— — 


A” 


— 
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Mr. Attorney General for the defendant. 
If the words, F ſbe died without iſſue, ſtood ſingle, it is 


lowed the limitation over would be void, becauſe the word 
ſue will take in all the iſſues ; but it is ſaid, that the follow- 
ng words, After the deceaſe of Mary in manner as aforeſaid, 
bew the meaning of the former to be, if ſhe died without 
live living at the time of her death, but if the former 
yords are to be underſtood of dying without iſſue generally, 
lbeſe latter words muſt have the ſame ſenſe too, for they 
mult be taken with reference to the former; ſo they make 
w alteration in the deviſe, but the will muſt be conſtrued in | 
be fame manner as if they were away. And theſe words, in A perſonal 
anner as aforeſaid, diſtinguiſh this caſe from Pinbury verſus ee 

In the caſe of Forth verſus Chapman, the contingency over on this 
, I be die, or ſhall depart this life, and leave no iſſue, thoſe cortingen- 
vors import, a dying without iſſue living at the time of his 2 1 — u 
lth, yet the preſent Maſter of the Rolls adjudged the li- e 
mation over to be void, but his decree was reverſed on life, and 

| appeal —_ no if- 


— 
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The ſecond appeal by the Lord Macclesfield ! and this bill is broupht jy 


2 "4 mm an account againſt the huſband, though he never adminiſterd 1! 
whether the to the wife, and it does not appear that any of the effect, iP" 
— . 2 the money raiſed by the ſale of them, came to his hang, WiW'!* 
by the death of the legatee before the contingency happened Swinburn is of opinion thy t the 
It is, but that author (tho' geuerally clear) is ſo perplexed on that head, pag. 414, wn * 
the reſolution in 2 Ventr. 347. which is ſubſequent in time, being contrary, on confcg. f 
ing botn, I think, that notwi\hſtanding Scoinburn's opinion, the legacy in this caſe is ng 
lapſed, but is tranſmiſſible, notwithſtanding the death of the brother before the wife, 
Lord Chancellor. 
A decree has been made againſt the defendant by default 
The plaintiffs might as well file their bill againſt a ſtranger 
and though they have taken out adminiſtration, de boni 
non, c. of Mr. Darley, and ſo may inquire after his aſſet 
into whoſoever hands they are come; yet, as they prince M. 
pally claim the benefit of the deviſe over, how can they hM 
an account without making the repreſentative of {ary Wi" 
party, to ſee what debts and legacies have been paid, for iti 
only part of the reſidue that is deviſed over; and if A er 
has waſted the eſtate, the huſband is not liable to a den 
| ſtavit, but as her repreſentative. wore, 
l he dif 


eftare may As to the deviſe over, a perſonal eſtate cannot be limite be ex 
be limited over after a dying without iſſue generally, but may after 
over after 2 particular dying without iflue, viz. living at the time of the 


particular 
dying with- death. 


out iſſue, but not after a dying without iſſue generally. 


[1184 J + The firſtdeviſe to the ſiſter is general, and ſhe is mad 
A perſonal. executrix, if the will ſtopped here, it would amount toa 


_— abſolute deviſe of the whole to her; but then the teſtate x 
uſe of Mary, goes on, And my will and meaning is, Cc. for the uſe The 
and if me my ſiſter Mary; he does not ſay, for her life; and by theattel: 
poof gt words too ſhe has an abſolute property: But then the N ini 
be equatty ſays, And if ſhe die without iſſue, (not hos at her deal leſs 4 
divided be- but generally) then, Cc. in manner as aforeſaid : ſo the 

| 22 * viſe over is after an eſtate tail, and therefore the bill mult | legac 
thereftator, diſmiſſed on the whole matter. ate a 
after the 


ddeceaſe of Aar, in manner as aforeſaid, the limitation over to the ſiſters, being iter int de 
estate tail is void. 2 Yern. 38, 59, 86, 245, 324, 331, el. I Vern. 461. 1 05. ; 
Cf. 129, I31, 229. 1 Chan Caf. 209. 1 Vern. 234, 257, 304. Cro. Ja. 45% | 
Hm. Jon. ts. 2 Kol. Rep. 129. Palm. 48, Caf. 333. 1 Re. Ab. 613, 610, cited i Tf 21; 
Hm. Jon. 15, denied to be law in Lomb and Archer's caſe, 1 Salt. 225. Cro. Ca. 230, 14 
Dyer, 358, b. Caf. 7. 2 Bu'ſ. 28. Pod 519, 53. 8 Co. 94. Godb. 26. bo d the 
1 Anderſ. 61. 1 Roll. Ab. G11, 612. Nelſ. Fol. Rep. in Canc. 98, 279, 187, 116. 3 
Caf. 99. Caf. 100. 1 Mod. 114. 1 Sid. 37, 451. 1 Lev, 25, 290. 3 Lev. 2 ns 
1 Mod. 50. 1/entr.279. Bro, tit, Dev pl. 13. March 106. Own, 33. 37 H. 6, zo. 
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If an ifſue is directed, and the defendant's anſwer is not On an iſſue, 


Eikfed, or, by the one witneſs only, the Court often orders the Court 
| often orders 


to be read on the trial. „. 

2 be read 
:the trial, ik it is nor falfified, or but by one witneſs, 2 Chan. Caſ. 8. 3 Chan. Caf. 
by 2 Vern. $55, 283. 1 Vers. 161, 137. | 


Saturday, June the 28th. Caſe 94. 

, | At the 

CRAY verſus WILLIS. | Rolls, 
Mr. Lutwych. 


MRS. Cray deviſed all the refidne of her eſtate to her 

n Samuel, and her daughter Hannah, their executors and 

Iminiftrators for ever, and made them executors. Mrs. 

rey died, and afcerwards Hannah died, and the queſtion is, 

Wetber on her death the whole ſurvives to Samuel? The 

due is left to them generally. In the cafe of Tayler verſus 

Ire, Sir Tho. Fon. 16, the teſtatrix deviſed the refdue to 

he diſpoſal of her executrix, and Sir Fohn Shore her brother, 

& executrix died, and it was adjudged that this being a le- N. B. In 

pcy did not ſurvive to the brother, and the ſame decree was 7 EPs 

ade in the caſe of Cor and Quan/ock, 1 Chan, Cal. 238. 6s — 

be caſe of Cox verſus Qa vtocl, that the ini r ſhou — 2 

Free 

ma Wenne 232 ks 

1 ee Maſter of the Rolls. 

TW n L Urn | 

7 | ——— deviſes the remainder of all her goods and 1 deviſe all 

thefattels to her ſon and her daughter, their executors and metefiaue 

e 1 1 for ever, both their executors cannot take as — 1 

deal ; $? they are tenants in common, but the will means, the [ +i8s ] 

he dd «tors or adminiſtrators of the ſurvivor. ' A joint deviſe anddaught- 

"es _—_ ſurvives, if therd are not ſome words to © their ex- 

1 erance, or tenancy in common. 2 
e | — | adminiftra- 

jo = tors, his ĩ 

S and if one dies, the whole ſurvives to the other. Carrr. 2. 1 Bath, $48. 


If alevary je 5; 8 | If a legacy 
4 3 given to two, and one dies in the life-time of ien 
d ther: r, his ſhare is not lapſed, but ſurvives. to the other, —— Lo 
: efore in this caſe the whole reſidue furvives to Sa- the lifetime 
, ' | | n of the reſta- 
| | : tor, his le- 
* but ſurvives to the other. 1 Yern. 42 5. Calth, 3, 4, bes * 5 
8 . 1 ern, 482, and it is there ſaid, that in the caſe of Cox and 
| ecreed, That the adminiſtrator ſhould not have an account againſt the 


"or, and it is ſo 2 f 
* it 1s lo reported in Nel/. Fol. Rep. in Canc. 176. Carth. 15. 2 Show. 452. 
=. ANONYMUS, 
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en „ at ANONYMUS. | 1 


. 4 * being brought to a hearing, where the bill wy 


If a cauſe for a diſcovery only, the queſtion was, Whether the bill * 
comes to a be diſmiſſed, or the cauſe ſtruck out of the paper? And his 
hearing on Honour the Maſter of the Rolls ordered the cauſe to be frac 


all of dit out of the paper, becauſe a bill is never diſmiſſed, when 
mußt be the plaintiff prays no relief; for the words of 3 diſwiſſio 


—_ out are, The Court ſeeing no o cauſe to — Sc. 
of t 

paper, and = 
the bill cannot be diſmiſſed, becauſe it. prays no reef, 


Cale 96. Monday, June the 3oth. 
Rolls. | x $132 
. WILSON verſus NORTH. 


A legecy to THE teſtator deviſes 100. to A. to buy mourning fir 
A to buy himſelf, his wife and children, 4 dies in the life-time of the 
—_— teſtator, his Jegaey 3 is lapſed... 2 Fern. 1 18 466. 


his wife, 


and children, if 4 dies in the life-time of the W is lapſed. 


"> 


Caſe 125 TFP EGG verſus GREEN: 
Fogg THE. plaintiff on ſer:livg accounts with the defendant 


teſtator, gave him a bond for the balance, and they hal 
afterwards other dealings, and the phaintiff brought thi 
bill againſt his executor, and inſiſted that the bond ſhould be 
diſcounted out of the money, w wer ww! the teſt 


tor credit for. | 
| Maſter of the Rolls... 


The N cannot ſet off the eredit he 4 the teſtato 
0 £186 ] after the execution of the bond, in diſcharge? of the + bond 
Where. but if mutual credit bas been given ſince, ane fide of the a 
mutual count is to be ſet off againſt the other, and ſuch dec 


credit, the have been often made in this Court. The plaintiff, by giving 


balance the bond, has changed the nature of the debt, and take! 
only is due 


Ws, —— from himſelf the advantage of ſetting i it off by future c edi 
ECuror in 

equity, but if a balance is Aruck in the life-time of the teſtacory, or a bond given for 
the debtor. cannot diſcount it out of the ſubſequent credit he has given the teſtator, u 
the executor, admits aſſets. Nelſ. 8vo, Rep. in Canc. 158. 2 Yon. 117. * 
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d to make ſuch a decree might be compelling the executor 
o commit a devaſtavit, unleſs he admits aſſets, and I doubt 
could do it, if the account had been only ſtated, for then 
gebt would lie for the balance, or an inſimul computaſlet. 
The Maſter therefore muſt ſee what is due for principal, 
"tereſt, and coſts on the bond; and as to the plaintiff's de- 
mand for work done, or goods delivered, ſince the execution 
the bond, the defendant muſt account for the aſſets, and 
the plaintiff is to be paid in a courſe of adminiſtration. 


1 * * a — — . 


Thur ſday, July the 3d. Cafe 98, 
HALSEY verſus SMYTH. Re 


THIS cauſe coming to be heard, and the bill and anſwer cellor. 
pened, was referred to arbitrators, but nothing being done 
n the reference, it came on again to be heard this day, 
d the defendant making default, the queſtion was, Whether 
te Court ſhould make an abſolute decree, or ex parte ? and 
lr. Lutzwych for the plaintiff infifted, that decrees ex parte, 
ve only made, where the defendants make default on affidavit A decree ex 

ſervice, and reading a piece of the anſwer, but that a parte is 
lecree ex parte was never made, where the bill and anſwer 1 a 
d been opened, and the cauſe adjourned over, and that the defend- 
us hearing was to be conſidered as a continuation of the for- ant reading 


ter hearing, when the defendants did appear. And the the affidavit 


mf cgiſter being conſulted, and of the ſame opinion, the Lord uo page | 
tancellor pronounced an abſolute decree. of the an- 
ſwer. 


tif a cauſe is heard, and the bill and anſwer opened, and then is adjourned, tho? ths 
iendant make default at the next hearing, the decree ſhail be abſolute, for the ſecond 
"g is to be conſidered as a continuation of the former, when he did appear. 


BALGUY verſus HAMILTON. _ 8 
At tlc 
MR. Hamilton by his will directed that his perſonal eſtate 1 wal 


hould be ſold, and turned into money, and put out at int Lord Chan- 
eſt, that his wife Inn ſhould have 30/. a year out of cellor. 
ue produce of it, and that when, and ſo ſoon as his only Eodem die. 
auphter and child Ann ſhould attain her age of twenty- 

me-years, that then his wife ſhould have 25/1. per annum, 

Mead of the 30/. Then the will goes on, Item, I give 

nd bequeath to my daughter Ann all my perſonal + eſtate [ +187 } 
latloever, ſhe paying the ſaid 300. a year, and the lega- 


© cies 


— 
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© cies therein bequeathed, and I make my wife her guard 
and ſhe is to receive the reſidue of the intereſt, mainti 
ing my daughter thereout; but if my faid daughter 9; 
before her age of twenty-one years, then my will is, thy 
my wife alf have 4000. and that on payment of the ſim 
ſhe ſhall give a diſcharge for her ſaid annuity, and that the 
and immediately from and after my ſaid — deceal 
without ifſue of her body, I give and deviſe all my ye 
ſonal eſtate to my brother Fames Hamilton, he paying thy 
* faid ſum of 400. to my wife, if then living.“ The teſte 
tor died, and Ann the daughter died an infant without iſſue 
and the wife is ſince dead, and the only queſtion is, Whetks 
the deviſe over to the brother is good; or, whether the whol 
perſonal eſtate veſted in the daughter, and on her death {: 
go in a courſe of diſtribution to her next of kin? 


Mr. Solicitor General for the defendant. 


Dee 


The firſt diſpoſition to the wife of the 400. is indiſputal 
good, and the words, And that then and immediately, &c. 1 
plainly relative to the preceding words, and as the deviſe 
the brother is introduced with thoſe words, fo it is finite 

with the preceding burthen of 400. with this addition, 
the cuiſe be then living : And there can be no doubt on i 
whole clauſe; but that the teſtator meant, if ſhe died vi 
out iffue before twenty-one, and not if ſhe died without it 
indefinitely, and ſo the limitation over is good, and the cal 
of Martin verſus Long, 2 Fern. 151. is an authority Yb 


point. child: 
HIT Lord Chancellor. 


ſhethi 
4 : | K laid 
l' be only queſtion is, Whether the deviſe over is goodie an 
A deviſe of a perſonalty after a dying without ifſue is nue 
tainly void, and it is as certainly good after a dying withol 
iſſue in a limited time; now the words of this will can be 
no other conſtruction, but if the daughter die without ill 
before twenty-one ;, Firſt, the whole eftate is deviſed to d 
daughter, and the whole intereſt to the wife, part 3 
and if a annuity for herſelf, and part for the daughter's maintenand 
01 Bays the firſt contingency is general, if ſhe die before twenty 
de before years of age, the wife is to have 4004. but who is to pays 
, th ; 
ws. wil fs that my wiſe ſhall have 4ool. and that then, and immediately from and | 
my ſaid danghter's deceafe, without iſſue of her body, I give all my perſonal eſtate ter 
brother, he paying the ſaid ſum of 400l. to my wife, if then living, this, in effect. e ez th 
deviſe over to the brother, if the daughter die without ifſge before 21, and there!0'*We at her 


good, | 400 


Ant. 182. | 


And | 


We : 
ary hi 
th, t 
Rte in 


* 
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507. the brother ; ſo that the latter words muſt have the 
6 conſtruction, and the will is to this purpoſe, If my 
pughter die without iflue before twenty-one, my brother is 
bare the whole eſtate, he paying my wife 406/. The wife 
Lio have the 400/. if the daughter die under twenty one, 
ad the brother being to pay it, if ſhe die without iſſue, þ the ſ 4198 ] 
Gate muſt come to him at the ſame time, as a fund out of Ant. C af. 93. 


h is 5 1 Polt, 
ich it is to be paid. | av Cal, 
Friday, July the 11th. _ od cnt 
Chancel- 
APPEALS AND REHEARINGS. 1 bout, 
| Lord Chan- 
BROOKS verſus TAYLOR. 2 


n order of | the Lord Chancellor, this caſe was /lated for the 
opinion of the Judges of the King's Bench. 


JOHN Brooks made his will in the words following, I 
ave to my dear wife all my perſonal eſtate, with this con- 
dition, to give to my three ſiſters five pounds yearly, for 
their lives, or the longeſt liver, preſently after my deceaſe, 
nd after my wife's deceaſe, the ſame I give to my daughter 
Mary, wife of Mr. Taylor, with the ſame obligations to 
my fiters, and then, after my daughter's deceaſe, to the 
uit of her body; but for want of ſuch iſſue or fruit, to 
ny brother and ſiſters then living, and after them; to their 
children, and the children of my brother.” ure, 
ſbether the ſubſequent limitations, after want of iflue of 
& laid daughter's body, or any, and which of them, (the 
le and daughter of the ſaid 7% Brooks being dead with- 
llue) are good, and to whom the eſtate belongs? 


| 

|| 

1 

it 

188 

1 
1 

| 

' 

| 


And the Judges certified their opinion in theſe words, 


We are of opinion, that John Brooks being dead, an? I xiveto 
a 8 | . * my wiſe all 
wy bis daughter being alſo dead without iſſue living at her y perlen 
th, the ſubſequent limitatbns are good, and that the al eſtate, 
we in queſtion belongs to the plaintiffs And this cauſe — . 
ng now to be reheard, the Lord Chancellor upon this 8 6 
mbicate, decreed the eſtate to the plaintiff. daughter 
| | | . . Mary, and 
hn after her deceaſe to the fruit of her body, but for want of ſuch iſſue or fruit, to my 
Wer; the limitation to the brother is on the contingency thi: Mary die without iſſus 
Fat ber death, and therefore is good. * Caſ. 93. Poit Caſ., gg. 
\ | 


By 


2 
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Les. By the conſtant practice of the Court, acts of the Cow 
lecree, or as a decree or order, in another cauſe between the ſame p 


order, in ties, may be read without an order. 
- another _ Y 8 
cauſe between the ſame parties, may be read without an order. 


[#289 ] + Saturday, Fuly the 12th. 
101. | 
7. 06: { APPEALS AND REHEARINGS. 
lor's houſe. | | 
Lord Chan- RAKESTRAW & af verſus BRUYER. 


| collor. | a 
Mr. Attorney General for the defendant. 


$el. Caf, in , THIS bill is brought by the plaintiffs and their wives, f 
Canc. 5s, daughters of the late Mr. Holford deceaſed, to redeem thr 
8. C. ſets of chambers in Gray's Inn, for an account of the profi 
and the benefit of a renewal of the term. And the chi 
queſtion is, Whether this eſtate is redeemable ? Mr. Huf 
in 1687 mortgaged theſe chambers for 600/. to Mr. Atwn 
and in 1700 the mortgage was aſſigned to the defendant 
Bruyer, bat Mr. Holford not being a party to that aſſignmei 
it was not in the nature of a new mortgage. On the 2 
of November 1700, Mr. Bruyer applied to the Benchers a 
Rf penſion, for relief: and on the 27th, they made an ori 
$ that Mr. Hofford ſhould account, and pay what was due 
| the ſaid mortgage, or they would proceed againſt him 
they ſaw cauſe; and another order was made with the ci 
ſent of Mr. Holford, whereby it was ordered that Mr. 
ford ſhould pay off the principal and intereſt, and the dut 
of the houſe, and Mr. Bruyer aſſign the mortgage, or ti 
he ſhould deliver poſſeſſion of the chambers: Mr. Ha 
did not pay the money, but in 1704 delivered poſſeſſiono 
of two of the ſets of chambers, and continued in pollell 
of the other till the time of his death in 1708, the plaint 
did not prove his will till the year 1 724, though they cam 
age in 1714, which prevented us from bringing a bill 
forecloſure againſt the repreſentatives of Mr. Helford: 
1723 Mr. Bruyer obtained a renewal from the houſe, pj 
which in 1726 the plaintiffs file this bill; but we thipk 
length of time is a bar to their title, the order of pefifior 
deliver poſſeſſion was in 1700, and poſſeſſion of two ch 
ders was accordingly delivered in 1104, ſo that from 
—ttme to the filing of the bill we were two and twenty year 


% * d 
ry - 


4 
= 
* 
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poſſeſſion ; and the time being begun in the father's life- 
me, will run upon the plaintiffs, though they were infants, 
ind if this Court will diſmiſs the mortgagor's bill to redeem 
the fee, if the mortgagee has been in quiet poſſeſſion for 
wenty years, though the equity of redemption is as valuable 
it the end of thoſe years as at the beginning, it will much 
boner do it, where a term only, which is a waſting ſecurity, 
z mortgaged : after ſuch a length of time, 4 and the death 
the parties, it is difficult to make up a ſtrict account, to 
& out the loſſes by tenants, and a mortgagee is not do be 
made a bailiff for ever to the mortgagor. The other cham- 
ters he died in poſſeſſion of, may perhaps admit of another 
mſideration, but they are not worth redeeming, becauſe we 
are not renewed the leaſe of them, and theſe bills are not 
wed by Courts of equity, to interrupt the repoſe and 
aſe of theſe ſocieties of law; and though the Benchers in 
lis caſe have conſented to give up their right, as an eject- 


neither will a bill to redeem, for the remedy ought to be 
al. A bill of forecloſure is to bar the mortgagor of all 
ht in equity to the eſtate, which by law is already in the 
rtgagee ; but the legal eſtate of theſe chambers is in the 
ety, and the Benchers who grant them out, are only 
ir truſtees, 


kd to the benefit of the renewal, for where a renewable 
& is mortgaged, and the mortgagee renews, the only foun- 
bon the Court has gone upon to give the mortgagor the be- 
lit of this renewal, is the tenant right; but the chambers 
e were not renewed to Bruyer as a mortgagee, but as a 
eher, and the renewal was deſigned as a perſonal kindneſs 
um, and the plaintiffs wives could not have renewed, 


to their own members, 


Lord Chancellor. 


R462 * P23. 


ent, or a bill of forecloſyre will not lie for theſe chambers, 


But allowing the plaintiffs may redeem, they are not in- 


Ach theſe chambers had not been in mortgage, becauſe, - 
te rules of the ſociety, the Beachers can grant leaſes 


ah. = Diſputes in 
dprevent diſputes in theſe ſocieties of law, all controver- the ſocieties 


concerning chambers ought to be determined by the TREE. 


mers; and Lord Keeper Wright refuſed to relieve the mined by 
MMT, on a bill brought to redeem chambers ; but the the bench- 


ers in this caſe deſire the parties to reſort to a Court of — of 


auauity, Equity will 
£ not inter- or 
poſe, 


"+ _—— ———— RG” OE OT m 
OG CORR . 
w - _ — K — 4 
2 — 
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equity, and waive determining the queſtion themſelves. Thy 

term for years in the chambers, ſprings out of the eſtate of 

the truſtees, which in equity muſt be conſidered as a leyy 
intereſt; here then is a leaſe of chambers, with a power 9 
renewal, mortgaged, and aſſigned to the defendant, and: 
conditional order of penſion for the poſſeſſion, which cannot 

be conſidered as a fale or forecloſure, but the eſtate is fil 

to be conſidered as a mortgage, this order is not complel 

with, but Mr. Ho/ford continued in poſſeſſion of part, ſo 90 

time run againſt him, for it muſt for all the eſtate in mort. 

gage, or for no part, and no time began till his death ir 

[+191 ] 1708, when the þ plaintiffs were infants, and continued þ 
a mort- till 1714; I think it reaſonable, where a mortgagee continues 
oe iin quiet poſſeſſion for twenty years, that the mortgagor ſhoull 
years % not be let into a redemption, but the plaintiffs are in tim 
quiet poſ- and therefore may redeem, not only the mortgaged tern 
ſeſſion, the but every thing excreſcent, for the additional term ws 
Dans fe. granted to the defendant, only by virtue of his firſt tem 
deem, but and eleven years are added expreſly to make up the remain 
if he is in der of the firſt term twenty-one years; ſo if the defenda 
pan of is allowed what he paid for the renewal, no injury is don 
N him, and though the plaintiffs are not capable of an origin 
the time grant of theſe chambers, yet if they come to them by repre 
e ſentation, they may aflign them to a member, and the { 
ate. or Ciety will renew to him; and therefore the decree of ti 
on no part. Maſter of the Rolls that the plaintiffs may redeem, and a 


2 Cal. to have the benefit of the renewal, muſt be affirmed. 
11. | 


Tho' a woman is not capable of a grant of chambers, yet if mortgaged chambers cr 
to her by repreſentation, ſhe ſhall have the benefit of a renewal by the mortgaget, 
cauſe ſhe might have aſſigned them to a member, and the ſociety would have renewed 
him in truſt for her. 1 Chan. Caſ. 202, 190. 2 Fern. 84. 


Cab vw, © \ Tueſday, July the 15th, 


At the . 2 4 
a—_— | MOTIONS. 
Maſter of | 
the Rolls. | EX PARTE. LEWIS. 


The Mafier MR. Arad for the wife, owed for a ſupplicavit 20 


EIS the huſband, and prayed the Maſter of the Rolls to ord 


orden a ſap. What ſum the writ ſhould be endorſed with, for the ther 
plicavit 49: - , BY 5 
be mazked-with the ſum the ſheriff ſhould take ſecurity in, becauſe there was no aff 
of the huſband's circumſtances,” 3s a meaſure for him to go by. Regiſt. 89, * ® 
Poſt, Caſ.+110, On a ne excat regnum the ſum is indorſed by the affidavit of the p 
tif Regiſt. 89, b. 90, a. | | 


30g 
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ake in ſecurity, and faid, that it was the conſtant practice 
ſince the caſe ot Clavering, where Lord Cowper ordered the 
writ to be indorſed for two thouſand pounds; but the Maſ- 
ter of the Rolls granted the ſupplicavit without an indorſe- 
ment, and ſaid he had never known it ordered in that Court, 
or at leaſt, not without an affidavit of the circumſtances of 
the huſband, to guide the Court, as there was in the caſe of 
Clovering ; that it was uſual indeed, on a Ne exeat regnum, 
to dork: the ſum, but there the oath of the party is the 
meaſure of the ſecurity. 


Caſe 103. 


At the 
ANONYMUS. Arche. 


- „ 
A motion was made for an order to prove an exhibit viva Maſter — 


yoce, on the hearing exceptions to a Maſter's report, but the the Rolls, 
Miſter of the Rolis denied the motion, and ſaid that no ſuch Fodem die. 
nder was ever made, becauſe on arguing exceptions, you can The Court 


afer nothing new, that was not before the Maſter, — OY 


. der to prove 
exhibits at the hearing of exceptions, becauſe you can offer nothing at the hearing, that 
Fas not before the Maſter. 


+ Wedneſday, Fuly the 16th. [ $192 ] 
yy Caſe 104, 


PLEAS AND DEMURRERS. L 


lor's houſe. 
KING verſus KING & al. Lord Chan- 


= * cellor. 
THE plaintiff charged by his bill, that the defendant 

ing, his father, was tenant for life of the lands in the bill 

med, remainder to the plaintiff his ſon in tail; that his 

ther had fraudulently cancelled the deed of ſettlement, and 

ld the eſtate to one of the defendants, and prayed a diſco- 

ty, and to be relieved. 


To this bill the defendant the purchaſer demurred, be- 
aſe the plaintiff, by the courſe of the Court, ought to have 
ade oath of the loſs of the deed. 


And Mr. Lutzoych for the plaintiff inſiſted, that this caſe If a bill is 


2: a . Fas ton ought to 
not within the reaſoning of that practice, for this bill was be — 

: | againſt a 
= fraudulently cancelled by the defendant, and to have another deed — the 
Antik need not make oath of the loſs of the deed, becauſe he could have no remedy at 
4 the deed was in his hands, 1 Vers. 310, 3 Chan. Rep. 5. See the follow- 


to 
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Dl be relieved 2gainſt a deed, which had been frandulenty 0 
deſtroyed or cancelled, and to have another deed executed; 
and the plaintiff could have no remedy at law if he had the it 
deed, and the Lord Chancellor was of the ſame Opinion, and Wh it 
over-ruled the demurrer. 1 

1 
Caſo 105. WHITWORTH verſus GOLDING, a 
At the e Mr. 


N 0b THE plaintiff ſets forth by his bill, that he was lord of 2 WM the 
4% — manor in Kent, and that the defendant was one of his tenants, de 
cellor. that the manor houſe being repairing, he took all the deeds 

Eodem-die. relating to the {aid manor out of .a cloſet that lay open, to- 


gether with a counter-part of his leaſe, in which there were 


ſeveral covenants, for a breach of which he could bring his WW "cy: 

action at law againſt the defendant, if the counter-part was in WW Gu 

his hands, and prays a diſcovery and relief; the defendant ruf 

VF makes a full anſwer to the diſcovery, that he had delivered then 
plaintiff All the writings back to the plaintiff, and demurs to the reliel, Wen 
ſecks to be becauſe the plaintiff had not annexed to his bill an affidavit um 
relicved in of the loſs of the deeds, and the diſtinction allowed in les! 
—— Chan. Caſ. 11, 231. 1 Vern. 180, 247. Nel/. Fol. Rep. Ich 
of a deed, in Canc. 266, was admitted in this caſe, that an oath is ne-W%n't 
he muſt ceſſary, where the bill ſceks to be relieved on the matter ae d 
_—_— the deed, becauſe the want of the deed is the only foundation an 
"4193 ] the plaintiff has, to draw the + cauſe from law to equity; bu 1 
of it, but where the bill ſeeks no decree, but only to have the deſen g 
not, if he dant diſcover, or to have the deed produced at the trial, 0 | com 
ew 


plays valy” the like, the oath is not requiſite, - becauſe it is not to be 
or to have” preſumed that the plaintiff would put himſelf to the expenc 
it produced of a ſuit, if the deed was in his own hands: and the demur 


at a trial, or rer was allowed as to the counter-part, and over-ruled as 0 


. the other deeds. Sud 

Rep. in Court 

Canc.78,79. 1 Vern. 59, contra Curſ. Cancel. 40, 217, 224, 229, 231. N-If. Fol, Rep. | t only 

Canc. 301. See the precedent caſe, By the d 
| E law, 

Caſe 106, , , ' , 

4 2 FALL & al,“ verfus CHAMBERS & AP. 8 Aud 
— — Mr. Solicitor General for the defendants. The 
Lord Chan- 

0 = * THE plaintiffs dealt in tobacco from Virginia to Scotia * th 


and inſured on that voyage: the policy was taken out in 
name of the defendant Fohn/on, and Chambers and othe 


unde 
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wider writ it. The ſhip came into port, but the tobacco 
was greatly damaged, fo that the inſurees waived all title to 
i, and left ĩt for the benefit of the inſurers, and transferred 
to them, and it was afterwards ſold to the beſt advantage, 
ind they were damaged in the ſum of 13531. upon which the 
plaintiffs file their bill ſetting forth all this matter, and that 
the policy was taken in the name of a truſtee, who refuſes to 
kt them ſue in his name at law, to recover damages, and 
ray a diſcovery and relief. The defendants the inſurers, by 
their anſwer admit the policy, and make a full diſcovery, but 
lemur to the relief, becauſe the plaintiff has a proper reme- 


Y It cannot be controverted, but that an action lies on a po- 
Icy, and the only colour the plaintiff has for coming into this 


Court- is, that the policy is taken in the name of Jehnſon, a 
truſtee, but if this was ſufficient to tranſlate the juriſdiction, 
then all actions on policies would be turned into bills, the 
if Wh zcnts of foreign merchants always take them in their own 
nne, and if this expedient ſhould prevail, though the par- 
ties lived in London, they would take the ſame method. But 
che truſtee really refuſes his name, this indeed is a founda- 
tion for the Court to. compel him, but not to decree againſt 
the debtor, his refuſal cannot alter the nature of the action 


a voce at a trial, where their evidence can be more tho- 
wphly fifted, and confidered by a Judge and jury, than on 
commiſſion. It is the common ſuggeſtion in every bill, that 
the witneſſes are dead, or beyond the ſeas, out of the juriſ- 
licon of the Courts of law, but here it appears by the 
plaintiff's own bill, that the loſs was in Scotland, and that 
heir witneſſes live there, tho' this on a demurerr, has been 


Lourt'of equity, where there is a remedy at law; but that 


lhe defendant, and a commiſſion in aid of his action at 


lay, - A 


And the ſame demurrer was allowed by your lordſhip, in 
be caſe of D'Silva, where the ſhip inſured was Portugueze, 
md bound on a foreign voyage, and the ſuggeſtions were, 
tat the policy was taken in the name of a truſtee, and that 
ie witnefles were ſea-faring people, and beyond the ſeas. 


wanſt him, he has a right to have the witneſſes examined 


dudged + not to be a ſufficient cauſe to have relief in a [ 4194 ] 
t only-intitles the plaintiff to have a diſcovery on the oath of 


Mr. 


| ENS De Term. S. Trin. 1929. 
| M. Attorney General for che plaintiffs, 


This is a proper bill for relief, and the demurrer is ng 
good; the bill is brought by part owners, to have ſatisfaction 
on a policy, againſt Chambers, and other defendants, as un. 
der-writers, and againſt Johnſon their truſtee, on a ſhip bound 
from Virginia to the river Dunbar in Scotland, in the voy 
the ſhip and cargo were greatly damaged, and when they ar. 
nved at Dunbar, they proceeded to fell her, under 
proteſts, by a decree of a Court of Admiralty, for the be- 
nefit of the infurets, renouncing all right as to themſelyes; 
we charge that the truſtee refuſes his name, that the tran. 
ſaction was in Scotland, and that it was a foreign voyage from 
e thither, and that conſequently the evidence muſt 
fe abroad. It is proper for a ceſtuy que truſt to come into 

a Court of equity, on the refuſal of his truſtce, to have l. 
berty to ſue in his name. Suppoſe à bond is aſſigned, what 
is more common than to bring a bill againſt the obligor 
and obligee for a ſatisfaction, and the plaintiff is never ſent 
back to recover the payment at law, tho' the defendant in 
that caſe might demur, for the fame reaſons the defendant 
here has, but they allow we are proper to pray relief agair 
Fohnſon, but he might have demurted to our bill, if we had 
not made the other defendants parties, becauſe they might 
have made us a ſatisfaction; but if this demurrer is allowed 
the bill will be out of Court as to them, and then John 
at the hearing, may object for want of parties. And as thi 
matter ariſes in $:otland, and our evidence is there, it is thi 
ſame thing as if they were beyond the ſeas, becauſe the pre 
ceſs of our Courts does not bind them; we defign to examin 
the Cuſtom-houſe officers in Scotland; and if we'ſhould ferr 
them with a ſubpeena in Scotland, fince they are not bound 
to obey it, ſure we have a right to a commiſſion to exam 
them in Scotland: And the objection, that the examinatiof 
of witneſſes viva voce, is greatly preferable to an examinati 
by Commiſſioners, is of no weight, becauſe this Court, 
they are not ſatisfied with the evidence, may direct # 


iſſue. wants 
ai 5:16 ner vo 7 , {341 | al to 
[+193 J IT + Lord Chancellor. cd i 


' If 1 ſhould give way to this attempt, no action would ev 
be brought on a policy, and à bill might as well be broug! 
for payment of a bond, on ſuggeſtion that the witneſſes * 

1 ; "heel 
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broad, or dead; beſides, theſe are tranſactions that in their 
wn nature muſt ariſe at fea, and out of the juriſdiction of 
the Courts, and they that will take a policy in this kingdom, 
maſt be ſubject to our forms of trials; and who would inſure 
if they were liable to bills ? The Jury will take the account, 


tin all ſuch trials; why cannot the plaintiff bring his wit- 
jeſſes from Scotland, as well as is done every day from Nor- 
Sumberland, which is the next county to it? The Commiſ- 
ners will give their officers leave to come to the trial, 


His lordſhip was going to allow the demurrer, but at the 
aſtance of the Attorney General, he made the ſame order 
& had done before in the caſe of Dhegeteſt and the London 
Mrance, ant. Cal. 54, That the demurrer ſhould ſtand 
fer, till the truſtee had put in his anſwer. | 


KILDESLEY verſus D'FISHER. 


dhe demurred to an interrogatory, becauſe ſhe was con- 
med in intereſt in the queſtion ; and inſiſted, that ſhe was 
obliged to prove the plaintiff's title againſt herſelf, and 
at the uſual allegation, That the defendant was not con- 
med in intereſt, was left out of the preſent order. 


Mr. Solicitor General for the plaintiff, 


This is no good cauſe of demurrer, fince we have ſubmit- 
Ito take her oath, though it may be ſuppoſed, that ſhe is 
Wed againſt us; and her own depoſitions at the hearing 
be read for herſelf, and the other defendants, though 
could not read her own anſwer: and her teſtimony is 


It would be a good objection, indeed, for the other de- 
ants, to ſay The is intereſted for us, and therefore it is 
al to inſert in theſe orders, that the defendant is not con- 
med in intereſt, to ſhew the Court that he is a competent 
indifferent witneſs, l | 


Lord 


and confider of ſalvage, and all proper allowances, 8 gs 1 


| - l — — ——ͤ —-— IR Rees AA ot th. te 


Caſe 107. 
At the 
Chancel- 


AN order was made to examine the defendant as a witneſs, lor's houſe, 
Lord Chan- 


cellor. 
Eodem die, 


xceptionable, becauſe ſhe cannot be ſuppoſed to befriend 
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Lord Chancellor. 


A Actend- The method of the Court is, where the plaintiff is oblige 
antexamin- to make ſeveral defendants purely out of form, to give hin 
[ +196 ]Fleave to examine thoſe who are not concerned in intereſt, thy 
ed for the is, who are not intereſted for the plaintiff; and it would he 
* hard, when the plaintiff is obliged to make parties not int 
to 2n inter, Teſted, defendants, that he ſhould loſe the benefit of the 
rogatory, teſtimony, and therefore the Court gives the plaintiff lea 
becauſe ſhe to examine them. But this defendant is not a formal, but 
in interefl. material party in point of intereſt, what you can expe(} 
Poſt, Caf, from her examination, you may have from her anſwer, which 
124. will be evidence againſt her; and tho' ſhe ſwears to tell the 
whole truth on her examination, ſhe need not anſwer wher 
2 Chan. Caf. her intereſt is concerned, of which ſhe is to judge for her 
208, ſelf; and therefore I allow the demurrer. | 
She likewiſe demurred to being examined to a deed, where 
he was a witneſs. YT 
2 be Lord Chancellor. 
And if e225 225 106k) | | 
is witneſs If ſhe be a witneſs, you can examine her to the executia 
n to ſo much therefore, the demurrer muſt be over- rule 
ename but not as to any other queſtions; and therefore the dem 
to the ex · rer mult ſtand as to the reſt. 
ecution, but 
may demur to any other queſtions, Curſ. Canc. 244, 284. 


Caſe ro? _DASHWOOD verſus BITHAZEY. 
Rolls, * of ; 1 . * 0 OE | 
Fodem die. THE bill was to forecloſe, the defendant appeared, at 
ſtood in contempt for not anſwering to a ſequeſtration, andt 
cauſe came on upon the ſequeſtration, for the bill to be tak 
pro Confeſſo. And Mr. Solicitor General for the plant 


2 prayed a decree for a ſale, inſtead of a forecloſure, bec: 
At forecto- the ſecurity was defective; and if they ſhould afterwards 


ſure being the defendant on his bond for performance of covenal 
— "na a that would open the decree of forecloſure ; and he inhil 
2 that ſuch decrees were uſual, But the Maſter of the ke 


tion, and x R 

the ſecurity ſaid, he had never known any, but that where the ſec 

| wu we” was defective, it was often indeed referred to a Mater t 
ive, the 

Court decreed a ſale, inſtead of a forecloſure, becauſe if the plaintiff ſued the defend 

on his bond, that would open a degree of forecloſure, and it is uſual in ſuch caſes te 

fer it to a Maſter to ſet a value on the eſtate, and decree that the plaintiff ſhould d 


pro tanto 
2 : 4 yal Ua 


4er „* 
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ustion on the eſtate, and the plaintiff was to take it pro 
to; as in the caſe of Hemden verſus Tilly, on a bill of 
zecloſure of the ſhops in Weſtminſter Hall; but in this caſe 
, decreed a fale, becauſe the decree is, that the bill ſhould 
taken pro confeſſo, and not according to the prayer of the 
il; and the caſe of Næſeborthy and Serjeant Maynard was 
ated, where the ſecurity being defeCtive, the cauſe ſtood 
xr, and the plaintiff filed a ſupplemental bill, and prayed 


le. 


e e e 98 £3. [ #197 1 
M Caſe Icg. 

| MOTIONS. Ar the 
* | | | Cbaucel- 
HOLEWORTH verſus LANE. ae, "noe 


| | Chaucclior, 
ON a motion made for the executor of the mortgagee, 


nas referred to a Maſter, to ſee whether the heir of the 
Ingagee was a truſtee within the act, 7 An ch. 19. the 
er reported him to be a truſtee within that act, upon 
ch report an order was made, that the heir ſhould aſſign 
rthe mortgage to ſuch perſons as the executors ſhould 
point. And now a motion was made for the defendant to 
talide the report, becauſe the heir was not a truſtee for the 
tor by the meaning of the act; and becauſe the refer- 
ewas made on a motion, whereas the ſtatute requires it 
wuld be by petition, 


Mr. Solicitor General for the executor. 


The conſtant practice is, to pray a reference by motion, The word 


well as by petition. Petition originally ſignified a bill, but 22 


dotion is a petition, and the word is to be underſtood of derſiood of 

ſummary way, in diſtinction to the proceedings by bill any ſum- 

- anſw er. Mar y Way, 
in oppo- 

5 ſition to the 

proceedings by bill. 


at they ſay, this caſe is not within the ſtatute, becauſe 

heir of the mortgagee is a truſtee for his executor, only 
plication of law. But implied truſts are taken notice of Ads of 
ts of Parliament, as by the ſtatute of frauds and perju- "_ mus 
and it was adjudged by your lordſhip in the cafe of Her- of implied 


. « . 9 9 - truſts, 
dir of the yendee is a truſtee by the 7 nx. for the perſon who paid the pur- 
| tie 


* 
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tie verſus Vernon, that the heir of the vendee was a truſtee 
within this act, for the perſon who paid the purchaſe-mone, 
TT he heir of che mortgagee is a truſtee both for the executgy 
of the mortgagee, and for the mortgagor, and is doytj 
within the ſtatute, as mortgagee and tfuſtee too, and he i 
bound to convey, either at the petition of the mortgagor, u 
of the ceſtuy que truſt. 


Lord Chancellor, 


You may A motion is a petition; not reduced into writing, and pr 
move, o ſented, and I do not know that the ſtatute requires thoſe ci 


penmon #*" cumſtances, and the general practice is to pray a reference 


whetber4n motion; and if the order is not according to the ſtatute, i 
infant ie a ig void, and without authority, 

truſtee 222 

within the 


T4198 ] There can be no doubt, but a mortgage in fee deſcends 


. © the-heir of the mortgagee, but it is as certain that the mone 
The heir of . ;, * . . . 
the mort- belongs to the executor, fo that the heir is only his truſte 
gagee is a and this was the very inconvenience the ſtatute was made ti 
truttee.Þ remedy, that the mortgagor might be willing to pay the mc 
within that 2 in either cas 
Uh ney, or the executor might want it; and that in either cas 

» oth „ , o * 

for the they ſhould not be obliged as formerly, to wait the full ag 


mortgagor, of the heir. 
and the ex- 
ecutor of 


the mortgagee. 


Caſe'3 10,” | Thurſday, Fuly the 24th. 
Ac the | 
Chancel- | _ 


— - bY Ex PARTE GIBSON. 


Y 


LordChan- 
- celler,” 


Lord Chan- MR. Solicitor General for the wife, moved for a ſupp 
cellor or- Cavit againſt the huſband, a mercer in Pater-ng/ter-row, ! 
dereda affidavit was read, only the wife's ſolicitor told the Lo 
upp 17 Chancellor, that the huſband was in very good circurſtang 
ed, virhour and his lordſhip granted the writ, and ordered it to be 
affidavit,” dorſed with 4004. for each ſurety. 
the bells clrenmftances from the ſolicitor for the wife, Ant. Caf. 102. 


* 


De Term. S. Trin. 1729. 


| | 
Sir JOHN. OSBORN verſus COWPER: N 210. 
tne 


AN injunction was granted till anſwer, and further order ry ene 


the defendant put in a plea, which on arguing, was ordered Lord Chan- 
o ſtand for an anſwer, with liberty to except, and the bene- cellor. 
& was ſaved to the hearing; and the defendant moved to £29<m die. 


* a If a plea i 
lifolve the injunction, 3 


% ſtand for 
0 anſwer, the defendant cannot move to diſſolve the injundtion abſolutely, but only 
ni 


Lord Chancellor. 


You can only move, as on coming in of your anſwer, 
the injunction may be diſſolved niſi. 


——— —— — 


| 
1 
i 
1 
1 
ö 
f 
1 


— 
—_ — 


— 
* 8 
— — fo ye A - 


by. 2 
— * 
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In Cur. Cancellarie. for 
Caſe 112. | | * 
JOE Tueſday,/ Ofober the 14th. 
. Jor's houſ | 
Lord Chan: BAMBRIDGE verſus CAS TEIL. 1 
cellor, Reg 


Mr. Lutwych for the petitioner. 


THIS is a petition to your lordſhip, to ſuperſede a writo 
appeal of murder, brought by the widow Cafe] for the deat! 
of her huſband, againſt Mr. Bambridge and Mr. Corkt 
The petitioner Bambridge was indicted for the ſaid murder 
on the gth of April laſt,' and on the King's evidence only 
without examining his own witneſſes, was acquitted ; and 
on the gth of July following, this writ of appeal was brought 

returnable tres Michael', directed to the Sheriffs, to attact 
Bambridge and Corbet, the appellant having found Magi 
and Stary pledges, ſetting forth their additions, and place 
of abode, The words of the writ are, Suia Maria, & 
fecerit vos Securos, &c. We have inquired after the ſecurity 
mentioned in the writ, and as it appears by our affidavit, the) 
have entered into no recognizance, and therefore we pra 
your lordſhip to ſuperſede this writ; it being an injury to thi 
great ſeal, that any writ ſhould iſſue which contains a poſit 
ſallehood; theſe are not nominal pledges, but deſcribed i 


Not to 
pledge 
© ſat 


the very writ by their names, additions, &c. The law ha edge 
. 4 . . x 2 - hat h. 
appointed pledges to be given on every writ, and this wi 


has accordingly affirmed, that pledges were found, whicl 
upon inquiry proves falſe. The writ ought to have run, 
fecerit, &c. Here it is poſitively ſaid to be done, and 
not; therefore the reaſon of the writ failing, the writ ite 
too ought to fall to the ground. Raft. Entr. 46, b, a vn 
of appeal of murder was brought returnable in B. R. (an 


ij ng, 
Cauſe t 
a abſt 


de Sh 
N M. 


De Term. S. Michael. 1729. 


un, $5 feceret ; ) the + Sheriff returned, that the appellant 
had found no pledges ; this was adjudged a good return, 
and the party finding pledges in Court, the record ſays, an 
aus was directed: And the appellant ſhall not avoid what 
thelaw makes ſo eſſential, by a falſity, by pretending he has 
found pledges, when he really has not, and the finding 
pledges is material, that if the appellee be acquitted, the ap- 
yellant may anſwer damages pro unjuſto clamore ſuo ; and 
in Raf. Entr. 44, a, is ſet down the ſummary method the 
appellee has to recover thoſe damages. If one is indicted 
for a treſpaſs, and acquitted, he may bring his action, as 
was adjudged in B. R. in the caſe of Savil verſus Roberts. 


Mr. Kettleby, 


The form of the writ is ſet down in the appendix to the 
Regiſter, 10, b, here is the difference of Ver for Nos, and 
fuerit cannot be the future tenſe, Becauſe ſhe ſhall, for that 
$ not ſenſe, but muſt be the præter tenſe. All the prece- 
dents are, Nos ; Tremain 16, 28. G. Entr. 56, b. 59, b, 
ly Nga“, 46, b, is, Si fecerit te; but whether the writ 
pupht to be Yor, or Nor, neither in this caſe is done. The 
latute of N gfminſter, 2 chap. 12, 2 inſt. 383, is ſtrongly 
penned, to prevent the malice of appellants, and pledges on 


it common law; and it appears, that before this act of Par- 
lament, where the appellee was acquitted, the abettors were 
brmerly puniſhed by death. 


Mr, Vynne. 


In Raftal's Entr. 46, b. the writ is Si, &c. If pledges 
we found, you are to attach; if they are not found, you are 
bot to attach. And there the appellant in perſon found 
pledges, which ſhews there is a neceſſity to find real pledges, 
bo ſatisfy both the Crown and the party ; ſo that finding 
edges is a condition precedent, but they will ſay perhaps, 
lat here is no condition precedent, becauſe the writ does not 
Un, 8, &c. but Quia, &c, but then the reaſon is much 
wonger, why your lordſhip ſhould grant a ſuperſedeas, be- 
uſe the writ contains a direct falſehood, but it is likewiſe 
abſurdity ; for by what power, or for what reaſon ſhould 
be Sheriff take ſecurity before the writ was delivered to 


m. a 
Mr. 


[ +200 J 


One acquit- 


ted on an 


inditment 


of treſpaſs, 
may bring 
his action. 


mappeal are more particularly requiſite on this ſtatute, than 


B. R. may the manner or irregularity muſt be ſomething that does ne 


cauſeit is notice of it before the return, but the error, or irregular 


— CT TID Cy <A ü 
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Mr. Strange. 


We do not move to quaſh this writ, (for that is only pr 
per after the return, in the Court where it is returnable) 
but to ſuperſede it, whilſt it is in the hands of the miniſteriy 
officers the Sheriffs. In the caſe of King verſus Dee, h 
B. R. on a De Excommunicato capiendo, it was moved 9 
quaſh the writ, becauſe of thoſe general words, Sive a Tur 
Ecclef.. and the Judges ſaid they could not quaſh it, becauſe 

[ j201 Jit was not returned + into that Court; upon which they 
changed their motion, that it might be ſuperſeded, which 

l was granted, becauſe it appeared there was an entry in Court 
that ſuch a writ had iſſued, and they gave this remedy to the 
party, that he might not lie in priſon till the return, In the 

, writ of appeal, pledges are not mentioned, as in other origi 

nal writs, which are directed to the Sheriff generally, u 

take ſecurity ; but the pledges are particularly mentioned 
name, c. and in the body of the writ z and the deſign of 
pledges would be eluded, if it was ſufficient to find them at 

any time before judgment, for the appellant would nere 
require judgment if the appeal went againſt him, nor would 

the pledges ſtand. 


Mr. Attorney General for the appellant. 


As this is a motion not to quaſh, but to ſuperſede the 
writ, it muſt be, Quia emanavit improvide, or erronict, an 


ſuperſede a appear on the face of the writ, becauſe it is not returnabl 
writ de ex- into this Court, but if there is any error in the writ itſelf 
cato capi. that will be a ground to quaſh it in the Court it is made re 
endo, for turnable, after the return thereof; and this caſe is diſt 
marrer in- guiſhed from the caſe De Excommunicato capiendo, becau 
mn >* the 5 Elz. chap. 23. requires, that upon the iſſuing of i 
ore the re- . ] . 

turn, be- the writ ſhould be inrolled in B. R. ſo that Court may tak 


e in this caſe, muſt be extrinſick, becauſe the writ is gone 0 
—_ * of the Court, and is not now before your lordſhip. 
ſuing of it, 1 | ; | 
_ There is no reſolution whereby it appears, that appt 
are diſtinguiſhed from other actions, as to finding pledge 
which by the old law ought to be real, to anſwer amerC 
ments and damages, but by the courſe of the Courts f 


many years (as the curſitor for London and Middleſex, Y 
| atten 


= 


De Term, 8. Michatl. 1729. 


tends, is-ready to certify to your lordſhip) no real pledges 
Live been found on appeals ; ſo that if this ſhould be judged 
neceflary, it may be the cauſe of the reverſal of ſeveral 
judgments. - 


In an appeal of Mayhem, which is felonice, Co. Entr. 50. Io an ap- 
Ny and Roe are the bail, ſo in the caſe of Foxe verſus Lowe, — — 
which record was ſettled by your lordſhip and Lord Chief the pledget 
aſtice Eyre on an appeal of murder by bill. The conſtruc- only are 
ion of thoſe words in this writ, Quia fecerit, &c. muſt be, nominal, ſo 
Becauſe ſbe will, 8c. which is of the ſame ſenſe, as 85, &c. 5 
nd then there can be no foundation to come here, Quia murder. 

anavit improvide, or erronicꝭ; for then the taking ſecurity, 
k ſubſequent to the iſſuing of this writ. But the plaintiff 
may find pledges at any time before judgment, and for this 

on in Sir Tho. Jon. 154. Where the appellee pleaded in 

atement no pledges, and pleaded over, his plea in abate- 
dent was + Aifelowed. And in Huf}y's caſe, 9 Co. 71, b. [ 4292 ] 

id Cro. Fac. 413. Caf. 2. on error it was adjudged that the 
ſheriff might execute the writ if he pleaſed, though the ap- 
kant did not find pledges, and it was good, if the party 
und ſecurity while the writ was depending, and this an- 

ers the objection, that no pledges is a good return, becauſe 
je dheriff may execute the writ notwithſtanding, if he 

ales. So the 11 H. 4. Fol. 7. (8.) Bro. Abridgm. Pledg. 

on appeal of Maphem, and in 3d Lev. 344, 345. before 
& ſtatute of amendment, the want of pledges was amended 

error brought. The ſtatute of Weftminſ2. 2. relates to 

kttors, where the appellee is acquitted, and does not relate 

pledges, and no enquiry could be had of the abettors, if 

8 writ was quaſhed, becauſe the life of the appellee was 

er in jeopardy. And this application is not proper here, 

muſt be taken advantage of, on the return of the writ, 

motion, or by a plea in abatement. 


Lord Chancellor. 


AF | | Piedges by 
Fledges were certainly requiſite by the old law, and muſt the old law 


: ua . were to be 
b ſtill, where it is not altered by acts of Parliament. 2 


every Writ. 


edges on this writ are given in two places, either to the On a writ 


* * . of appeal, 
zin Chancery, or to the Sheriff, the writ in the regiſter gledges ate 


given, ei- 
ther to the King in Chancery, or to the Sheriff. 


of is, 


De Term S. Michael. 1729. 


N is, Si fecerit te, or Nos, &c. but this writ is in a third form 
different from both, Quia, &c. but then this objection is tg 
the writ itſelf, which I do not think aſſerts a falſehood that 

If a writ of pledges are given, but the Engliſh of the words is, Becaiſt 

— 2 ſhe will give, &c. which is only conditional; and this objec. 

Quia fece- tion, that the writ is not agreeable to precedent, is too early 

rit, &c. tho* to be made here, but will be proper on the return of the writ 


pledges are The Sheriff may return, that no pledges are found, and i 


not found, 0 : -» 1 
this is no not obliged otherwiſe to execute the writ, but the writ is fill nd 
falſheod, in force, and not abated, as appears by the precedent that ha; WW di 
for it doe been cited in Raft. Entr. 46, b. for if the writ had not ſob. 7 
— 4 ſiſted, the Court of King's Bench could not have granted n WW for 
pellant bas alias capias, but the Sheriff may execute the writ if be WW his 
given ſecu- pleaſes, though the appellant find no pledges, and the appe. 
Wer. lee has no remedy till judg meg. and cannot plead it: But 
A writ can this is ſomething intrinfick to the writ, and proper for an. 1 
1 other Court, and therefore the petition muſt be diſmiſſed. Cov 
in this 
Court only . | pu 
for matter extrinſick, but if it is a bad writ, the Court it is returned into, will quaſh it but 
The Sheriff may return ne pledges on a writ of appeal, and is not obliged to execute ſequ 
it, if the appellant does not find pledges. ble 
But he may if he pleaſes, and the appellee cannot plead in abatement, no pledyes, and 1 1 


has no remedy till judgment. 


e Where an order is made upon hearing Counſel of both 
not . . 
frrved; that ſides, there is no occaſion to ſer ve it, 


Is made on | 
hearing counſel of both ſides. 


[ 4203 ] + TREFUSIS verſus Sir J. HIND COTTON, 
. Lady COTTON, & al. 


At the 
Chancel- 
lor's houſe. SIR J. Hind Cotton and Lady Cotton filed a bill to hart 


Lord Chan- her portion of 6000/. repaid, and g ol. a year for a jointur 
3 ſettled on her for life, purſuant to marriage articles, wit 
Mr. Trefufis her former huſband, and ap account was direct 

- to be taken of the perſonal eſtate of® Mr. 1 ; and 
decree nifi was made againſt Mr. Trefufis, an infant, her (01 

in-law ; and when he came of age, he was ſerved with a {vl 

pœna, to ſhew cauſe why the decree ſhould not be made: 

{olute, and he now moved, to have the time for ſhewin 

cauſe enlarged, till Sir Hind Citton and Lady Cotton put 

their anſwers to a bill he had filed againſt them, for a dilc 


very, whether in articles of agreement between his late . 


EXCE] 


THE 
$37 


- 
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ther and Lady Cotton, that her ſhare of the perſonal eſtate of 
Mr. Craigs her father, which amounted to 100,000/. ſhould 
de at her own ſeparate uſe and diſpoſal, Lady Cotton did not, 
in conſideration thereof, agree to waive the benefit of the 
former marriage articles, 


The defendants inſiſted, that the execution of a decree 
ought not to be deferred on the bare allegations of a bill, 
not ſupported by any affidavits, and that (the decree having 
directed an account to be taken of the perſonal eſtate of Mr. 
Trefuſis he might have the advantage of this diſcovery be- 
fore the Maſter on perſonal interrogatories, or might amend 
his anſwer. ' 

Lord Chancellor. 


The time of fix months, allowed by the courſe of the 

Court, for a defendant to ſhew cauſe why a decree ſhould _ 

not be made abſolute after he comes of age, is not ſo ſacred, . — A 
but that in particular caſes, and where the matter is of con- the time for 
cur Wſequence, the Court may enlarge it; it appears very proba- 2 defendant 
ble, that there was ſuch a private agreement, as is ſuggeſted, 6 1; 
m Mr. Trefigſs his conſenting that ſo great an eſtate ſhould he came of 
be at his wife's own diſpoſal, which the ſon cannot come at age, why 
the defendants ; and then he may amend his own anſwer, 3 
id make a better defence, and therefore after the fix abſolute, 


nonths are expired, I enlarge the time for three months till the 
x | plaintiffs in 
the firſt 


f cauſe had 
put in an anſwer to a bill of diſcovery he filed againſt them, aſter he came of age. 


MB. On the defendant's coming to ſhew cauſe the firſt 39. 


this decree, but only by a diſcovery from the anſwers of the decree _ 


Ant. Caſ. : | 


hav of Michaelmas term, this order was made abſolute; and Poſt, Caf. 
iotur Wat time being out, and the defendants not having put in a 22 ar 
vi full anſwer, the time was twice enlarged on motion, quo a 
rede. [ $294 ] 
and Bn ar 
x (ol Wedneſday, Oftober the 15th. = 
a {ul | | | Caſe 114, 
w IXCEPT IONS, &c. TO THE MASTER's REPORT. 28 
evi j 
| lor's houſe. 
put DAVY verſus SEYS. Lo — 
diſc cellor. 


te | 


THE bill was brought by creditors againſt the adminiſtra- 
„ and an account was directed, and coſts reſerved, till the 
Q 2 account 


\ * 


| 8 the plaintiff's demands; and the Lord Chancellor decreed 


dant, and if the defendant pleads plene adminiſtravit, and the plaintif 


| the ſeveral legacies, &c. which words ſeem to introduce 


D- Term, 8. Michael. 129 
account was taken ; and by the Maſter's report it appeared, 
that the defendant had aſſets ſufficient in his hands to ſatisfy 


coſts are de- coſts generally againſt the defendant, without directing an 
creed gene- inquiry of aſſets, and ſaid, that he knew no better rule to 


— wag guide himſelf by, than that they proceeded on at law, where, 


not out of recover but two-pence, the Court gives judgment De Bonis 
aſſets, propriis, ſi non, Cc. that otherwiſe no body would ſue an 


celtor. MR. Meager made his will inter a, in theſe words; 
Lodem die. As to my temporal eſtate, I do hereby charge the ſane 
« with the payment of all fuch juſt debts as I ſhall happen to 

© owe at the time of my deceaſe, and alſo with the ſeveri 

© legacies herein after bequeathed ; then he gives ſeveri 

© legacies, and particularly 2oo/. to his daughter; then 


? 

adminiſtrator, or executor ; and that there may be more af. 

Cre. Js. ſets than appear by the Maſter's report, for the plainifs Wil ' 
229- might content themſelves to prove ſufficient to anſwer their fl | 
Yew. 169. de mands. n 
25 e "I 0 
Caſe 11g. | WALKER verſus MEAGER. g 
At — | | ns 
Ch 122 . "KIT | 
3 Mr. Solicitor General for the plaintiffs. ” 
Lord Chan- the 
de 

det 


his intention, tho' he has not declared ſo in expreſs word 
In the beginning of the will, he charges all his tempo 
eſtate with the payment of his juſt debts, Ec. and alſo wi 


© taking notice that he had ſurrendered his copyhold eſtate H 

. © to the uſe of his will, he declares it to be to the purpoſes wp 

© following. I deviſe all my freehold and copyhold eſtate te 100 

my ſon Thomas Meager, and his heirs, ſubject to, and = 

« chargeable with all my juſt debts, and the ſeveral legacy: h 

« by me given; and makes his ſon Thomas executor.” And mh 

on a bill brought by the creditors, an account was decreed ' 

and a report has been made, and the cauſe now comes be ante 

fore your lordſhip on the equity reſerved, and the ol * 

| queſtion is, fince the eſtate is not ſufficient to ſatisfy ti: * 
| debts and legacies, whether the money ariſing by the {aled * 
the lands ſhall be divided equally among the creditors 1 * 

op legatees ? or, whether the creditors ſhall be preferre 1 be 

[ 4205 ] And as in natural 4 juſtice the teſlator ought to pay his dell P 

4 in the firſt place, fo it plainly ſeems by the will to have © Vee: 


fecond charge; and this further appears from the nature 


RY 
— 
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the fund he had then in view; his perſonal eſtate, which 
- was the fund ſubjected by law, was liable to his debts in the 
firſt place, and when he adds another not chargeable by law, 
he ſhews, be would have his debts and legacies paid out of 
this additional fund, in the ſame manner; then he makes 
his ſon, whom he deviſes his eſtate to, executor likewiſe ; 
and if he had deviſed it to him to fell, for payment of debts 
2nd legacies, the money would be aſſets, and the debts muſt 
be preferred. 2 Fern, 248, Greaves verſus Powel, and Beal 
verſus Brown. Trin. Term. 1712. The teſtator, before the 
fatute'6 and 7 of K. V. of fraudulent deviſes, bequeathed 
his lands to his ſecond ſon, and his heirs, ſubject to the pay- 
ment of ſuch debts as his perſonal eſtate ſhould not be ſuffi- 
cient to ſatisfy, and of a legacy of 500. and made his ſe- 
cond ſon and wife executors. This deviſe being before the 
ſtatute, the debts amounted to more than the perſonal eſtate, 
and the value of the land; the bond creditors had no lien 
but by the will, but Lord Harcourt ſaid, he would ſuppoſe 2. 405. 
the teſtator to mean what he ought, and that he deſigned to 2 $4 
be juſt before he was charitable ; and therefore decreed the tered 


lebts to be paid in the firſt place. 
Mr. Attorney General for the defendant, 


4 * 
" — — — ns — 
— ̃ = 


* . 
_ _ - 

— = 
1 ⏑—⏑ — , ̃§—˖Ü—ß᷑s?̃; , , —·r² nd 


K this money raiſed by the ſale of the eſtate, ſhould be 
wplied in the firſt place to che payment of the debts, the 
daughter will be left wholly unprovided for. It is allowed, 
there are no e&Fpreſs words in the will directing the debts to 
te firſt paid, but they would infer it to have been the inten- 
ton of. the teſtator ; Firſt, From the order of the words: 
but the order of the words has never been allowed a rule to 
aplain the intention of the teſtator, which ſhould be firſt 
pad; for all things cannot be ſaid together: And a, &c. 
o not imply a ſecondary confideration, as has been often ad- * V. 31. 
judged in the caſe of legatees, but that the firſt legatee muſt 
bite, in proportion with the ſecond : And ſuppoſe legacies 
2 rg 7 mentioned, ſhould they have been paid in the 
e 


decondly, Becauſe the teſtator had his whole eſtate under 
wnbderation, and therefore as his perſonal eſtate was to go 
A courſe of adminiſtration, it is plain he defigned his real | 

ate ſhould go in the ſame manner. But one mult go as f 
Bae law directs ; the other as the will. | vn 


D⸗ Term. 8. Michael. 1729. | 


7 +206 J. + Thirdly, Becauſe if this deviſe had been to his executor 
| to ſell, the money would have been legal affets, but this is 3 
— deviſe in fee, ſubject to, We. and is only an equitable charye, 

and the executor in this caſe can be conſidered only as 2 

truſtee, for the deviſe being to him in fee, who was the eld. 
eſt ſon of the teſtator, the lands deſcend on him, and it is 
not a conſtant rule to prefer creditors ; but there are many 
decrees that they ſhould be paid, pari paſſu, with legatees, 
becauſe, as to the lands, the creditor takes only by the 


; bounty of the teſtator, and it is only a legacy to him, 
dE 1 Vern, 482. | | | 
5 | | 
Though the deviſe in Beat and Brown's caſe was before WM 
the ſtatnte, ſo that the deviſor had a power to defeat he 
bond creditors of the benefit of his lands, yet he not having WW 0 
done fo, the Court might think proper to conſider them in WM to 
the ſame manner as they would have been intitled if the land ju 
: had deſcended. | de 
| Lord Chancellor, 
Theteſtstor From a view of the whole will, there appears to be nc 
/ . — all prius or poſterius, nor which it was the intention of the teſ 
- ral ea,” tator ſhould be firſt paid, the debts, or legacies; but it | 
with the Plain he intended the one as well as the other; All his eſtat ] 
payment of is given to his executors, and his copyhold eſtate is partiu P 
| pur ot larly ſurrendered to the uſe of his will, and his whole eſta ut 
cies, na is made ſubject to debts and legacies, and is given to his ei vt 
. then deviſes ecutor to enable him to pay them; ſo, whether the mon 
"_ free- ariſing by the ſale of the lands is legal, or equitable aſſe — 
— it muſt be conſidered as legal affets, and applied in a courſe 
eſtate to his adminiſtration, If Ceſtuy que truſt of an eſtate deviſes 
eldeſt fon to his executors to be ſold for payment of debts and legacie 
— this is equitable aſſets, and yet it has often been decreed 
ject to his be applied in a courſe of adminiſtration. 
W makes him executor, the money ariſing by the ſale of the lands ſhall be i | 
applied to the payment of the debts. | —_ Ms WI! 
Ant. Caſ. 61. Caf, 78. Poſt. Caf. 181. 1 Vun. 63. 2 Vern, 133. 1 Chan, Cal 
248. 1 Fern. 69. 1 Lev. 224. Nel/, Fol, Rep, in Canc. 88, 195, Nelſ. $vo. Rep 
Canc. 202. Ant. Caf. 34, UP 
; 1 Litton 
Chan 
1 ; efenc 
** + if he 
Judge 
kad ca 
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- cellor. 


Mr. Attorney General for the plaintiff. 


IHE defendant pleaded that ſuch a perſon not named 

in the bill ought to be made a party, upon which the plaintiff 

amended his bill, and made him a detendant, then the firſt 

defendant obtained an order for time to anſwer, and then 

pleaded, | that ſuch a one alſo, not named in the bill, ought If the de- 
to be a party; and I humbly move your lordſhip, that this fendant ob- 1 
plea may be ſuppreſſed, being a ſecond dilatory plea, and f t 1 
coming on irregularly, for by the order the defendant had time to an- | 
only time to anſwer ; and though the order is not for time ſwer, he 1 
to anſwer only, but to anſwer, and a plea has been ad- wa Put in 


judged an anſwer in Lord Strafford's caſe, that muſt be un- ua 1s Fr 


derſtood of a plea in bar, not of plea in abatement ? not, to an- 


ſwer only. 
1 Chan. Cal. 279. 2 Chan, Caſ. 208. 1 Vern. 275. 


Lord Chancellor. 


If a defendant at law, pleads in abatement, the want of x ge" 
parties, he muſt ſhew who they are, and muſt give the plain- 4 af 
uf 2 good writ : But this plea cannot be ſuppreſſed on a parties, is 


motion, but muſt be ſet down and argued. ran. (44. 


n | if the de- 
ſendant pleads want of parties, he muſt give the plainti a good writ, but this plea can- 


not be ſuppreſſed on a motion, but muſt be ſet down to be argued. 


Saturday, October the 25th. 
In Court. 


APPEALS AND REHEARINGS. * 


CHARLES SELBY AMHERS T, &c. plaintiff. 
WILLIAM ROBINSON LITTON, & al', defendants. 


UPON the petition of the defendant, Villiam Robinſon 

Litton, both cauſes came on to be reheard, and the Lord 
Chancellor was pleaſed to declare his opinion in favour of the 

defendant, Nilliam Robinſon Litton, but offered the plaintiff, 

K be defired it, to rehear the cauſes again affiſted j with [ +208 ] 
udges, which the plaintiff deſiring, it was ordered the Ant. Cal. 
ad cauſes ſhould come on again to be reheard on that day 720 Cat. 


fortnight, a 120. 


Tueſday, 


l — — — — ——— 2 


— 


M 
1 
1 
1 


. 


* Caſe 1 17. 
In Court. 


; Lord Chan- 


cellor. 


De Term. 8. Mithael. 1929. 
Tusa, Oftober the 28th. 
' STRAFFORD verſus BERRIDGE. 
Mr. Solicitor General for the plaintiff. 
MR. Strafferd by a codicil, deviſed to Mrs, Berridge, hi 


© niece in theſe words, I give and bequeath all that my man. 
© fion-houſe, &c. to Mrs. Berridge, during the term of her 


natural life; alſo all my goods, chattels, houſhold-ſtuff 


furniture, and other things, now being, and which at the 
time of my death ſhall be at, or in my ſaid dwelling houſe, 
© and the appurtenances; and alſo the uſe of all my plate 
© during life; he alſo deviſed to her his coach horſes, 600/, 
© and 20. for mourning”, and by this codicil Mrs. Berridg: 


claims 260. in money, which was in the houſe at the death 


The general 
ſenſe of the 
words of a 
will are to 
be reſtrain- 
ed, by the 
intention of 
the teſtator, 
and the 


of the teſtator. The teſtator by firſt giving her his houſe 
for life, ſhews what he meant by his goods and chattels, and 
io do the following words, houſhold ſtuff and furniture; 
for if the words, goods and chattels are to be taken in their 
full ſenſe, then houſhold ſtuff and furniture are compre. 
hended under them, and thoſe words would be ſuperfluous 
and in this ſenſe the title deeds of his eſtate, or fecurities for 
money, if they were found in the houſe, would pals; 
whereas it is plain he did not deſign to comprehend even the 
plate under theſe general words, for he after expreſly deviſes 
the uſe of it to her for life; and the words, Now being 
And which, &c. plainly ſhew, he did not n to give he 
money, becauſe it would be ſo very difficult to prov 
that the money in the houſe at the time of his death, was the 
identical money he had there when he made his will. 


Mr. Lutwych. 


The general ſignification of the words of a will may | 
reſtrained by the intention of the teſtator, and other worc 
they are in company with, as appears from the caſe of Merr 
land and Wilkinſon, Cro. Ca. 323, and of Markham and Twi 
den, which was decreed by Lord Harcourt, after it had bed 
ſpoke to two or three times. The teſtator made his 


- 


| otherwords inter a in theſe words, All the reſt and reſidue of n 
they are in 
company 
with. | + | 
By the words, Al the reſt and * of eſtate, chatte/s, real and fer ſonal, only the 
ate paſſes. 


due of the teſtatot's perſonal e 


« eſtate, chattels, real and perſonal, I give to my wife: 


fl 


De Tim. . Michael. 1729. 


lordſhip decreed + only the reſidue of the perſonal eſtate f 42 
OP or a fee would have paſſed, if the will had gone (+209 ] 
$6 further than the word eſtate, In this caſe, the teftator, 

0 new it was not his intention to paſs every thing the words 

would extend to, mentions afterwards particulars, as his 
cozch-horſes, and the uſe of his plate for life, and a pecu- 

niary legacy of 6co/, and though bonds will paſs by a grant Jewels 

of Omnia Bona, yet here by the words Goods or other things, money, or 
only furniture and things of the like nature will paſs; and pictures 

in the caſe of the Biſhop of Saliſbury and Dormer, it was — 3 
judged by Lord Harcourt, that by a deviſe of goods, je w- deviſe 2 
& money, or pictures, did not paſs. | goods, 


4 | cs | 
0 Mr. Attorney General for the defendant. 

lee N 4 6 

is allowed, that all the words of this will are general 


h to take in money, but it is ſaid, they mult be reſtrain- 
xd to houſhold goods and furniture, becauſe if they are 
uten in the general ſenſe, the words houſhold ſtuff and 
bmiture are ſuperfluous ;, but this is the uſual manner of 
wording wills, after general words, to enumerate particulars ; 
md may not we with more reaſon ſay, Why did he uſe thoſe 


 forfenctal words, if he meant nothing by them? and that they 
aer his intention to paſs more, and the words, Other things, 
the der be meant every thing that was perſonal ; whereas. the 
vie antik, by other things, would have him mean only the 


ne things, and the words will not comprehend the title 
keds, for they follow the eſtate, and though he may be 
poſed not to have meant ſecurities for money, which are 
hoſes in action, yet this money was a thing in poſſeſſion, and 
ually in the houſe at the time of his death: And the ex- 
Irels deviſe afterwards, of the uſe of the plate to her for 
le, mews, that he thought that it would otherwiſe have © || 
uſed to her abſolutely by the general words; and theſe —_— 
ds muſt ſignify more than furniture, for a library of BW 
K0reks, wine in the cellar, &c. if any, would have paſſed. 
wree, that where words, which by themſelves would have 
red the real eſtate, are mixed with words that will paſs 
the perſonal eſtate, that it is reaſonable to reſtrain their 
deral ignification, but what authority can they produce to 
rin the ſenſe of theſe words, which all relate to a per- 
al eſtate? The words, Now being, And which, &c. they 
Jae a double deſcription of what was to paſs; but I rather f 
| think, 75 


- 
5 * . 
. 
— — — - — 
— — 
— —— — 
— — — 920 — — 


—— — — .. 


_—_ 


[42100] | + Lord Chancellor. | (a 


or in my ſaid dwelling houſe, by theſe words, money in the houſe at the death of the 


Deviſe of The teſtator's intention ſeems to be, that the inte 
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think, his intention was to extend the words, either to ſuc 
things as he had at the time of the making the will, or 
his death, in the houſe ; and though he had removed 20 
of the goods, he certainly deſigned they ſhould paſs, and, 
money in his houſe at the time of his death, ſhall be tx 
to be there, when he made his will, unleſs the plaintiff g 
prove it came in ſince. | 


There is an opinion, that the Sheriff on a fieri facias cu 
Whether not ſeize money, becauſe the money is to be levied de be 
bona & ca- & catallis, but money cannot be levied from money: But u 
tallain- to trifle, the teſtator cannot reaſonably be ſuppoſed to h 
py. 24. meant money by theſe words, but only goods of the nat 
eri facias, and ſort of houſhold goods; and the words cannot be u 
I give my derſtood in their general ſenſe, for that would take in bot 
— and ſecurities for money, which there is no colour to ſupp 
life, allo the teſtator deſigned to paſs. 


all my 


poodr,chat HUNT verſus STONE. 


bold Nuff, : 
furniture, and other things now being, or whioh at the time of my death ſhall he 


tator will not paſs, Swind, part 7. ſect. Io. n. 8. 1 Chan. Rep. 190. Ant. Caſk 


Caſe 118. THE teſtator deviſed to an infant an Zaft India bond 
In * oo. to be paid at twenty-one, or marriage, and if ſhed 
LAGS before, he deviſed it over; and the queſtion was, Whel 
kodem die, the intereſt belonged to the executor, or ſhould wait on WF 
principal ? | TH 

d | Lord Chancellor. In the 


an wo ſhould follow the principal; he does not give 100/. UH nc 
— — ! ſpecifick E/ India 100l. bond. e te 


N at 21, or le m 


marriage, and if the legatee died before it was deviſed over, the intereft ſhall wait u 
principal, and not go to the executor. WE". 


De Term. F. Michael. 9 
Friday, October the 31. 
NM OTIONS. 
' VAUGHAN verſus WELSH. 


AN order for the plaintiff to make his election, was diſ- If the de- 
charged on motion, becauſe the defendant had pleaded the *: = +9 
unte of limitations, and the plea had not been argued. © aint; * 


not obliged 
to elect till the plea is argued, Poſt. Caf. 166, 1 Ju. 103. 


+ Saturday, November the sth. [ 1211 1 
Caſe 120. 
In Courc. 
APPEALS AND RE-HEARINGS, Lond hea 
CELIOT. 


Barker Selby Amberſt, Eſq. adminiftrator of Dame Margaret Sir Robert 
$trede, his late wife, who was the widow of Sir George chief jd. 
$Strzde, deceaſed, plaintiff, of B. R. 


Villiam Rebinſon Litton, Eſq. deviſee in the will of Litton * 
Litten, Eſq. deceaſed, who was the only ſon and heir of 

the ſaid Sir George Strode, deceaſed, Francis Maſcal, and 

James Bedingfield, mortgagees of the eſtate in queſtion, 

r contra, defendants. | 


| Mr. Attorney General for the defendant, 
r William Reotinſon Litton. 


THESE cauſes come before your lordſhip to be re-heard, 
the petition of William Robinſon Litton, whereby he inſiſts 
the equity of redemption of theſe terms belongs to 
um, and not to the plaintiff; Firſt, For that the teſtator 
ud not intend to give the Lady Strode the abſolute intereſt in 
ic terms, but only to give her the ſame, as a ſecurity - for 
e money due upon thoſe. mortgages. Secondly, Becauſe if 
| was his intention to deviſe the abſolute intereſt in the terms 
dis mother, ſuch a deviſe could not take effect in point of 
W. And, Thirdly, Becauſe this point has been already de- 
mined againſt ber by the decree of Lord Harcourt. 


That this was the teſtator's intention, appears manifeſtly 
mm the whole frame of the will, the deviſe to Lady Strode 
i thele mortgaged terms being amongſt the pecuniary lega- 

cles 
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cies, and before the deviſe of his lands, and when he cone, 
to deviſe his lands to the defendant Villiam Robinſon Lins 
he deſcribes them by the words, All and every his FR. 
&c. which convey the lands in queſtion to him, in as plain 
and ample a manner, as if the teſtator had deviſed them 9 


expreſs words. 


1 [4212 ] This intention is ſtill the more evident, if it be conf 
_-. " dered, that the deviſe of his real eſtate to the defenduy 
_ William Robinſon Litton, is in the ſame words, as the deviſe t 
the teſtator's own ſon, (in caſe his wife had been with chil 
of a fon) and it is not to be imagined that the teſtator coul 
intend to give theſe lands from his own ſon to his mother, 


No deviſe by the teſtator of theſe terms but as mortgy 

| intereſts, could poſſibly take effect, *till the determination g 
| the eſtate to rode Strode, and the eſtates tail to his ſons, a0 
[> the contingent eſtates limited to George, Darnel/y for life, an 
i a to his ſons in tail: and it is hardly to be imagined that 
could ever enter into the thoughts of the teſtator to give h 

- mother a remote intereſt in lands, which ſhe could never pr 
bably either enjoy or ſell, and to fever ſuch long terms 

| one thouſand years from the inheritance of his eſtate, only; 
= order that his mother might have the power of giving thet 
IJ away from his family to a ſtranger, as the fact has really hay 
= pened, | | -— 


The words of the deviſe in queſtion are proper ta com 

theſe eſtates as ſecurities, and to put his mother in the plat 

þ of the mortgapees, and ſuch intereſt only they muſt neceſſar 
= be ſuppoſed to pals, fo long as any of the before- mention 
= intermediate eſtates, precedent to the teſtator's reverſion 
= fee, ſubſiſts; and there is no reaſon to imagine that the t 
= tator intended his words ſhould have two different meaning 


If your lordſhip ſhould reverſe this decree, Dame Mar, 
ret Strode, (under whom the plaintiff claims, and who ba 
jointure beſides of 4001. per annum) has by the will of! 
ſon Litton Litton, legacies to the amount of 3600). bei 
the rent charge of 100/. per annum thereby given to her, WW t 
her life, which is very near as ample a proviſion as he 
ſigned for an only daughter, in caſe he had left one. Bul 
the decree ſtands, then the plaintiff in right of his wife, 
receive.out of Litton Liitun's eſtate, four times as much a5! 

| proviſion made by the faid teſtator for an only daugit 
which can never be ſuppoſed the teſtator intended. 
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But ſecondly, Suppoſing it appeared never ſo plainly to 
the teſtator's intent to deviſe the abſolute intereſt in the 
ums to his mother, yet we humbly apprehend that ſuch a 
wiſe cannot take effect in point of law, becauſe thoſe terms, 
x which is the ſame thing as to the preſent queſtion) the 
duty of redemption of them would then at the death of 
teſtator ſtand limited in the following manner, wiz. in 
wt, to attend the freehold and inheritance, ſo long as the 


bas, and the contingent eſtates for life, and in tail of George 
nelly and his ſons, ſhall laſt ; and the reſidue, after all 
ſe eſtates ſpent, not to attend the inheritance, but to be 
x the benefit of Lady Strode, her executors and adminiſtra- 
rs, as terms in groſs; and we humbly conceive that ſach a 
briſe of the remainder af terms after eſtates tail is void, as 
ting too remote, when ſeparate from, and not attendant on 
e inheritance. 


this Court may be limited in the ſame manner as the fee, 
rcauſe they may be barred by a recovery of the eſtates in 
h and in remainder ; but no act of the tenant in tail could 
ut off theſe terms, the terms themſelves could not be barred, 
rcauſe the tenant in tail can bar only what ariſes out of his 
kehold, but theſe terms were raiſed precedent to his eſtate ; 
the truſts of them, for nothing puts them in the power 
the tenant in tail, but their attendaney ; but by this will 
are ſevered from the reverſion: Equity confiders the 
tof a term, as to the limitations of it, in the ſame man- 
ras a deviſe of a term, but a term could not be deviſed in 
manner; and there is no difference, whether the term 
thus originally limited, or by the deviſe ; becauſe the 
ſe conſequences and inconveniencies would follow, and 
eu that might be done by two conveyances, which could 
t by one. Suppoſe tenant in tail, with a term attendant, 
Weys to a purchaſer, without ſuffering a common reco- 
% andthe term is aſſigned in truſt for the purchaſer, and 
Etenant in tail dies leaving iflue, the iflue enters on the 
ae tail, and ſuffers a common recovery that will not bar 
© term, becauſe it was not attendant at the time of the re- 
very. 


But Thirdly, By the decree in the former cauſe, the Court 
1 determined, that Lady Strode. was intitled to the faid 
_ only as a ſecurity bor the mortgage monies, by de- 
Mug a redemption to S!rode Strede. 

Mr 


fate + for life of Strode Bedingfield, the eſtates tail of his L 213 ] 


Terms indeed attendant on the inheritance, by the rules 
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Mr. Solicitor General for the plaintiff. 


In caſe the general deviſe to the defendant William Robi. 

n Litton, and his heirs, may be ſufficient to include the 
faid premiſſes in Suſſex, by virtue of the general worg, 
(though not expreſly mentioned) yet I humbly apprehend, 
that both deviſes of the ſaid premiſſes in Suſſex being con. 
ſiſtent, ought both to ſtand, and that the deviſe to the de. 
fendant is in nature of a reſiduary deviſe, and therefore can. 
not controll what he had abſolutely given his mother before 
| but that the plaintiff is intitled to the ſaid ſeveral terms of 
F 4214 J years abſolutely, + and the defendant only to the reverſion in 
fee of the lands in Su//tx, the defendant having by the ſane 
will a very large eſtate given to him in poſſeſſion in other 
counties. The plaintiff and defendant both derive their re. 
ſpective titles under the ſame will as voluntary deviſees, and 
therefore it is highly reaſonable that the ſame ſhall be con- 
ſtrued in ſuch a manner, as that an expreſs particular devil 
of lands, fully and plainly aſcertained and deſcribed, ſſul 
not be defeated or invalidated by a general indefinite 
clauſe, and the words V heregf he was ſeized in equity, & 
does not ſhew that the teſtator deſigned the equity of re 
demption of theſe terms to the defendant, becauſe the leg 
intereſt of moſt part of his eſtate ſtood limited to truſtee 
and this is not inſiſted on in the pleadings. 


The teſtator Litton Litton having the remainder in fee 
the eſtate in Suſſex, which was mortgaged, had undoubted 
a power to diſpoſe of the term of a thouſand years, and th 
equity of redemption thereof abſolutely, againſt every on 
except Strade Bedingſield, who had an eſtate for life by th 
will of Sir George Strode, and except the contingent remal 
ders created by the ſame will, if they had happened to ta 
place, which they did not. 


As Litton Litton had ſuch a power, he has by plain an 
expreſs words given theſe terms for years to his mother abl 
lutely, and without any condition, or ſubject to any reden 
tion, ſo far as he had power, for he directs that his execut0 
ſhould pay off, and diſcharge all mortgages and incumir 
ces, laid upon his eſtate in Suſſex, charged by the teſtato 
father, and that the ſeveral mortgage leaſes ſhould be kept( 
foot, and be aſſigned to his mother, for her ſole uſe and! 
nefit, during the remainder of the ſeveral terms in the f. 

mortgages contained. Pye? ; 
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The defendant's conſtruction of theſe words rejects the 
word ſole ; for if the terms are liable to a redemption, ſhe 


does not hold them for her ſole uſe and benefit, but partly for 
her own benefit, partly for the benefit of another, 


Though the mortgagees only are directed to aſſign, yet 
more than their legal intereſt paſſed by the aſſignments. 
Qppoſe a mortgagor directs the terms to be aſſigned to an- 
ther, is the aſſignee a truſtee · too? No, the intereſt of the 
nortgagor himſelf paſſes, as well as the legal eſtate of the 
nortgagee, and if the teſtator has an eſtate ſtanding out in 
truſtees, is it not the ſame thing? Whether he deviſes it to 
mother, or directs the truſtees to aſſign it to him for his ſole 
iſe and benefit: as to the abſurdity, that the ſame words 
ſhould bear two meanings, the teſtator might reaſon with 


pred her, indeed the terms, if he could, otherwife the mo- 


N. 


And if it was the intention of the teſtator to deviſe theſe 
ums to his mother abſolutely, no rule of law or equity is 
pke thereby: Here is no deviſe or limitation of any term 
tail, or any tendency to a perpetuity, but only a deviſe of 
eſe terms for years, which were capable of being diſpoſed 
by will, according to the intereſt that the teſtator had in 
dem; and though Strode Strode had ſuch an intereſt for his 
„ that he might redeem them by virtue of the will of Sir 
wee Strode, in reſpect of ſuch intereſt, yet ſubject thereto, 
ey are well deviſed to the Lady Strode, her executors and 
Iminiſtrators. 
» 

It cannot be denied but the owner of the inheritance may 
re terms out of it, or if there are terms attendant on it, 
may ſever them from the inheritance by deviſe, as well 
create new terms, or if there are mortgage terms ſtanding 
t on his eſtate, he may redeem them and give them away, 
lire by his will his executors to redeem them, andfaſſign 
n abſolutely to another; and none who claim under his 
can complain; for why ſhould it operate in favour of 
deviſee, and not of both ? 


Tan eſtate tail, that never veſted. 1 Salt. 158. 2 Vern. 


600, 


linſelf, that at + the worſt ſhe ſhould have the 2000/. he de- [ +215 ] 


tis not ſo clear that the truſt of a term cannot take effect The truſt of 
a term may 


be limited 
over after a 


contingent eſtate tail, and is good if the eſtate tail never veſts. 


0 r 
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600,  Higgens verſus Dowler,, A demiſes lands for. a ly 


term in truſt, for B for life, then to his firſt ſon for the tt. Wl #0 
mainder of the term, and in default of iſſue of ſuch ſon, 1; Wi fil 
the ſecond, and other ſons of B, and for want of iſſue male, Wh iid 
to the daughters of B for the remainder of the term; when Wi the 
it appeared thus at the firſt arguing, that no eſtate tail veſtel, Wh #0! 


but was contingent to the ſon, and never happened; the re. 

mainder over to the daughters was adjudged good, tho' when 

it came out to be an eſtate tail veſted in the father, a contrary 
judgment was given, But this is no contingent executory 

deviſe of the equity, but is a deviſe that veſts immediately; 

; contingent executory deviſes by law muſt veſt in a ſhort time, 
becauſe they are not alienahle till they are veſted : if he had 

deviſed to her terms out of the inheritance, they would ng 

be contingent deviſes, though they could not take effect in 

| eſſion, but be remainders for years, and ſuch limitations 

of terms have been diſallowed as would create a perpetuity, 

or ſuch eſtates as could not be barred. In the Duke of Nu. 

folks caſe, 3 Chan. Caf. 1. 1 Vern. 163. the declaration was 

of the truſt of a term, derived out of the eſtate previous to 

+216 J the limitation in tail, and ſo could not be barred + by dock- 
if tenant ing the intail; but here the deviſe is out of a reverſion onan 
= Kor Riga eſtate tail, and if Litton Litton had iflue, they, or Str 
B for life, Strode, by ſuffering a recovery, would have barred the rever 


remainder fjon, and this intereſt created out of it, behind the eſtat 
to his firſt tail. | 


and every 
other ſon 
io tail, remainder to the tenant in tail in fee, of lands ſubjeR to mortgage leaſes, dire 
his executors to pay off the mortgagees, and aſſign the leaſes to another, this is a goodde 
viſe of the equity of the terms, and the ſeveral intermediate tenants in tail by a recovery 
tan bar not only the remainder in fee, but the deviſe of the equity which ariſes out of it 


I allow the caſe Mr. Attorney General put, with this add 
tion, if the purchaſer had no notice of the intail at the tim 
of his purchaſe, for then the term will cover his purchale 
but not becauſe it is ſevered from the inheritance, but fron 
a'new equity, that he is an innocent purchaſer, and has go 
the law of his fide. '/ | 


As to the decree, Strode Strode's title being under the wi 
of Sir George Strede, Litton Litton could not deprive hit « 
his right of redemption, in reſpect of his; eſtate for life, by 
the defendant William Robin ſon Litton claiming under the Vi 

of Litton Litton only, can have no greater intereſt than 
© given him by the ſame will, and by the decree of Lord Ha 


CUM 
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aun before the Taid Srrod Strodt was to redeem the ſaid 
wörtgsges, ſo as to have the ſaid terms attendent upon his 
ae estate for life, he was ordered to pay to Lady $14de the 
id ſeveral furtis advanced for her benefit ont of the aſſets of 
the teſtatof Litton Litto:, and applied in diſcharging the faid 
nortgages ; bet the fame is not decreed to her in lieu and 
aifattion of all her intereſt in thoſe terms, and therefore 
the afignments to be made were to be ſubject to the further 
lireRion of the Court, and ſuch affignments were drawn ac- 
cordingly. But where the Court intended that another 
nortgage, which was to one Bridges upon another eſtate, 
hold attend the inheritance, it is expreſly ordered ſo by the 
kid decree ; and by their way of reaſoning, we might as well 
ky, that no one is intitled to the equity but Srode Sirode, 
kr the decree has provided no further, and there was no oe- 
aon to determine this queſtion ante diet, eſpecially be- 
men co-defendants, becauſe if Strode Strode had children, 
t would be at an end. | 
Mr. Lutwych. | 
H 


The teſtator direQs, that the mortgages ſhould be paid off wi | 
ud diſcharged ; now if theſe are not abſolate terms, they ( 
il be mortgages in the mother's hands contrary to this ex- 
els direction; thowgly his will indeed might be controlled 
thoſe who had a prior title. 


” 


duppoſe Litton Lition had taken up money on theſe mort- 
* could thoſe who claimed under him have redeemed 

eit paying off all the money ? then that would have been 
Idſpoition of the equity for ſo much, and could not he as [ +217 ] 
diſcharge the terms of the whole equity ? | 


E the teſtator deſigned his mother theſe terms as a ſecu- 
y why did not he direct that the other mortgages ſhould | 
ke in wich che 20000. he deviſed to her ? [| 


uus as fo the objection of the ſame words paſſing two 

llerent intereſts, if Litton Litton had redeemed theſe mort- 

in his life-time, he would have had a redeemable, and 
Hdcomeble intereſt in him at the ſame time. 

hs general werde chat follow, cannot defeat our deviſe, I. 1254 ate 
wore chan the ſeveral rent-chatges granted by the teſtator. fee to one, 
Aar. 9, (2) if the teſtatot firſt deviſes the fee, and af- and after to 


M Ubite for Bfo; both deviſes ſhall takte effect. * 
* R And deviſes are 


good, 


[ +218 } 


clauſe, if it had been plain, but as it is obſcure, I think 
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And this is not a void deviſe; a term for years cannot in- 
deed be limited after an eſtate tail, and therefore if the tel 
tator had deviſed theſe terms to Lady, Strode for life, remam. Wl © 
der in tail, remainder over, the remainder over would hart 
been void; but if one has a term for years after an eſtate tail, 1 
cannot he give it away? Can a man have an intereſt thy 
ſhall go to his executors, which he cannot diſpoſe of? but the 
defendant contradicts himſelf, for he claims theſe terms, aud 
he is deceived in this point, that he thinks a term after 2 
eſtate tail, cannot be diſpoſed of. 


And this ſeverance of the terms will not create a perpetuity, 
but is a reverſionary intereſt, which may be barred, for the 
equitable intereſt in theſe terms may be cut off by the ſeveri 
tenants in tail, becauſe it is incident to their ſeveral eſtate, 
and therefore capable of their ſeveral qualities, to be barred, 


c. and fo as the recovery enlarges the eſtate, it will enlag | 

the truſt. : ther 

If the decree has determined this queſtion, then Milin 110 
Robinſon Litton has no right to redeem, for the decree has 

given him none. | 6 [1 

Mr. Juſtice Denton... 15 g 

: 16 : | hou 

It does not appear by the former decree, that this queſtion u 

was ever determined. to pu 

Ws | | nt 

- The teſtator had plainly a power to deviſe theſe terms, by aſs 

from the whole ſcope of the will, I think it evident that h. but tl 

deſigned her them only as ſecurities. refit, 

| theſe 

+ Sir Nobert Raymond. ecuto! 


| This en depends ſolely on the conſtruction of the vil * 


and being only a deviſe of an equity muſt be guided by ti could 


intention of the teſtator, and I think it plainly appears dt 
intended her only the money. | 


He firſt gives ſeveral legacies out of his perſonal eſtate 2 
and then he diſpoſes of his real eſtate, and the laſt chu 


As for and concerning all his manors, lands, 8c. explains Wi! 


intention; I do not mean that this could defeat the 


may ſerve to explain it, if the teſtator had a ſon, he 7 | 
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eve all his lands, if a daughter, ſhe was to have 500. and 
the defendant William Robinſon Litton the eſtate; he keeps 
I his lands together, and when he wrote this laſt clauſe, he 
thought he had made no diſpoſal of any part of them. 


The word Diſcharge imports no more than paid off, but 
be mortgages were then diſcharged as to the mortgagees. 


Then he ſays the mortgages (which are material words) 
ſhall be kept on foot, and the words For ber ſole uſe and be- 
wt, if the teſtator intended to ſecure her only the money, 
can be applied no further, but muſt be confined to that only; 
and to decree her the terms would contradict the laſt clauſe, 
which certainly carries the reverſion in fee; for can any one 
imagine he would give the reverſion to the defendant after 
ſuch terms, if he had deſigned. his mother the intereſt in the 
lands he would have uſed plainer words, and have deviſed 
them to her in fee, I ground my opinion on the intention 


of the teſtator. 
| Lord Chancellor. 


[ ſhall confader the meaning of the will itſelf, as far as I 

can collect it from the words: The teſtator gives nothing to 

his mother he then had in him, but directs that his executors 

ſhould purchaſe theſe two terms ſtanding out; and that they 

ſhould be aſſigned to his mother, ſo that his intention was, 

to purchaſe theſe mortgaged terms for her: All his father's A tenant in 
mortgages were to be paid out of his perſonal eſtate, (and _>— 
conſequently they would fink into, or attend the inheritance) and ele- 
but theſe two were to be kept on foot for her ſole uſe and be- where, ſub- 
delt, not of thoſe who were ſeized of the inheritance, but . 
thele words can be underſtood only of that intereſt the ex- — 24 
cutors were to purchaſe, During the reſidue, & c. are words to B for 

of courſe, and it + is pretty odd, to conſtrue the mother to [ 219 
ware two diſtinct intereſts, one from the mortgagee, that V<, re- 
tould not be barred by the tenants in tail of the eſtate, and ——_— 


Wother out of the reverſion that could; or to Wppole, that other ſons 
| in tail male 


mth other like intermediate remainders, reverſion in fee to 4, and ſeized of other lande 


fee, by his will directs biz executor ro pay off the mortgages in Suſſex, that th be k 

f ey ſpall be lcp: 
fut, and 4ſſighed by the morrgagees ro bis mother, for her ſole uſe and bengFt, during the remain- 
&r of the ſeveral terms ; and as for, and concerning all bis manzrs, lends, &c. which be was then 
ped of in law, or equity, or rbich be bad power to give, or charge, &3. be deviſes them. ta C. 


, and the equity of redemption paſſes to C. 
SIND | by 


— ad 


ws bir heirs, This is not a deviſe of the abſolute terms to the mother, but of the money : 


2 — . - ”_— 
—_— S * po - Us 
—— . . ĩ —— > CESS Fora wer — - " 
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This decree by the ſame words, the teſtator deſigned to give her a fr. 
was affirm- deemable eſtate, which might continue as long as the terms 
ed in Par» themfelves, and an. irredecmable. one, out of the reverſion, 
ter great de» Therefore the decree muſt be reverſed, and be it adjudged, Will - 
bate, by 31 That the equity of redemption belongs to William Robinſon 
E Litton the defendant, and that he ſhall hold the mortgagel " 


Thurſday Premiſes abſolutely, againſt che plaintiff, his executors and i ;;; 


the 12th of adminiſtrators, and all claiming under the ſaid Dame Mar. 


_—_ gore St rode decealed, and the plaintiff S or iginal bill be dif. [ 
729-30». miſted. ' C | «4 
an Caſ. A avs | 9 by 
E | Monday, Novenber the roth. = 
Caſe 121. + ih | | M100 | W { Ia 
in Court... JAMES CLAVERING, plaintid. 17 
cellor. Lady CLAVERING and Sir "FRANCIS CLAVERING, 
4 te Es n T ' Defendants. a | B 
Th O ee WII. mag open 
Mr. Attorney General for the phaintiff. the e 
tered 


$1. Cat, in OLD Sir James Clavering, on the marriage of his ſonifite cc 
Cane. 79. John, ſettled his lands in the county of Durham in truſt, ufa 
S. C. the uſe of John for life, remainder to his ' firſt, and ereg 
other ſon in tail male, remainder to Francis Clavering the 
defendant for life, remainder to his firſt, and every other ſor 
in tai male, remainder to the plaintiff in tail male, remainde 
to Jobn in fee, with a power to the ſeveral tenants in pof 
ſion, to make a jointure. © ENS? 


Sir John the ſon, by virtue of his power, ſettled the land: 
out of which the points in queſtion ariſe, 'on the defendar 
Dame Clavering, his wife, for her life, for her jointure, an 
died, leaving a fon James, an infant, of about fourteen yes 
of age, having firft made his will, and thereby deviſed th 
guardianſhip of his faid ſon. to the defendant Lady Clavering 
who the minority of her ſorr opened the colliery « 
Becklvy' on her jointure fands. "Young Sir James, the ſc 
died abroad on his travels, before he came to the age 
| * twenty-one. years, and the defendant. Sir Francis, who w. 
next in remainder for life, entered upon the eſtate, and coi 

tinues to dig in the ſame mine, and has alſo made ſeveral 
pits, and has cut down feveral trees, and has carried away 
great deal of the ſoil in laying a waggon way. Upon whie 
iq the plaintiff, as next in remainder in tail, (the defendant 
Francis having no ſons) has filed his bill for an injunction 
| "ſtay waſte, * 16 


: 
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* 


II ſhall firſtconfider, whether the defendant Sir Frantic has [ +220 ] 
2 power to dig and open yew pits in the ſame ſeam. The ſoil 
of Durham is moſtly coal, and if tenant for life might carry 
on a ſeam in this manner, and dig and open pits at his plea- 
ſure, it would in effect be the ſame thing as if he opened a 
new mine, becauſe of the difliculty, if not impoſſibility, ts 


I ſhall next conſider this cafe as if the mine was opened 
by young Sir James Clavering the tenant in tail, and has it 
erer been adjudged, that tenant for life in remainder, can 
work, and carry on a mine fo opened, to the prejudice of 
thoſe in remainder ? If it had been opened indeed at the time 
of the ſettlement, we allow he might. 


But we ſay, there is no evidence that young Sir James 
opened the mine, for he was not in poſſeſſion of that part of 
the eſtate, but that it was opened by the jointureſs, whoen- 
tered into partnerſhip with one Pit for digging the coal, and 
he could not treat with him as guardian, on the part of the 
nfant, for if it had proved a loſing undertaking, as it was 
pot carried on by the direction of a Court of equity, the in- 
ant would not have been bound by it when he came of age; 
be died under age, and before he made his election, and 
ball he now ſay, I opened it as guardian, to give a right to 
me in remainder, after the determination of her jointure. 


ndet 
ff 


But ſuppoſing the defendant Sir Francis has a right, we 
re proper to pray an injunction to reſtrain him from working 
n vaſteful manner, as from digging away the pillars, whereby. 

eral tuns of coals are loſt, and the workmen afraid to go 
„ and from working in an unuſual manner night and day, 
reby the yein will be ſpent in two or three years time. 


Ve likewiſe pray an injunction againſt a waggen way he 
made, by which he has carried away a great deal of the 
ll, and ſeveral trees, which is waſte in a tenaat far life, and 
it things may be reſtored to their former condition. 


71 Mr. Baile. 
wh" Pobibitions lay at common law agaioſt.the tenant in 5 ibi. 
nt ever, or by the courteſy before the ſtatutes of Marlbridge tions of 
ont Ss | TI GW . waſte lay at 
common law, againſt thy tenam in dower, or by the courteſy. 
I ſh 3 


- = , wy - 
8 << i _—_———— ä ä — — — — 
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Kr and Gier; o Li. 53; b. and Ido not know that a join- 


tureſs can any more commit waſte than a tenant in dower, q 
unleſs ſhe' has a power expreſly given to her; and though 1 
waſte or trover lay in this caſe, we have a right to an injunc. b 
tion to hinder things for the time to come, but waſte will not d 
lie againſt the defendant Dame Ciavering the jointureſs, be- n 

jo 


[ #221 J] caule + of the intermediate eſtate for life of Sir Francis, nor 


againſt the defendant Sir Francis; for the writ muſt be 
brought either in the tenit or tenuit, but he neither is, or 
has been in poſſeſſion, but is taking upon bim before his bu 
time, and the damages given in trover would be hut a ſmall = 
recompence for the loſs of our inheritance, 

the 

th 


Many hills have been levelled, and many tuns of earth 
carried off in making this waggon way, and rhe ground might 
have been arable before, and then it is certainly waſte, 


Mr. Solicitor General for the defendants. 


The chief queſtion is, whether Lady Clavering opened 
this mine as guardian or jointureſs? the plaintiff has read no 
evidence to prove ſhe opened it for herſelf, our evidence is 
very ſtrong that ſhe opened it by the advice of her ſon's 
friends for his uſe and benefit; that the books were kept in 
his name, and that on the death of her ſon, though her 
jointure continued, ſhe put a ſtop to the works; ſhe was in 

oſſeſſion of the eſtate in two capacities, in one of which ſhe 
might lawfully pen the mine, and not in the other; and 
therefore, it there is no particular evidence to the contrary, 
the law will preſume ſhe did it in the rightful manner : And 
tho' the ſon was not in poſſeſſion, the opening the mine was 
an injury only to her, which ſhe could, and did diſpenſe with 
fon his ſake, 80 this caſe muſt be conſidered, as if the mine 
was"opened by tenant in tail, but they ſay it might have 
turned to a loſing undertaking, and that the infant would 
not be bound by it, but where a guardian acts bona fide wit! 
a good proſpect for an infant, ſhall ſhe ſuffer if any loſs haf 
pens, and yet the infant have the advantage, if it proves a be- 
neficial undertaking ? and it is plain the plaintiff knew this 
mine was opened in right of the ſon ; for on the news of his 
death he went directly to the colliery, and ordered the work: 
(which were diſcontinued by the order of Lady Clavering 
to be carried on for the benefit of the defendant Sir Frana: 
who was then in London, and adviſed him afterwards to le 
it, and ſhewed him where a waggon way might be made 
which has been ſince laid at a great expeuce, and yet nos 
he prays an injunQion. F 
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nant for life commits waſte, another in remainder for life 


her own right, but in the right of the tenant in tail, and it 
does not fignify whether it was opened at the time of the ſet- 
tlement, if it was open at the time the defendant came into 
poſſeſſion. 


but not make new ones, but their argument will not hold, 
unleſs they can prove mines and pits to be the ſame, ſo far 
23 the mine runs, ſo far the defendant has poſſeſſion; but 
they ſay tie whole country is mine, and yet complain that 
the colliery will be worked out in two or three years, it is 
no waſte either in tenant for life, or for years, to purſue 
mines that are open; and though the defendant muſt agree 
with Lady Clavering for a liberty to work theſe mines, and 
tocome over the ſoil, this is not waſte. 


Their next complaint is, that the defendant works irre- 
gularly, but if he has a right, though he ſhould work the 
nine quite away, no injunction will lie, he may ſink as 
ber many pits as he pleaſes, he may make the beſt advantage of 
zn i be can; and if the plaintiff could not bring waſte, he 
ue WJ night have brought an action of trover, and eſtabliſhed his 
and night to the coal, and then filed his bill for an injunction, 
ary; ad not have come here in the firſt place, when the right is 
ana © clear againſt him, and this injunction would oblige Sir 
nai Francis to break his contracts with his leſſees, and ſubject 


nine | 

have It is not yet ſettled at law, whether laying a waggon way 
ould vaſte; but ſuppoſe: it is, the real injury in this caſe is, 
with aly the taking away a few ſmall trees; they own it has been 
hap made at a great expence, and inſtead of impoveriſhing, it 
1 be- ill improve the eftate, and when the plaintiff's remainder 
the nes place, will be ready laid for him; whereas injunctions 


xe granted to prevent, not to cauſe waſte ; but the plaintiff 
wnfelf firſt propoſed the making of it, and never objected 
vt; though it was ſix months in hand, which js a bar to 
min equity, though be had a right. 


vi to the law, I am far from contending that if one te- 


may continue it; but we ſay, this mine was opened, not in 


+ They ſay the defendant can only work in the ſame pit, [ #222 ] 


Lord 
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Lord Chancellor. 


The proof is expreſa, that the plaintiff adviſed the wo. 
gon way, and ſtoad ſtill, and ſaw it done, and digging ia the 
ſoil is only a treſpaſs again ſt the tenant for life, and I will not 
oblige them to pull down this way, aftar they have laid out 
500. on it, becauſe they have cut down a tree or two, er 
carried off a little of the ſoil. 


The caſe in ſhort is this, tenant for life, remainder to his 
firſt and every other ſon in tail, with ſeveral remainders for 
life, and in tail, with a power to the ſeveral tenants in poſ. 
ſeſſion to make 2 jointure, which the firſt tenant for life does 
accordingly, and dies, leaving the jointureſs guardian to hi; 
— tenant in tail, and a pit is opened during her poſſeſ. 


{ 4223 ] + And the firſt queſtion is on the fact, whether this pit ya 
opened for the benefit of the tenant in tail? And there i 
ſtrong proof, that Lady Clavering opened it as guardian, and 

none to the contrary; and that when ſhe had news of her 
ſon's death, ſhe immediately ordered the men to ceaſe from 
working; and the plaintiff went to the colliery, and ordered 
the works to be continued for the defendant Sir Francis. 


TRIS:  Suppoſing then the tenant in tail opened this mine, the 
— ng next queſtion is, Whether the tenant for life, after his death, 
dian to the finding it open, though it was not ſo at the time of the fettle- 
tenant in ment, may work it, and I am of opinion that he may. The 
tail, opens caſes in Coke upon Littleton are all of tenants under leaſes, but 


hor ·•[᷑˖—— the reaſon of them will hold in this caſe ; tenant for like 


lands, for capgot take the lands as they were at the time of the ſettle. 
ry” gy ment, the veſture of the lands is taken away by him that had 
nant in tail; a power, and therefore he muſt have the mine in lieu of ii. 
he dies un- | to heating: | fing. 
der age. Q If the next remainder· man for life can work the mis .. 
8 icin Lan 693-96 ur, „ 
And if he has a right to the mine, the, next queſtion b 
whether he can fink new pits and it was lolemnly foynd 1 
the afflzes at Wells, on an iſſue directed qut gf this Court, in 
If he can, the cafe of Helhar and Twyford, of a cal mepdippe mine 
he may fink to the ſatisfaction of the counſel, and of Mr. Juſtice Pow! 


Oy that tenant for life might dig new pits in the ſame ſcam of 
w pi 

in the ſame ſezm of coal as he pleaſes, and may work the mine in what manner be 
thinks moſt proper. | 


coal, 
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cal, and that the opening pits was for the benefit of the air, 
1nd the caſter coming at the vein, this having been found in 
a long ſolemn trial, and before ſo able a judge, cannot be con- 
roverted. - This is a new caſe, and as the plaintiff has ſer the 
vor ks agoing for the defendant Sir Francis, the tenant for 
lie, and he has been at a great expence, it would be hard to 
grant him an injunction, and it would be alſo hard to diſmiſs 
his bill ; therefore I will retain the bill for a twelvemonth, 
that he may try his right at law in the mean time. 


Mr. Intugole for the defendants. 


| hope your lordihip will diſmiſs their bill, and not coun- 
tenance them ſo far as to retain it, for that would be in effect 
j direct a trial, whereas though the plaintiff ſhould have a 
erdict at law for him, he is not intitled to any relief in this 
wrt. The'layiag the waggon way, as well as working the 
aliery, has been very expenlive to the defendant, ſo that we 
ae a ſtrong equity againſt the plaintiff, though the law 
lould go for him, becauſe he led us into this expence, and 
Eadviſed us to let the works, which we have done, and co- 
anted with our tenants, and would he force us now to 
ak our covenants? and your lordſhip, by diſmiſſing the 
ll, takes no right from him. 


he ln the caſe of Maſon verſus Maſon, the mother was {$224 ] 
th, WO jointureſs and guardian, and entered into articles for the a guardian | 
lo. of 1000/. worth of timber, and theſe articles were car- — — of 
be into execution by this Court, but ſhe had no power by — * 
dut rjolnture to fell timber. | come into 
: IE , execution 
" ; wo | | by a Court of equity. 
al n $avi/'s cafe, the guardian by nurtu, „ cut down ſeven This Court 


wht thouſand pounds worth of timber, where the tenant denied an 


hal lay a dying, and I moved your lordſhip for the next ts f — 


remainder for an injunction, and your lordſhip denied the guardian of 
ion, becanſe the guardian had a power to make what ad- tenant in 
age the thought proper of the eſtate for the infant, and tail, who 


the death of the tenant In tail, a bill brought by the 2 uc. 


inder. man for relief was diſmiſſed, becauſe the tenant in tingtimber, 


lad a power ov inheri ) whe Lt 
po over the inheritance, and the guardian might relief, after 


his death 
Y exereiſe that power in what manner ſhe thinks moſt for the benefit of the minor. 
exerciſe 


— 


what was cut, for as tenant in tail has a power over the inheritance, ſo the guaz- - 
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exerciſe that power in any manner ſhe thought proper, ad 
the plaintiff here is in Savil 's condition, he that is in remain. 
der after a tenant in tail, muſt be ſubject to the power of the 
tenant in tail, and what he can do, the guardian may do; 
and the lands only were in jointure to Lady Clavering, for the 
mine was not open at the death of her huſband, afterwardz 
ſhe opens the mine for her ſon, and agrees to give him a fl. 


berty to work it, the tenant in tail then was in poſſeſſion of the 
the mine, and after his death it came in poſſeſſion to the nent fene 
in remainder, and all we derive from the jointureſs is an e. ner 
cuſe from treſpaſs; and as ſhe mignt have ſurrendered to the 1671 
tenant in tail, fure ſhe might diſpenſe with his taking part of W In 1 
the profits. | _ n the 1 
. 16 
Mr. Attorney General for the plaintiff. 2 
; 4014 who 
We have a right to come into this Court to have the tite pl. 
deeds produced at the trial, and if the verdict goes for u anct 
we ſhall be intitled to an injunQion ; it is ſaid our bill ougi¶ went 
to be diſmifled, becauſe we encouraged the defendant di rs 
Francis to go on with the works, what we did was immeWWMeſti 
diately upon the death of young Sir Famer, before we h e? 


ſeen the deeds, or knew our own title, which as ſoon as wi 
were acquainted with, we brought this bill, and the greate 
part of the expence the defendant has been at, was ſince thy 
filing of it. n 212.59 Ed: 


Lord Chancellor. 


The Court Tt is too hard to diſcniſs the bill on this new point of k 
bill to be re. and they cannot go to trial without the aid of this Cou 


rained, that let the bill therefore be diſmiſſed, as to the waggon wa 
the plain- And as for the reſidue, let it be retained for a twelvemon 
un Jy 'till the plaintiff has an opportunity to try at law in an actic 
mainder- of trover, to whom the property of the coals does belon 
[ +224 To which,end, the defendant is to produce the deeds + at 
man in tail, trial, and if A verdict goes for the plaintiff, the parties T 
— * reſort back; if againſt the plaintiff, or he does not procet 
the coats the refidue is to be diſmiſſed with coſts. 

> AG 

defendant, who war u prior remainder-man for life, and the defendant w 
piolute the title deeds: on the trial. 6 10 


F 
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1 7 Friday, November the 21ſt. e 
=? In Cov 
KNOWLES verſus SPENCE. Lord Chan- 

. 


MI. Solicitor General for the defendant. 


MR. Knowles the grand- father of the plaintiff, mortgaged 
the lands in queſtion to Lawyon for 138“. and Spence the de- 
ſendant entered into bonds with him, to ſecure the re- pay- 
ment of the money, which Spence aftgrwards paid, and in 
16758he mortgage was aſſi ned to him by Knowles and Dawſon : 
In 1685, Spence advanced 8/. more, which was ſecured by 
the faid lands, by an indorſement on the mortgage, and in 
1695 Knowles delivered poſſeſſion to Spence, and in 1699 
tied, leaving a ſon the father of the plaintiff, of full age, 
who lived *till 1705, and in all that time made no claim or 
pplication to the defendant, the plaintiff, his ſon, was 
tineteen at the time of his death, and in 1727 filed this bill 
wenty-two years after his title accrued, and about thirty-two 
years after Spence came firſt into poſſeſſion: And the only 
qeltion is, Whether he may redeem after this diſtance of 
ine? 


It muſt be allowed that an equity of redemption may be 
bred by length of time, as well as by a forecloſure, or a 
pleaſe, and in conformity to the ſtatute of limitations, 
durts of equity have decreed, that twenty years ſhall amount 
ba forecloſure, which is the ſame length of time, that by 
e ſtatute bars the party of his right of entry, here above 


h years are lapſed, ſince the detendant came into poſſeſ- 
our, and tho? the plaintiff was an infant in 1705, when his 


er died, his grandfather and father were of full age, 
zone under no diſability, and where once the time begins, no 
ze bil y after can prevent its running on. | 

| | F Twenty 
and where the mortgagee continues ſo long in quiet poſ- years quiet 
won, the law is the ſame whether he entered voluntarily, cr paves 
an ejectment; nay, in the firſt caſe, the evidence is ſtronger equity of 
jnſt the mortgagor, that the ſecurity is defective. In the the mortga- 
ot Ord verſus Heming, 1 Vern. 418. a demurrer to 22 2 
Enption, becauſe the mortgage was ſixty years old, was fore BY 
ruled, becauſe it was expreſly charged in the bill, that was put in 
be mortgagor agreed the mortgagee ſhould enter, and hold { +225 ] 


be was ſatisfied, and in that caſe, length of time is no —1 
y 
mortgagor himſelf, or by the Sheriff, Ant, Caf. 101. 


bar 


might be paid by the perception of the profits: and the gif. 
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bar, and that being on a demurrer, the Court might de wil. 
ling to look further into it; but here it is not charged that 
poficfiion was delivered to the mortgagee, that the mortgage 


ficulty of accounting is the ſame, whether the mortgagee was 
put into poſſeſſion by the mortgagor or by the ſheriff, 


The value of the eſtate, and the eaſineſs of taking the 
account, are I allow conſiderations of weight in a doubtful 


caſe; the plaintiff ſays the eſtate is worth 4004. to be ſold, | 
and 16/4. a year, it was valued only at 196/. when we came * 
into poſſeſſion; and though it may be of great value now, i 
by our improvements, that will not give the plaintiff a better 4 
equity to redeem. We have made ſeveral improvements, we — 
built a barn about twenty-eight years ago, and the workmen's 7 
bills are loſt or miſlaid ; fo that we are under a diſability of * 
proving the ſums, and the times they were laid out, to hae I ge 
intereſt allowed for them. "my 
PY Lord Chancellor. rnd, 
I ſhall endeavour to come as near to the law, and a certain . 
rule as I can; by law the plaintiff is barred of his entry, or wh 
account of profits, why ſhould equity then act contrary to " 
law? and fince it is neceſſary to fix a time, no better can be ws 
pitched on, than that ſettled by the law, and therefore the . 


bill muſt be diſmiſſed. Mortgagees are ſubjected to too = 
many hardſhips in this Court, without obliging them to ac- : 
count after ſuch a length of time: Formerly they accounted q 
only as bailiffs for what they actually received; now they ar ck 


obliged to account not only for what they actually receive, Jo 

but for what they might have received without their wile. 

default, and they are allowed nothing for their care and pains ne. 17 

2 Chan.Caf. hy ſhould the deſendant give the plaintiff thirty-two em. 
labour for nothing? 4 ay 


If acauſeis If a cauſe is adjourned over, for want of parties, and tha ſhe: 


adjourned defendant is ſerved with the order, yet he muſt be ſerveq , char 
. with a ſubpoena to hear judgment. e wit! 
the defendant is ſerved with the order, he muſt be ſerved with a ſubpœna to hear judgmer gies ame; 
Age * The words, 41! juft allewances, in a decree, do not impon 

o I 4 


a decree do 


the Matter to allow for improvements, but the decree mu 


vot impoy - particularly mention them, which it never does, unleſs the 
er the Ma- party lay before the Court ſome proof there have been an). 


ter o allow * 8 | 
for imyrovements, but they muſt be particularly mentioned, which the Court never dc 


vnlefs the pariy gives proot of forme, 


IJ edne/an) 
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e Pp Wedneſday, November the 26th, 
© PLEAS AND DEMURRERS. 
© + COTTER verſus LAYER. 


Mr. Attorney General for the defendant. 


MRS. Layer being firſt privately examined, ſarrendered 
z copyhold in fee, io ſuch uſes as ſhe by any writing, or by 
ber Aſt will and teſtament, duly atteſted in the preſence of 4x 
rer or more credible witneſſes, whether fole or covert, | 
hoold direct and appoint. And in, 1716, ſhe, by her laſt | 
vill, declaration, and appointment, deviſed the uſe of it to | 
(brifopher her huſband for his life, remainder to the defen- ' "a 
tint her daughter, and the heirs. of her body. Chriſtopher 
he hufhand died, and Mrs. Layer, in 1724, by articles pre- it 
jus to her marriage with the plaintiff, covenanted to ſur- 
render the premiſſes to the uſe of her, and the plaintiff for 
heir lives, remainder to the uſe of the plaintiff and his heirs. 


N 
age Loher is ſince dead, and the 1 has filed his bill 4 
* have a ſpecifick performance of theſe articles, and the 1 
lo hte farrendered to tim and His heirs. To this bill the | 


Kendant has pleaded in bar, the appointment in 1716, and 
Emurred, as to any right he claims by the deed of 1724, 
keauſe of his own ſhewing he bas no title. And the que- 
lion on our plea is, Whether the writing in 1716 ſhall be 
wnſidered only as an execution of her power, or as a will, | 
ck is revoked by her ſubſequent marriage; and it cannot 

| 


© confidered as a will, for a feme covert cannot make a will, 
mhont the conſent of her huſband, but as executrix z but 
* may execute à power, or an appointment. | 


As tor the demurrer, it is good, becauſe the plaintiff has 
* ſhewed, that ſhe purſued his power. In his original bill 
charged that the articles were executed in the prefence of 
mw witneſſes, and our demurrer to it was allowed; now he 
Wamended his bill, and left out the number of witneſſes. 


Me. Solicitor General for the plaintiff. 


| 3 We 11 2 U 
This plea was put in to our original bill, and over- ruled To ang 


Abe writing in 1716 muſt be conſidered as a laſt will, which makes an 
Wn? | EASY appoint- 

at by-will, and her huſband dies, and ſhe marries again, this is & revocation of ker 

dad appointment. 1 Mod, 117. 


d 


{da J 


18 
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is revoked by her marriage, ſhe deviſes to her huſband, ge 
words laſt will are mentioned, and no uſe is limited to herſelf. 
| 4228 ] the defendant lays, this is an appointment, not a will; +it 
An ab. is an appointment by will, and fo muſt have the ſame cere. 


a 

h 

te 

; * 1 
Ein monies as a will, and will partake of all the qualities of a will, V 
M 

m 


ſubject to as to be ſubject to revocation, and the like; as was adjudgel 
revocation. on an appointment by will to charitable purpoſes, 2 7, 


597- * be 


; Py | 

And as their plex endeavours to ſet out a title in themſelve;, he 
ſo their demurrer is intended to ſhæw we have none; in the for 
original bill, the plaintiff only ſei out the articles of 1515 Mr 
which were atteſted by two witneſſes only, without alleging his 
that they were executed previous to his marriage, or for 2 mi 
valuable conſideration, and therefore the demurrer was al. WT inte 
lowed, becauſe of his.own ſhewing it appeared to be a volun- Mat 


tary defective execution of her power. But by our amendel 
bill we charge, that Mrs. Layer, by articles previous to her 
marriage, covenanted for herſelf and her heirs to ſurrender 
to ſuch uſes, theſe articles were obligatory to her, tho' they 
were atteſted by two witneſſes only, ſo that her power wa 
not legally executed, and the Court would have obliged her 
to perform them, and we have a right to have them made 
good in equity by the defendant, who is to be conſidered 
only as her heir at law. 


Lord Chancellor. 


If the bill The defendant demurs, becauſe the plaintiff of his our 
is to have ſhewing has no legal title, whereas the end of his bill is for 


8 relief, and to have the defective execution of the power mad 

tion of a good in equity: Therefore the demurrer muſt be over: ruled Thi 

power for the benefit of it is never ſaved to the hearing; and th lalerr 

2 lea is proper to be determined at the hearing, and thereſoi Vinſt 
f elend 

dant cannot let it ſtand for an anſwer. mend; 


demur that  - W | 
the plaintiff of his own ſhewing has no title. The benefit of a demurter is never (are! 
the hearing. 1 Kern. 478. cont. „ wp 


Caſe 124. SATs | s 
At the - NIGHTINGALE verſus DODD. 1 e 

— = plea, © 

Lord Chan- Mr. Verney. but 
cellor, 


Fodem die. In 115, Mr. Bohun being appointed by the Eat. l 
| Company the Governor of Bombay, made Sir Nobert * 
| 2 
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ingale and Mr. Chamberlain his agents in England, and on 
kis return, filed a bill againſt Mr, Nightingale, the repreſen- 
tative of Sir Robert, and Mr. Chamberlain, for an account of 
the profits of his real eſtate, and of his remittances; and 
Mr. Nightingale filed a croſs bill againſt Mr. Chamberlain and 
Mr. Bohun, for an account of what remittances had been 
made him to the Zaft Indies, and both cauſes coming on to 
de heard together, mutual accounts were decreed, and the 
parties to be examined on interrogatories. Put ſuant to this 
decree, Mir. Ghamberlain and Mr. Bohun were examined be- 
fore the Maſter ; then Mr. Nightingale exhibits this bill againſt 
Mr. Chamberlain only, (which on his death was revived againſt 
his executor Mr. + Dodd) and the cauſe being at iſſue, ex- [ F229 } 
amines Mr. Bobun as a witneſs, and he demurred to thoſe 
mterrogatories only, he had been examined to before the 
Maſter in the other cauſes. bf 


A vitneſs is not to be examined to his own intereſt, but 
may demur to the interrogatories, on affidavit, if he is not 
defendant in the cauſe, 2 Chan. Caf, 208. A reverſioner 
demurred to his being examined as a witneſs, becruſe his 
tate depended upon the fame title, and the demurrer was 
mer-ruled for want of an affidavit, becauſe it did not appear 
ie was concerned in intereſt by the acts of the Court; and 
though a defendant by anſwer muſt diſcover againſt himſelf, 
jet then he has the advice of counſel; but it is otherwiſe 
when he is examined on interrogatories, and he has been al- 
ready examined to theſe, = * 


Mr. Attorney General for the plaintiff. 


This bill was brought by the plaintiff, as executor of Sir 
Mert Nightingale, for an account of his perſonal eſtate 
wanſt Mr. Chamberlain, and is now revived againſt the 
etendant Dodd his executor. Mr. Chamberlain in-his an- 
der ſwore, that his own eſtate was ſo mixed with Sir Ro- 
rs, that he could not diſtinguiſh them; this made it ne- 

ary for us to examine many witneſſes to Mr. Chamber lain's 
bung the value and nature of them, Mr. Bobun demurs, 
kaufe other ſuits are depending; he ſtates his demurrer as 
bea, and does not rely on the interrogatories being bad in 
in, but'on matter dehors the former decree, and the ex- 
nation before the Maſter on the ſame interrogatories, fo 
dcmurrer is not good in form, and he does not demur be- 

R cauſe 


Ind 
re 
inge 


— 


4 — 
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eauſe he is concerned in intereſt, and though he has been ex. 
amined on interrogatories as a party in the other cauſes, hig 
depoſitions cannot be read as evidence againſt the defendan 
in this cauſe, becauſe he had no liverty to croſs examine him, 
and he * to ſhew he is conterned in n 


. 
a 
| 
Mr. eng. 
If a witneſs could not demur for matter kabel to the - 
interrogatories, he could feldom demur, ' becauſe he wa P 
concerned in intereſt, but the caſe of the affidavit ſhews the Wi ,, 
codes of the Court to be otherwiſe. N 
Lotd Chancellor, 0 
A defen- A . cannot * to 2 bill, but for matter ap. 2 
N pearing in the bill itſelf, but a witneſs may demur for matters WW y, 
for matter dehoxs to the interrogatory, becauſe he has no other way to dhe 
[ +230 ] relieve 4 himſelf, but by demurrer; but then the facts multi _ , 
appearing be verified by. affidavits : Mr. Bohan in the other cauſes is to K 
bot a wil, account for, and be examined what aſſets of Sir Robert NE. © 
neſs may ingale came to his hands, yet ſure in this cauſe he may be ei. * 
demui, be- amined what aſſets of 8ir Robert came into the hands of M. dec 
cauſe he i Chamherlaity, and he cannot demur becauſe the interrogato I . 
in intereſt, Ties are the ſame-in both cauſcs, becauſe ah Ai 5 
tho' it does to 3 1 en f belor 
28 de 
2 but if it hog not appear in the cauſe, he muſt make oath of it. Art. Caf. 0 ther 
n | ring 
Caſe 125. Thurſday, November the 27th. rs 
Maſter of | NIGHTINGALE verſus LOCKMAN,” & 0. ate 
, | f 

| Nai Mr. Attorney General for the plaintiff. — 
1 8 bill i is brought by the plaintiff, as executor of % og 

fob Gaſeoign Nightingale, who was executor of Sir Rail M 
111 e, againſt the defendant Mr. Lockman, and his vil rh 

| Elizabeth, executrix of her former huſband Mr. Chitty, e ry 
829 yment out of his aſſets of gool. Ea India ſtock, hi b Rt 
ir Robert Nightingale manch d to the ſaid Mr. Chitty ; 1 we'd 
the only queſtion | in this cauſe is, Whether the ſhare of fl 3 % 
defendant Elizabeth of 10,000. which was brought bios ; 15 b 
the Maſter by Sir Robert Nightingale in another cauſe ſurvive len 
to her, or is to be conſidered as part of tl aſſets of M * 


Chitty ? A 
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Aud thelcuſe is ſhortlylthis. Mr. Ralph Sbeldan, heretos- 
fore hu ſtan d to the defendant Mrs. Lockman, on the 28th of 
February 19708; made his will at Calcutta in the Ea Indies, 
and thereby gave to the defendant Elizabeth one third part of 
his whole eſtate, and the remaining two thirds to his two 
ſons, Ralph and Gilbert ; and in caſe his two ſons died under 
„then he gave one half of their ſaid two ſhares to the 
laid Elizabeth, and the other half to his three ſiſters, Arn, 
Mercy, and MWinifred: and appointed the ſaid Elizabeth, Mr. 
Ruſſel, and Mr. Freak, bis truſtees, to collect his eitate in 
the Eaſt Indies, and to remit it to England to Sir Robert 
Nightingale, and made Sir Robert and his wife Elizabeth ex- 
ecutors : Ralph the ſon died in the lite-time of his father, and 
Gilbert the ſon, ſoon after his death, under age. In Hilary 
term 1711, Prideau Sutton, who intermarried with the ſaid 
Ann Sheldoni, and the ſaid Ann, and allo the faid Mercy, and 
* exhibited their bill againſt Sir Robert Mig htingale, 
the defendant Elizabeth, and Fofrah Chitty, her then huſband, 
to have a diſcovery, and an account of the eſtate and effects 
of the ſaid Ralhh Sheldon the teſtator, and to be paid their 


to be heard before the Lord Chancellor Cowper, his lordſhip 
declared, that the defendant £/izabeth, then Elizabeth Chitty, 
vas intitled to two thirds of the eſtate of the teſtator Ralf 
elde, after payment of his debts, and that the other third 
delonged to the plaintiffs, or thoſe whom they repreſented, 
ud ordered the fame to be diſtributed accordingly z and fur- 
e ther ordered, that Sir Robert Nightingale ſhould forthwith 
ring the ſum of 10,0007. before a Maſter, part of the teſ- 
lator's eſtate admitted by his anſwer to be in his hands, and 
the Maſter was to place it out at intereſt, on government, or 
ther ſecurities, for the benefit of the parties, to whom the 
ame ſhould” appear to belong; and an account was to be 
nen, and ' purſuant to this decree, Sir Robert Nightingale 
ought the 10,000/. before the Maſter. = 


Mr. Chitty was intitled to a ſhare of this 10,0001. in right 
of his wite, and it having been paid to a Maſter, it ought as 
duch to be conſidered as his aſſets, as if it had been paid to 
lim, and otherwiſe, the plaintiff who is a juſt creditor ſhall 
lave no fatisfattion ; he was intitled to this thare indeed only 
Unight of his wife, and if it had not been recovered by him 
bis life-time, it would have ſurvived. to her; ſo the que- 
Mn is, Whether the property was not altered ? A bill was. 

| 8 brought, 


ſhares, + and on the 28th of May 1715, the cauſe coming [ #23! ] 


I 


brought, and a decree made, that the parties ſnould hetount 
and an expreſs declaration, that Mrd. Cbireyj was intitled to 
ſuch a ſhare, and that ſhe'thould be paid -accofditigly;; - this 
is ſufficlent to veſt a property lu the Huſband, but the 
10, 00. is alſo directed to be placed "out at intereſt for the 
benefit of che parties, one of whom was Mr. Chitty, in right 
es his wife, and this money was paid” to the Maſter in the 
 Ifertime of Mr. Chity, only till it appeared to whom it wa 
A hm of payable, and the caſe of Optander verſus Hagen, 1 Fern. 396. 
__ is an authority in point, where it was adjudged, that a ſum 
aware of money awürded to the huſband, which he was ivtitled to 
band, which in right of his wife, ſhould go to his executor, and not 
he was inti- ſurvive to the wife. Another authority is the caſe of Packer 
nen oh verſus M. dbum, deerced the gth of Novenwber, 2 Ges, l. 
wh goes Mr. Packer was committed t the. Fleet for marrying a luna- 
to the ex - tick without conſent of this Court; and by an order made on 
ecurorzof 2 petition of the mortgagor, hor portion of 10g00cl. which 
band. and ſtood out on a mortgage, was paid in to a Maſter ; after, by 
does not an order of Court, Ar. Packer was diſcharged out of cui 
ſurvive to tody, and part of this 10, . was to be applied to pay off 
The he., | the incumbrances on the realeſtate of Mr. Packer, whichhe 
tion of a lu- was to ſettle to the uſe of himſelf for life, remainder to his 
vatick by wife for life for a jointure, remainder to the firft, and every 
[ +232 ] ether ſon of the marriage, and upon his making ſuch ſet 
_ 7 tlement, the remainder was to be paid to Mr. Packer ; and 
paid in to a the commiſſion of lunacy was ſaperſeded, Mr. Packer never 
Maſter, and made any ſettlement, but aſfſigned this money to ſeveral of 
the huſband his creditors, and growing lumnatick, 2 commiſſion of hunacy 
0 mans was after taken out againſt him: Mr. Packer died, and hi 
is ro have it wife ſurvived him, and died wirhout ilue 3 and the queſtion 
out, he between the creditors of Mr. Packer, and the repreſentatives 
mares 0* of Mes. Packer was, Whether this 0, O00. ſhould be con. 
but aſſigns fidered as the aſſets of the huſhand; or whether it ſhould ſur- 
the money vive to the wife? And Lord  Cawper declared, that Mr 
over to his Pacter not having complied with he terms of the order, d 
creditors, 127 ; le 
and dies, making a ſettlement, the order was quite out of the ca 
the wife and it ought to de conſidered as if no ſuch order bad bee 
ſurvives, made; and that though this Court would not ſuffer the hub 
Acts band-to touch the'wife's portion, without making a prope 
ſve, the mo- ſettlement on her, yet the receipt of the Maſter ought to 


ney was % eonfidered as the receipt of the huſband, becauſe the Con 
creed to his | a 

erecitors, tor the payment to the Mater was a payment to the huſband, tho the Con 
would not let Him lav hands on the money without providing for the wife, but ſhe be 
dtad without illue, his right Hands hoe uc at law: | | \ la 


| 
[ 
i 
a 
h 
o 
W 
ed 
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by 


De re, 8 Michadh 1725 


123d hold ef the money only for the ſecurity oſ the wife, and 

thut though choſes in action could not be aſſigned by law, 
they-might im equity, and therefore the wife being dead 
without iſſue, fo that there was no occaſion for a ſettlement, 
kis lordſhip declared it to be the affets of the huſband to fa- 
tuly his creditors. There the wite's portion was: brought 
into Court, and there was no decree; that the huſhand had 
ay title to it, and tho! this was a choſe in action, and the 
huſband died firſt, yet his lordſhip confidered the payment 
of the money to the Maſter, as if it had been paid to the 
wiſe; in which: caſe the huſband would have had an undoubt- 
cd right to it; here Mr. Chitty was intitled in right of his 
nite; and Sir Nabert Nightingale might have paid it to him. 


Mr. Wills. 


If the decree had exprefly dwetted the ſhare of the wife 
to be paid to the buſhand, from that time it would have 
been his money, though ir was not aCtrally paid to him, by 
the "caſe of Ovlander and Buffon + But they fay, the decree 
kkres the right to be in the wiſe only, and not in the 
miband ; but then by parity of reaſoning from Packer's caſe, 
payment to the Maſter was adpadged payment to the 
lnſhand, fo here, a payment to the: Maſter ſhalt be adjudged 
payment to the wife, then from that time it is no more a 
thote in action, but becomes the property of the lruſband. 


Mr. Solicitor General for the defendants. 


Though the plaintiff is a creditor, he is only a cre- 
wor ot Mr. Chizty, and not of the defendant Eliza- 
hs, who is no further accountable than ſhe: has aflets, and 
le queſtion is, Whether ber ſhare of this ro, 0. which 


Ike 10,0000. is only directed to be placed out at intereſt, 
the benefit of thoſe to whom it thall appear to belong; 
not directed to be paid to any one, 17004. has bern paid 
bot it to the children of Mr. Halſey, (as creditars of Mr. 
Ma,) the defendant Elizabeth's firft hufband, to whom 
© Was executrix, whole effects came into the hands of Mr. 
Wn, this money was brought in only as part of the affers 
Mr. Sheldon; for the payment of his debts and legacies. 
admitted, that if money is due to the wife, and is not 
wet by the huſband in his life-tioze, it ſarvives to her; 
a S 3 but 


det aſcertained: at I this day, fhall be accounte.t fuch ? [ 4233, ] 


De Term. S. Michael, 1929. 


W but at law, if judgment is recovered by huſband and wife, in 
is recoverea Fight of the wife; and the huſband dies, the judgment (ur. 
by buſband vives to her; and if this decree had been to pay the money 
and wife, to the huſband and wife, his reprefentatives would have no 
_ -.4 more right than on a judgment at law; but in this caſe the 
vives to the huſband and wife are only defendants, and the payment is 
wife, it the directed to be made to the wife only. It is faid that this pay. 
1 ment to the maſter is payment to the wife, as in Packer's caſe: 
The decree in that caſe takes notice, that by an order of 
Court, the huſband was to make a ſettlement, and if he had, 
though he is not legally intitled to the wife's choſes in action, 
yet he is conſidered in this Court as a purchaſer of them, 2 
appears by many decrees; he was bound by the order to do 
it, but being grown lunatick, and the wife dead without iſſue, 
his not doing it was of no diſſervice to her, or his family; 
though I allow indeed, that Lord Cooper put the order out 
of the caſe. But if money out at intereſt is paid to the ſer- 
vant of the wife, this is a payment to the wife, or if it be 
paid to her Committee, which was the caſe of Packer, there 
was no cauſe in Court, but an order on a petition to pay the 
money to a maſter, who in this inſtance was to be conſidered 
as a ſpecial committee for the wife. But the payment of this 
10,000. cannot be conſidered as a payment to the wife, it is 
paid as part of Mr. SHeldan's aſſets, liable to his debts and wit 
legacies, and the ſurpluſs only is diſtributable; it is only a ſhe 
depoſite of ſo much of Mr. Sheldon's aſſets, and is not x it is 
payment either to the plaintiffs or defendants, her 


J. FTF S5 1 


x ig Mr. Verney. wite 


This payment to the maſter makes no difference in the 2Xco! 

caſe. If huſband and wife have a decree in right of the WW thou 

4 8 wife, the benefit of it ſurvives to the wife, 1 Chan. Cal. 27. 
have a de- Nanny verſus Martin, here the huſband has done no act to 
creein ſhew his right, and Lord Cowper's reaſons, in the caſe of ut 
r _ ene Packer verſus Windham, make ſtrongly for us; there the ud 4 
þ 06 wife's portion was actually paid in to a maſter, which gate is it 
vives to the the huſband an indiſputable right to it; but he was pre- eecree 
wite. vented by the Court from laying hands on it, without mak- Hall b. 
| ing a proviſion for the wife and children, but ſhe bein 
1234 J dead without iſſue, his + right was to be conſidered as | | 
| I 1 ſtood at law, and as if he had actual poſſeſſion; but here the pl 
eh 145. the creditor comes while the wife is living, and this mone] 


remains as much unapplied as if it was ſtill in Sir 2 dent, ank 
ang . 


Da Term. S. Michael. 1729. 


Minds,” No fam is liquidated, that the wife herſelf js intitled 
to as in Parker's cafe; fo far it remains a choſe in action, and 
maſt be'confidered as ſo much: of the affets of Mr. Sheldon not 
Gtributed ; ſuppoſe/the huſband himſelf had applied to have 
had this ſhare paid to him, the Court would have obliged 
him to make a ſettlement, we have no proviſion from him. 


Maſter of the Rolls. 


bj 


- The queſtion is, Whether the defendant Elizabeth's ſhare 
of this 10, 00. ought to be confidered as the aſſets of Mr. 


Chity ? I acquieſce in the authority of Packer verſus Vind- 
him, which is founded on ſeveral ſettled rules of this Court; 
but then let us conſider whether this caſe comes within the 
reaſon of that: Mrs. Packer was a lunatick, under the care 
of this Court, whom it generally intruſts to a committee, but 
may take care of them in another manner by proviſional or- 
ders; ſo, in that caſe; as Mr. Solicitor General obſerves, the 


Court committed this part of her eſtate to a maſter, as to a 


ſpecial committee; and the payment to him was a payment 
for the uſe of the lunatick, and veſted a right in the huſ- 
band to the money, though he could not lay his hands on it 
without making the wife a proviſion; but ſhe being dead 
without iſſue, it is as if no ſuch order had been made, then 
ſhe being a lunatick, and the money paid to her committee, 
is the ſame as if ſhe had been ſane, and the money paid to 
her, and then the huſband would have been intitled to it: 
Put here is no payment to the wife, the decree declares the 
vile intitled to ſuch a ſhare, and that after the account was 
taken, and the debts paid, the eſtate ſhould be diſtributed 
accordingly; ſuppoſe the decree had been, that the ſhare 
ſhould be paid to the huſband and wife, if the money was 


declares, 
that ſuch a 


a payment 


| 4235 JI wege, but another act of the Court was t paſs on that 


1 Fern. 167. this decrees or the payment to the maſter, which is only an 


2 Vern. 190, 


707, 68, 


401, 501. 


x Chan. Caſ of this money, cannot be conſidered as part of the aſſets of 


At, 181, 


189. 4 ln 


Cafe 6. © Friday, Noyember the 28th. © 
In Court 1 32 a f 4 n Net g 
T . 


* 


ſt Mr. Chi. 1 
35, 86, 87. ai git 
Suppl to Wein: en 
Lt. Teſt, Ne 11, | 


-  executrix ;..the defendant, proved the will in common form 


for ſatisſag ion out of aſſets, of . 10001, due to the wife 
her mother's marriage articles, and for a diſtributive ſhare 


N * the defendant having prayed a month's time to anſue 
* 


De Term. f. Michael. 13e 


2 payment either to the huſband or wife ? No, the Cour 
cautioufly declares it go be for the benefit, of the parties, to 
whom it mall appear to belong, without determining who they 


queſrion, who had the right to it; in the firſt place, it be. 
longed. to the creditors, and it appears, that ſome of them 
have been paid out of it, and this 10, 00. is only part of 
the eſtate, not the liquidated ſum to be diſtributed, that de. 
pended on the maſter's report, which muſt be confirmed by 
the Court, ſo that this decree is ike un iaterlocutory judg- 
ment, Qgod .compntet, by which the huſband acquires no 
right; but if he dies, the wife muſt revive : But if the fun 
had been liquidated by the maſter's report, and confirmed 
by the Court, in the lifetime of the huſband, ſtill the Court 
would have conſidered on what terms the huſband ſhould 
have received it. But there is no foundation to ſay, that 


execution of the proviſional part of it, veſts any intereſt in 
the huſband ; and therefore the defendant Elizabeth's (hare 


: 


«part 2. ſet. . n. 13. Moor, 339. Caf, 359. Bro. Ab. 
iz, Ab. tit, Ex. n. 109. Poſt. Caf. 200. — par 6. ſect. 7.0.7. 


. 


* 
* 


' MOLINEAUX & ux', verſus BIRD, 25 COLLINS. 
MRS. Melineaus's mother was divorced from her huſband 
cauſa adulterii with the defendant, and the father, after the 


death of ber mother, intermarried with the defendant, an 
by will deviſed to her all his perſonal eſtate, and made be 


and the plaintiffs inſtituted a ſuit in the ſpiritual Court, to 


aſide this willy and the probate, granted to the detendant . 
ordered to be brought in: And the plaintiffs filed their bi 


the perſonal eſtate of her father, in caſe he made no v. 


De Ferm. S. Mirhasl. 17 29. 


.theconnedl-for the: plaintiffs qn affidevit of the inſolvency of 
the defendant the exeturrix, moved the Court, that ſhe 
night be enjoinad from: receiving any more of the perſonal 
late till che ſuit in the ſpiritunl Cqurt was determined, and 
bring before: a-mafter: what ſhe; had already received, and 
pid; that Lord Aloft had frequently made ſuch orders on 


icertificate only that the bill was (filed, 7: 
ont D>igigns on vw M. St | | 
* 5 ies Lord Chancellor. | 12 [ +236 ] 
Jo dot think" that the defendant, being to ſet out an This Court 
weonnt, has affected any delay; but why ſhould not I take — "> rn 
are'to-ſecure the effects before anſwer, (as I grant injunttions tion to the 
bay waſte, on a certificate of the bills being filed) ſince a <xecutor 
Win depending in the ſpiritual Court to ſer afide the will F 090m ie 
chat it was adjudged by the Delegates, in the caſe of aners before 
ür and Andrews, that the ſplritual Court cannot impound anſwer, 


n he allets pendente:litez) fo let an injunction. go, to reſtrain . 4 
e te defendant from receiving any of the effects till anfwer 5; ing in the | 
further order, but not till the ſuit in the ſpiritual Court ſpiritual 
determined 55 — # 3 Court t 
P : | ſet aide the 
| will, de- 


. , cauſe that Court cannot impound the effects pendente lite. Poſt. Caf. 171. 


- TREACLE verſus HARRIS. | Caſe 127. 

| Dis 7 | > 40! . Ing Court 
Lord Cha 

THE infant by her prochein amy, brought this bill ther 5 


wanſt the defendant Mr. Harris, for an account, and to Fodem die. 
ore him from the gyardianſhip, The prochein amy, 
M the defendant Mr. JEET were appointed guardians to 
infant, by the will of her father. The defendant, who 
is xery poor, married her when ſhe was about nine years 
KW ta his own. fon, a boy of fifteen; ſhe had an eſtate in 
Wo abont Go“. a year, and 19007. in money: The de- 
Mlant, in obedience to an order, produced her this day in 
Court, and the Lord Chancellor ordered, that ſhe 
wud be delivered the next day, at ſuch a time and place, 
be would not order her then to be delivered in Court, 
Prevent any diſturbance, for the child wept ſorely, when 
found ' ſhe was to be parted from her huſband) to her 
n Court, to be delivered over by him to the prochein 
„ who was then in the country, the other guardian, who 
not miſbehaved himſelf ; and his lordſhip declared, that 
3 | = — | ſince 


re 
| WI 
le 

fi 


\ I 


De Term. S. Michael." 1 79. 
Two are ſince the rearriage was voidablep he was reſolved to keep the 


lon parties aſunder till the wife came to the age of twelve years; 
by will, one but if ſhe then conſentedao the marriage, and would go to: 
marties the her huſband; it was not in-his power to hinder her, but he 
ning r would not make jt part of the dritery that the huſband ſhoud WY . 
of age to not viſit her, till heſaw hom de behaved:himſelfy-and that he | 
his own ſon would not commit the guardian; though he bad deen guilty of 

Go = _ a groſs treachery, becauſe he was not appointed under the 

red rhe Great Seal ; for every crimepiitiſhable-by law was not to be 15 
child to the puniſhed by that Court, but only contempts; but as he wa a 
Aas ge in On tʒ he ſhould enter into his own recognizance of iob/, i 
dame tn the before a-maſter, to appear to auy information ſhould be files Wl ** 
age of con- aguinſt him and his wite, by the Attorney General, and that Ke 
ſent, but though it was not reaſonable” that the infant'seſtate ſhould be & 
r the charge of that application, yet he would not order the . 
[4247 4 defendants to pay the coſts, for the + Court of B. R. if they : 
guardian were found guilty on the infot mation, before they ſet a fing 2 


becauſe he would tend the parties to agree together, and if they did not, Fo 
was not would conſider it in their fine 5 20 er 
appginted nnr en 
vuder the | SOV BIEN. UE IN; Chad 09 ot SOT GU $39957G TOUT 
brett ſeal, but being in Court, obliged him to enter into a recogoĩzance : to appear in the 
| g's Þcnch, to any infor mation ſhould be filed againſt him. 7 
The council for the infant would have had the child deli-W "= 
yered to the ſerjcant at arms, till the prochein amy ca me to 
town, and ſaid, that ſuch orders had been often made; but eu 
the Lord Chancellor would make no ſuch order, and aſked, WW**. 
„ho would Pay him? Watz Ie ast A & 
Caſe 128, "IN OY ANONYMUS. = EE We ho 
In Court 8 8 N Sb 8 Ata 
* a MR. Solicitor General moved for a ſubpœna return 
Eodem die. immediate againſt Mr. Huggins, (who was committed tl 
Newgate for murder, of which he was indicted, and a ſpeci” 
verdict found, but not yet argued) and that ſervice of it on”: 
the turnkey or keeper of Newgate, might be goon fer T 
vice, becauſe his ſervant had denied them acceſs to him. 5 
Lord Chancellor. be B 
Lacks -_ No proceſs can be ſerved on a priſoner committed at th Far 
one of the ſuit of the Crown, without leave, though if he once 4 
ee ee pears, Jou may go on againſt him but as I am one of ty 
Oyer and commiſſioners of oyer and terminer, before whom he wi 7 
Terminer, tried, I will make an order, that the keeper of Newgate ſha A 
gave leave admit you in, to ſerve the proceſs on, Mr. Huggins. umz 


Mr. Huggins with a ſubpcena, who was in corfinementin Newgate for murder, of which bey 
Wee at the Old Baiiy, and a ſpecial verdict found. 


T hur/aa 


De Term. S. Michael. 1729. 


Thurſday, December the ath. | Caſe 725. | 
ns DIR I 1 . 7 7 8 + *; : - 4 . bs % . « bat. +. L At the | 
er. Cͤbagcel- 
eee e e NM een NN ler's houſe, 

„0 rotting! Lxidh warn tot | Maſter of + 
WY 2 oof <] 'ANONYMUS. | * - the Rolls, 


435 7 


TENANT for life, without impeachment of waſte, re- 

mainder to his firſt, and every other fon in tail, becomes a 

hanktupt, and a commiſſion is taken out againſt him, and 

the commiſſioners. ſell his eſtate to the defendant, againſt 

whom the ſon of the bankrupt, on certificate of his bill 

being filed, and affidavit, obtains an injunction to ſtay waſte, 

which upon coming in of the anſwer was to be diſſolved niſi, 

nd the plaintitf ſhewed for cauſe, that he, as tenant in tail, 

had a right to injoin any one from committing waſte, but the 

tenant for life himſelf, and even him in a Court of equity, 

dom pulling + down the manſion houſe, or cutting down tim- [ 4238 ] 
ter ornamental to it, though he has a power by law. * 


Maſter of the Rolls. | 

» "4 3544 $0 „ ins, of 0 If a ſtranger 
The injunction muſt be continued as to pulling down the cuts don 
manſion houte, or cutting down the timber ornamental to timber, or 
t; but diffoIved, as to cutting of timber generally, for 5 
liough there have been great variety of opinions formerly, 9 
tis now ſettled ut law, that if a ſtranger cut down timber, the tenant 
F commit any other waſte, it belongs to the tenant for life, for lite 


1 2 ein Tu — w w . without im- 
mo is diſpuniſhable of waſte, and not to the remainder man peachment 


tail, or in fee. | | x we 
wh And got to the tenant in tail, or in fee, in remainder. 
3 W | 
ANONYMUS. | Caſe 140. 
r ther! ny 1 At the 


- « i 4 o " 
2 | 


© % ' 


"THE joint and ſeveral anſwer of two defendants, was on 3 
notion ſuppreſſed for irregularity, becauſe it was underwrit Maſter of 
Wat, and not jurati, or ambo jurati: And the Maſter of _ Retr 
be Rolls ſaid, he had known ſuch an anſwer adjudged irre- 2 ly 
lar. — nnen SL 9 +4 þ- of two de- 
ſendants underwrit jurat', was ſuppreſſed on à motion for irregularity. 


ANONYMUS. | Caſe 131. 
| | ; | Ar the 
* | Chancel- 
A Sequeſtration, niſi, Se. was moved for againſt Mr. lor's houſe. 
bambiere, the warden of the Fleet, for not putting in his r Py 


ver. Eodem die. 
| Maſter 


| De Terms. S. Mizhaeh 1529. 
. M Maſter of the Rolls. 


— * It is common to ſuſpend clerks of Courts, and the warden 

fuſpention, of the Fleet. The warden of the Fleet attends this Court, 

nib, &c. was and the Court of Exchequer by two. deputies, and therefore 

—.— no attachment will lie aginſt him, becauſe he is ſuppoſed to 
gainft the . 

warden of be always perſonally in Court, but he cannot be ſued by bil 

the Fleet, for in either Court, but only in the Common Pleas, where if he 


bony anſwer. will not appear, they Kea him his office. The attach. 
Ne attach. ment is directed to the, Sheri but when he brings in the 
ment lies body, the priſoner is turned over to the Fleet. Take your 
agaivlt him order for a ſequeſtration, which is a kind of a ſuſpenſion, 
becauſe he nif | | | < . 

is ſuppoſed | 

to bealways 


in Court, and tho it 3s directed to the Sheriff, the body when brought. io, is turned over 
to the Flea, In C. B. if the warden will not appear, tiiey ſorejuage him his office, 
10 71 6 Mt CON 8375 bis nid -:: 


Cool) OO e lerer he 0. 

1 132. L | 

Eo APPEALS AND REHEARINGS. 
#*s houſe.. 

Lachen. / © MAYEM.. yerſys COPPING....,. 
cclior, 


SEE DOE ES Ppt=o » wot 


Mr. Solicitor, General for the defendant. - 


THIS is an appeal from a-decree of the Maſter of the 
Rolls, and the only queſtion is, Whether a, mortgagee, who 
is aſſo a creditor by bond, ſhall foreclaſe the voluntary a. 
ſignee of the heir at law, unleſs he pay the money due on the 
bond? The mortgagor himſelf might redeem paying only 
the mortgage money, unleſs it was agreed that the mortgage 
mould ſtand as a ſecurity] fat the mbrey due on the bond; 

| The heir the heir indeed muſt pay both, not becauſe the bond is a real 
cannot re. lien on the-eſtate, but to prevent a circuity of action, be- 
keg b/c cauſe the equity of redemption. is aſſets in equity by deſcent, 
the Holt. but if the heir conveys away the lands before a bill is filed, 
gage mo- or an action commenced againſt him, (and it does not appear 
ney, jo _ that this bill was brought before the alienation of the heir) 
dae by band to a purchaſer, b the 4 and 5 of V. 3. the purchaſer 15 
too. not liable, but only the heir, and ſo if he makes a voluntary 
_- conveyance, the heir only muſt anſwer; but here the her 
is not brought to a hearing, and it does not appear that he 
is inſolvent, and the plaintiff ought to receive no further 
help than the ſtatute gives him, and this aſſignment N 


Se = & 4 


F 
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1 uin the ſtatute of Elix. for it cannot be ſaid to be made 
defraud his creditors, but his father's, and before the 4 
wd 5.0f W. and IMA. tho' a man bound himſelf and his heirs 
pe bond, he might defeat his creditors by a voluntary de- 
ile of the lands. 

* Lord Chancellor. 


Suppoſe before the ſtatute, one ſued the heir on a bond, . „olonta- 
ad he pleaded an alienation before the action was brought, ry afſence 
ad produted a voluntary conveyance in evidence, would not of the heir 
de jury have found that to be frandulent ? and the ſtatute of e 

Ela. makes ſuch conveyances void, the obligor himſelf gcem a 
— the ſtatute. might deviſe the lands, becauſe they were mortgag> 
pt bound in his hands ; and this is a mortgage in fee, ſo the ag te. 
equity of redemption is not aſſets at law, but in equity only felt, with- 
the mortgagee files a bill of forecloſure, which muſt be con- out paying 
fdered in the ſame manner gs to the heir, as if he had brought gee 
bill to redeem, which he could not have done without pay- — 
ug off both debts: The heir has transferred his right with- 
wt a conſideration; Is not ſuch an aſſignment fraudulent ? f 
ſhe + defendant. is not an alience at law, the plaintiff comes [ +249 ] 
no this Court to get nothing from him, and he cannot re- 
fem but on the fame terms with the heir, ſo the decree 
guſt be reverſcd. | 


VB. The Maſter of the Rolls decreed the defendant to i +=" va 
redeem, on paying the mortgage money only, becauſe the 691, 698. 
nuff had not made a cale of it, or inſiſted on the ſta- * 


ö 97. 
I Fern. 244, 245, 174. 3 Salk. 63. Caf. 7. 


Thurſday, December the 11th. ons 66 
CANNING verſus CANNING. —_ 
Mr. Solicitor General for the plaintiffs. | 


MR. Canning made his will, inter a? in theſe words, All 
e reſt, reſidue, and remainder of my meſſuages, lands, 
clerements, or hereditaments, whatſoever and whereſoever 
udequeathed, after my juſt debts, legacies, and funeral 
erpences are fully ſatisfied and paid; 1 give to my execut- 
Ms, in truſt for my daughters.” And the queſtion is, 
iether theſe words paſs an eftate in fee, or for life, only 
Mie executors ? 


As 
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As the teſtator had à power, ſo it appears to be his inten. 
tion to paſs the fee, which is the rule to conſtrue wills by 
and is the reaſon, why a deviſe to a man for ever has been 
taken to be a deviſe of :the- inheritance, and the intention is 
to be gathered, not from one clauſe only, but from the whoþ 
will, the teſtator plainly deſigned to make a full diſpoſition of 
his whole eſtate ; he conſiders his eldeft fon and heir at lay 
in the firſt place, and he deviſes a meſſuage, cated the Rey 
Oat, to him and his heirs, and thirty pounds a year for his 
life, to be paid him by his executors out of the nds of Upyy 
Llington, in Wurwielſbiro, (the eſtate in queſtion) then he 
bequeaths ſeveral pecuniary legacies, next he deviſes certaih 
lands to his wife for hie, remainder over in fee, and then 


S2 r. . = ww o 


= 


comes the clauſe in queſtion. 7 2 6 
A reverſion in fee may undoubtedly paſs by the word he. 
reditament, and a fee may paſs from circumſtances, and the r 
teſtator, by making a particular proviſion for his heir, ſhev 
what he deſigned he ſhould have, and where there is a gen 
* If a deviſe ral deviſe to executors for a particular purpoſe, ſuch an eſtate (ona 
is loaded muſt be conſtrued to paſs to them, as will enable them roi; 
* Perc execute that purpoſe; and where the eſtate is loaded with 7. 
borge that perpetual charge, or annuities, it muſt continue as long vil! 
will enlarge the burthen, though they are no expreſs words to paſs H 
[ #241 ] inheritance, + this deviſe cannot determine with the life ¶ 
che eſtate, the executors, b-canſe the arnuitv to be paid out of it to thi 
1 ſon may laſt longer; and his intention further. a Sr Le. 
are no ex- ; n appear 
preſs words hence, that though his heit ſurvived his executors, he givt K. ; 
ee him only 30/. a year for life out of them, and it the eſtat aber 


> Von. ict. is not to determine with the life of the executors, they ca 
i857. 203. have no other intereſt but a fee, and the book caſes are fu 
Meer 852, of reſolutions of this kind. 
Cal. 1164. | . | 
A deviſe of lands paying ſach aſum, as ſuppoſe 51. on th 
death of the teſtator, isa deviſe in fee, becauſe the devile 
may die before quarter- day; and ſo poſſibly by another co 
ſtruction he might be à loſer.” 2 Salt. 68 5. Smyth verll 
| Tindal, the Court held the deviſe to Margaret a tee, becau 
it was ſubject to a perpetual charge... 


© But the words themſelves will carry the inheritance, he 
ditament is a more extenſive word, and more clearly c 
prizes the inheritance than the worsl, eſtate z and in 3 # 


229. Wills verſus Lydcet, Mr. Juſtice Powe! was of d 
| oa nio 


— —— — — 


— 
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gon that the word hereditaments imported the inheritance ; 
dif he had deviſed the inheritance. not before diſpoſed of, 
the reverſion in fee would have paſſed. 1 Salk. 234. Cal. 13. 
(ak verſus Rawhnjen, 1 Lutwych 755. Norton verſus Lad. 
4 deviſe to A for life, the whole remainder to B, if he ſur— 
wes A, if not, then the whole remainder and reverſion of 
ll the ſaid lands to my ſiſters, and their heirs; it was adjudg- 
that B took a fee: Here all the remainder, Sc. unbe- 
qzathed is the ſame as the whole remainder ; and in the cafe 
of Hopewell verſus Ackland,” 1 Salt. 239. the Court were of 
opinion a fee would paſs by the words, J/þatfoever I have not 
ire diſpoſed of here the words are, I¶ halſee ver aud where- 


ſever unbequeathed, 


Mr. Loney. 


\ Theſe words paſs the fee, which appears, firſt from the 

wrd hereditaments, Co. {,:t. 6. a hereditament is the largeit 

zord of all in that kind, for whatſoever is an hereditament, 

(ay be inherited be it corporeal, or incorporeal, real, per- 

nal, or mixt: But in Hb. 2. Caf. 2. Vidiale verſus Har- 2Sannd. 588. 
ug, do give and bequeath unto my couſin and her alligns 8 
Now dwelling-houſe, with all the lands belonging to it, for G46. 307. 
tie term of ninety- nine years; and my ſai l couſin ſhall have 
inheritance, if the law will allow it; it was adjudged the 

wan took a fee, by the word inheritance. 


vecondly, from the words, All the reſidue and remainder, 
* all the reſt of my eſtate would plainly have conveyed the 
Weritance, and we think theſe words are as full and ſignifi- 
ent, 2 Vern. 564, Murry verſus ¶Liſe, Nott deviſed to his [ $240 } 
kuphter 50. and all the reſt and reſidue of his real and per- 
inal eſtate to his wife. The wife took a fee. Alieyn 28. 
Maler verſus Muldron. A having a manor, and other lands 
Mnenſerſbire, deviſed the manor to B for ſix years, and 
jt of the other lands to C in fee, and then came this 
me, And the reſt of my lands in Semerſet/hire, or elſewhere, 
Ihe to my brother; and it was adjudged that by the word 
i the reverſion in fee of the manor paſſed, as well as the 
Ws not deviſed before, 3 Mod. 228. Hyley verſus Hyley, 
preſt and remaining part of his eſtate he deviſed to his 
he grandſons, equally to be divided amongſt them, that 
C0 excepted which he had given to Peter, Charles, and 
ME 2nd to the heirs of their bodies; it was adjudged, that 
C of out the exception, the reverſion in fee would have paſſed 
ni beſe words. 


| 


Thirdly, 


other meſſuages in the pariſh of St. Martius, and other pa- 


to A; item, he deviſed all his goods and chattels, money and 


Cro. Elis. 
Z 744, (22,) 


{ #241 Jes portions, a fee will paſs 
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Thirdly, from the words * Whatſcever, and wheveſoeyer 

© unbequeathed, after my juſt debts and legacies, and fane. 
Tal expences are fully paid, and ſatisfied, 2 Fentr. 284, » 
Mod. 229. Carthew $0. Willows verſus Lydcot, Willian 
Sheltor ſeized in fee of the meſſuage in queſtion, and divers 


riſhes, made his will, and thereby devifed' his houſes in the 
other pariſhes to divers charitable uſes, and then deviſed to 
Edward Harris, and Mary his wife, the meſſuage in queſtion, 
for their lives ; and then in the following claufe, the beiter 
to enable his wife to pay his legacies, he devifed all his mef. 

lands, tenements, and hereditaments whatſoever 
within the kingdom of England, (not above difpoſed of) to 
have and to hold to her and her aſſigns for ever; and judy. 
ment was given in B. R. that the reverſion did not paſs, but 
that was reverſed unanimouſly in the Exchequer Chamber, 
becauſe there were words in the devife to the teftator's wife 
that would carry the reverſion of this houſe, as an heredita- 
ment not diſpoſed cf; and here the words whatſoever, and 
whereſoe ver unbequeathed are of the ſame import. 1 Sail. 
239. Hopewell verſus Achland. n Arctlani being ſeized in 
ſee of the lands in queſtion, deviſed an annuity to H in fee; 
item, he deviſed his manor of Bucknal to A and his heirs; 
item, he deviſed all his lands, tenements, and hereditaments 


debts, and whatſoever he had not before diſpoſed of, to the 
ſaid A, he paying his debts and legacies, and made I his en- 
ecutor, and per Trevor Chief Juftice, by the concluding 
words, And whatſoever I have not before diſprſed of, an eltat 
in ſee will paſs, and this is further inforced by the following 
words. He paying, Sr. and by the annuity to H in fee 
here the perſonal eſtate is not ſufficient to pay the debts an 
legacics, and where lands are devifed for the payment of debt 
by words that + would not ether 
wiſe carry it. Co. Lit. g. b. If a man deviſes twenty acre 
to another, and that he ſhall pay to his executors 10l. the de 
viſee has a fee fimple, 6 Co. 16. a, Colyer's cafe. A man de 
vifed part of his lands to his daughter, and other part to 

wife for life, with the profits of which ſhe was to ecucat 
her daughter; and that after her death it ſhould remain! 
his brother, paying 20s. to one, and other ſmall fun 
amounting in the whole to 45s. and the yearly value of th 
lands was 3/. and it was adjudged that the brother had a fet 
1 Vern. 10;, where lands are deviſed to pay debts and leg 


El 
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but of the rents and profits, the lands may be ſold, 
cerwiſes if they are to be paid out of the annual rents and 
rofits, abd it is a rule in equity, that where lands are given 

erally to truſtees, without mentioning for what eſtate, 
they ſhall be taken to Have fach an eſtate as will enable them 
execute the truſt : now, an annuity is to be paid out of this 
Site, which may out-faſt the life of the executors, and 
terefore their eſtate muſt be enlarged. 


we 


Mr. Yates for the defendant. 
Theſe words paſs only an eſtate for life, A deviſe to one 
enerally, is but an eftate for life, and where the Court en- 
it, the intention of the teſtator muſt be very manifeſt, 
hm the words of his will in their common and ordinary 
cation; and when a man uſes technical words, they 
moſt be taken in the ſame ſenſe the law puts on them. In 
te caſe of Norton verſus Lad, the whole remainder was 
aprefſed, ſo the whole remainder was adjudged to paſs. 
Fern. bg. Petter verſus Banks, a deviſe to A for life, re- 

on to B and C, equally to be divided between them, B 
erte tenants in common for life only. 


Here no particular eſtate in theſe lands being before diſ- 
wed of by the will, the words, A the reſt, refidue, and re- 
winder, muſt relate to his lands, and not to the eſtate or 


nereſt remaining in them, and they are to the ſame effect as 
in other lands, &c. 


Hereditameat is barely a word of deſcription, and will paſs 
Wy an eſtate for life, and per Trevor, Chief Juſtice, in the 
we of Hoperwel] verſus Acl land, the word hereditament can- 
de taken to denote the meafure, or quantity of the eſtate, 
muſe it has a proper meaning, and extends to annuities, 
mowſons in grofs, c. which are not comprized by the 
irds, lands and tenements. | 


zh 
to the words, After my juſt debts, &c. The words to 
ue muſt have ſuch a conſtruction put on them, that the 
Mees may not be loſers. Cro. El. 330. (S.) here the 
Flons of the deviſees are not charged with the annuity, 


We for life, the annuity is deviſed here to the heir himſelf, 
b that the reaſon fails, which might induce the Court to 
2 conſider 


be truſt may be anſwered, though they have only an [ 4242 ] 
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conſider: this an eſtate in fee, if the annuity had been to a 
ſtranger, becauſe the reverſion coming to the heir by deſcent, 
paramount to the will, he would defeat the a nuuity, 


Maſter of the Rolls, 

I ſhall firſt conſfiver the word hereditaments. Lord Cote, 
in his firſt inſtitute, takes notice of the three words men. 
tioned in this will, and that hereditaments is the moſt com. 
prehenſive, which muſt be underſtood. of the things that 
paſs by it, and not ot theeſtate. I was counſel in the cafe of 
Smyth and Tindal, and that turned on the collateral wrrranty, 

„ by which the heir of Margaret was adjudged to be bound; 
Ir and the law is now ſettled ja the caſe of Hopewvel! and 4c}. 


the word land, that a fee will not pals by the word hereditament; and 
hcredita- how can we better explain the words of a will, than by the 


ment, ſtatute of wills? by which any perſon having manors, lands, 
tenements, and hereditaments of eſtate of inheritance, &. 

N may deviſe, Sc. how abſurd would thoſe words be, i 
the words inheritance and hereditament had the ſame ſenſe; e 
and in the ſtatute, whereby eſtates tail are forfeited for tre 
ſcn, are the ſame words, | fi 

ne 

- I ſhall next conſider whether it appears from any of th 
other words, or from all together, to be the intention of the y 
teſtator to give his executors a fee. | 

If a man It appears by the caſe of Wheeler and Waldron, that if * 

e bad man deviſes particular lands for years, and after deviſes tht ti 

lor years, reſt and reſidue of his lands, that the reverſion of the landMinh 
and atter deviſed for years will paſs, as well as the lands not before de 

—_— — viſed; but there was indeed no judgment in that caſe, for / 

4 * the had occaſion once to {earch the record, there was a ſpeci pay 

reverſion of verdict, and the deviſe was on condition, that his broth e 

the ads conveyed other lands, and the jury found the value of boi 

COOLED: eſtates, and that the lands deviſed would be juſt of the far te 

paſs, as weil value with the lands to be conveyed; if the reverſion palle ich 

a» the lands there was ſuch a verdict in that caſe, tho? Lord Chief Juſi 

32 Halt was of opinion, that a will ought not to be explain bei 

2 Vara. 624. by matter dehors. beir 

8 | | . 

By a deviſe In the caſe of Oo verſus Garard, 1 Lev. 212. 1 Saut 

M 180. 2 Keb. 205, 207, 224. Keep, ſeized of Spain's Hd * 

ſ:irled or An 


deviſed, the reverſion ef lands iu ſettlement, or before deviſed, will pzfs, Fo Gr 
; 0 = 
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ſettles part thereof on his daughter for life, and after by will 
deviſes the houſe to his wife, for a year after his death, and 
then deviſes all his lands. Not /ezzled or deviſed to Thomas 
+ Keep, babendum to him and his heirs, it was adjudged, that [ #243 ] 
though this deviſe was of the lands, not deviſed or ſettled, 
and not of the eſtate not deviſed or ſettled, the reverſion 
te, paſſed, though the land itſelf was ſettled and deviſed before; 
Ne and that the words were to be taken for the reſidue of the 
m- eſtate in the lands: So 2 Fern. 461. Root verſus Rook, A 
hat ſeized in fee, deviſes Blackacre to B for life, and to C, all 
e of his lands not before deviſed, to be ſold, the reverſion of 


ny, Blackacre is well deviſed to C: 80 2 Vern. 559 and 621; 
nd; WM dit in theſe and the other caſes, the inheritance was expreſſy an che ceſt 
4c; WW deviſed, but in this caſe, the queſtion is not, Whether any refidue, and 


and lands he had before deviſed, ſhall | ney but what eſtate paſſes remainder 
the MW in lands he had before omitted to deviſe ? and this caſe is no 23 4 meſ- 
nds, WI more, than if he had enumerated all his ſeveral eſtates, and lands, tene- 
Ec. given them generally to his executors; and theſe words, All ments, or 
e, i the ref, Sec. comprehend the particulars only, and not the M*redita- 
on mentswhat- 
enſe z eſtate, and mean no more (as has been already well ob- erer and 


ſerved) than, All my other lands: Here the lands in poſſeſ- where- 
hon are to paſs, ſo that the words run only to the lands, and — 9 
not to his intereſt. qa 


ed, after 
f th . i my juſt 
of the debts, legacies, and funeral expences are fully ſatisfied and paid, I give to my executors 


in traſt for my daughters. By theſe words, the exceutors take only an eſtate for life. 


Zut it has been ſaid, that the teſtator ſhews his intention 
lo paſs the fee, by giving his ſon an annuity for life; but if 
lurty pounds a year are given to the heir, they will not diſ- 
uberit him, but the eſtate muſt be expreſly deviſed away. 


ore de 

e, for As to the words, After my juſt debts, Cc. the word Why pay- 

| * ing, indeed will often paſs a fee, becauſe otherwiſe the ap ae * 
rot , 


leriſee may be a loſer; and if the deviſe is to a ſtranger, it paſſes a fee. 
condition; if to the heir himſelf, a limitation; but in 6 Ce. 16. 


he ſake preſent caſe, there is no condition or limitation, but only 2 1 
pale charge in equity; and the Court will take care the execu- 2 
f Jude ſhall not be loſers, by decreeing a ſale of the eſtate for 38, 38, tic. 


heir lives only; and I never knew the rule broke, that an Teſtam. pl. 
is not to be diſinherited, but by plain words, or by 5 Gre, 3h 


. 2 2 2 4 . 
44 Jords of neceſſary implication. If a deviſe is for perform- 1 

I. Fan ; 38 Ed. 3. 
TW) ha * Bridym. 4. 152. Jir n. For. 211. Godb. 280. Cre. Ja. 599. 2 Mod. 25. Kher 


645 Cal. 656. Cro. El. 497, (18.) 
An heir is not tc be diſinherited but by plain words, er by words of neceſſary implication. 
The. Jon, 13. 2 Lev. 249. Pletod. 41. Cro. Fa, 41 5. 3 Bulf. 193. Ant, Cal. 88. 


_- ance 
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auce of ſuch truſts as cannot be executed without a fee paſtes, 
they will enlarge the eſtate; but here the truſt is only for 
daughters, which may be underſtood only for the lives of the 
truſtees, and therefore I think the executors have only an 
eſtate for life. In Norton and Lad's caſe, it is plain the teſ- 
tator deſigned to paſs the whole remainder, not a particular 
intereſt in the remainder, and he explains himſelf when he 
further deviſes it over. 


[ +244 ] 1 TILLY verſus SIMPSON. 


Caſe 134. 
| — MR. Tolfon deviſed all his lands to the defendant Simp/on, 


Eodem die. and others, in fee, in truſt, to pay the plaintiff g5o/. a year 
for his maintenance at J/eftminfter ſchool, and 1000. a year 
at College, and the Inns of Court, and when he came to the 
age of twenty-three years, to account, and pay him the rents 
and profits, and reconvey the eftate to him and his heirs; 
but if he died before that age, to reconvey the eſtate to the 
defendant Simpſon, and his heirs; and the plaintiff the in- 
fant, by his prochein amy, brought this bill againſt the 
truſtees, inter al for an account of the rents and profits. 


Maſter of the Rolls. 
Lands were The plaintiff is not intitled to the rents, unleſs he arrive 
* AN” a 2 T 
truſt, to to the age of twenty-three years, which is a condition pre- | 
maintain cedent, but if he dies before, the ſurpluſs profits belong to = 


the infant the heir at law, or to the ſeveral heirs in ſucceſſion, as ſo 


FY the heir at law might have prayed an account by a proper 
and re- bill, ſuggeſting inſolvency in the truſtees, and that there was 


—_— danger of the profits being loſt in their bands. 
eſtate to 

him, but if he died before, to reconvey it to another; the infant is not intitled to an account 
till he come to 23, for that is a condition precedent, but the ſurplus profits, if he die 
before, go to the heir of the teſtator, not being deviſed over, but the infant and the heir 
on ſuggeſtion of inſolvency in the truſtees, may bring a bill for an account. 2 Fern. 1 33 


247, 425, 571, 644, 645. 1 ern. zt. 1 Chan. Caf. 98. 


Friday 
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Friday, December the 12th. 
PLEAS AND DEMURRERS. Ar te” 
WORTHINGTON verſus WILKINSON. lors houſe 


cellor. 


THE bill was brought for a diſcovery of a fraud, and re- 
lef. The defendant pleaded the ftatute of limitations. 


Lord Chancellor. 


A plaintiff 
; The plaintiff, after fix years, ſhall have a diſcovery of that — =, 
bs mud, which intitles him to his action, which would other-zkled te 
ir die be loſt by the length of time: So let the plea ſtand for diſcovery of 


\e unf anſwer, with liberty to except, and the benefit of it be [ +245 ] 


ſaved to the hearing. When there is a plain fraud, the 0 . 
phintiff may take advantage of it at law. I once tried a bar to che 


he bold cauſe, where the defendant aſſerted, that between the ſtatute of 
ine and the latitude of 40, the inhabitants fought with ar- limitations 
he vos pointed with gold, and took in ſubſcriptions to provide Nelſ. Fol. 
ſlips and men, to make themſelves maſters of the place. Rep.in 


Canc. 14, 
266. 


VAUGHAN verſus GUY. 


Caſe 136. 

e The teftator made h Chance 
e * . * . an hh 
pre- tor made his will, inter a”, in theſe words, « All = _ 


' the reſt and refidue of my eſtate, after payment of my debts, Lord Chan. 
and funeral expences, I give to my executors,” Sc. To cellor. 


(bis bill filed by a creditor, the executors pleaded the ſtatute Eodem die, 
of limitations. h All the 


fore © reſt and © 
and * © reſidue of 
oper Mr. Solicitor General for the defendants. ay eſtate, 

IS: 1 | - after pay- 
e The plaintiff inſiſts that the will, which was made before , _— 


lie fix years were expired, whereby the teſtator has ordered and fune- 
lat his debts ſhould be paid, amounts to a new promiſe, But! ral, Igive 
lieſe are no more than words of courſe, and what the law, *? re Suk 
kn, where lands indeed are deviſed to executors, in truſt, G. * 

pey debts, the teſtator creates a new fund, and the nature of Q. If this 
lie debts are altered, and they are to be paid equally, 2 Fern. mounts to 
M. Gofton verſus Mill; and great inconveniences would 4. 8 
mow, it this will ſhould revive the debt, or prevent the ex- creditors ? 
tors from paying other creditors, and enable them to pay Foſt. Caf. 


dts, that to pay otherwiſe would be a devaſtavit ; but 8 


2 | where Canc. 57. 


' 


if 


Li 
4 
n 


* 
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where lands are deviſed, no creditor can complain, becauſ. 
a new fund is created. Why did the creditor lie by ? the deb 
was contracted in 1720, and the teſtator died in 1724, fo 
wi this debt was not barred at that time, which makes the caſe 
time begins Much the ſtronger, and it is a known rule, that where the 
againſt a time beguns to run, in the life of the anceftor or teſtator, it 
_ e goes on, as to his heir or executor, and it was fo reſolyed 
of the an- Oy the Maſter of the Rolls, and affirmed on an appeal ty 


ceſtor or Lord Macclesfield. 


teſtator, ir 


| 
| 
| 
goes on as to his executor or heir. 
| | ( 
TER It has been reſolved that the ſtatute: of limitations will ex. f 
tions ex. dend to attornies bills, though they are things done of record, Ml + 
tends to at- The Lord Chancellor gave no opinion of this point, bu : 
tornies bills. over: ruled the plea: for other reaſons. 1 
| f 
[1246 + Saturday, December the 13th. a 
22 = 3 552 0 
| Chancel- MOTIONS. by: fy 
Lord Cha: ANONYMUS. 
cellor. | 

If the goods AN order was made for. a ſale of s ſequeſtered, and 
i. 1265 wt the money arifing by the ſale, not ey ſufficient to pay fu 
ficient-to- even the ſequeſtrators, the plaintiff moved, that the order ot 
ſatisfy his for a Serjcapt at Arms might ſtand revived, and an order - 
the plaintiff Was made accordingly. . he 

move - 

torevivethe order for a ſerjeant at arms. | der 
- ANON YMUS. - del 
Caſe 138. ; the 
Chan. A Decree for a forecloſure niſi, and the defendant moved ' | 
lor's houſe. that the plaintiff might lay the deeds before counſel, in ordeſ reſt 
Lord Chan- to have the mortgage aſſigned to one who would advance th of 
* money; but the counſel for the plaintiff inſiſted that ſuch A trul 
On a deeres Order was never made, but. where the mortgagee conſents ti Was 
of foreclo- ſale, for by that he fubmits to do every thing that is neceſſi ney 
= * to a ſale: And the Lord Chancellor made an order, that ti judg 
not oblige Plaintiff ſhould give the defendant a copy of the mortgg the 
the plaintiff deed, at the defendant's charge, but would not oblige h diff 
to lay the to produce the title deeds, but ſaid he thought it a good re Out 
3 ſon to enlarge the time to redeem, if the defendant ok pus 


counſel, for hereafter apply to the Court for it. 
the defend- | L3514G 
ant to get an aſſignment or ſale of the lands, (unleſs the plaintiff conſents to a ſale) b 


i f th deed. 
only to give a copy of the mortgage deed NEA 
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„ WY NEAL & ak, verfis the ATTORNEY GENERAL, & ar. Cue x39 
| At the 
BY THE bill was brought by the creditors of the Duke of  Chavcel- 
aſe Wharton, for a ſale of his eſtate, and payment of their debts, In Chan- 
and a decree made, the maſter took an account of what was cellor, 
naue to the ſeveral creditors for principal and intereſt, and edem die. 
made his report, which was confirmed, and by a ſubſequent 
order, the Maſter was to carry on intereſt for the principal 
ſums reported due, and Mr. Mal, one of the creditors, 
moved to diſcharge this order, becauſe by the courſe of the 
Court, when principal and intereſt are liquidated into one 
ex- WI ſum by a maſter, the whole bears intereſt from the confirma- 
rd, ton of the report, the eſtate may not be ſold in many years, 
but WH and the plaintiff has done all in his power to obtain his debt, 

and if this account had been ſtated by the debtor himſelf, it 


4 would have carried intereſt. And on a mortgage, when 247+ ] 


principal, intereſt, and coſts, are lumped into one ſum by a 
maſter, if the mortgagor, or a ſubſequent mortgagee, pray 
longer time to redeem, they always pay intereſt for the whole 


ſum. 
Lord Chancellor. 


When the Court inlarges the time for the mortgagor, or a it a mort- 
ſubſequent mortgagee, that is a favour (for they would gagor or 
otherwiſe be forecloſed) and it is but juſt and reaſonable that P**** £ 
they ſhould pay for it, and that the mortgagee ſhould be no — 
loſer thereby. The decree in this cauſe is, that the debts — the 
ſhould be paid according to their priority, and it would be time to re- 
rery unjuſt, when the eſtate is deficient, to add a furplus lt pay 
debt to a prior creditor, by the help of this Court, to defeat intereſt for 


the others; beſides you are only a co-plaintiff, and the order the whole 


dreck general, to carry on intereſt on all the principals, and the 2 
ordeſ felt of the creditors acquieſce under the order. The Duke principal, 


of Wharton has affected no delay, but veſted his eſtate in ivtereſty 


truſtees, for the payment of his debts, and the plaintiff, who Je . 
vas a creditor by judgment, could not have come at his mo- a ꝗeeree is 


tey without this decree for how could he have extended his made for 


udgment againſt the mortgagees? If the caſe was between 8 
the creditor and the owner of the eſtate, it might have "Poe. pt * 


liferent conſideration: So the order muſt ſtand, but with- their prior- 
dut prejudice, if there ſhould hereafter appear to be a ſur- ity» if the 


eſtate is de- 

pls, ficient, the 
| principal 

only ſhall bear intereſt, afier the confirmation of the report, Ant,Ca. I4. 


Wedneſday, 


— 
4 — ——_ 


— — <— 
as 2 _—— — 
— * - 
* a 


_— — — — RR 
—_ * p * wp _ 
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| Wedneſday, December the 17th, 
Caſe 140. 
* BROADWAY verſus MORECRAFT. 


IN 1693, a reverſion was mortgaged, and the mortgagor 
never paid the intereſt money: In 1711, the mortgagor and 
mortgagee came to an account of what was due for principal 
and intereſt, and a new mortgage was made for the whole, 
with a covenant, that at the end of every year, if the intereſt 
was not paid within three months after it became due, it 
ſhould bear intereſt. 


Maſter of the Rolls. 


A covenant \, 
in a mort- IIS a | 
gage, that This is a void covenant, and the mortgagor may redeem Wt” 


— y end on the common terms, In the caſe of Lord Strutton and 0 
_—_ Fu. Meers, Lord Harcourt ſet aſide a covenant, that on non. fd 
baror 


intereſt is payment of the intereſt, at the day it ſhould be turned into 


rot paid principal, and bear intereſt : And in the caſe of Mitchel and 


N Pollexfen, the covenant was declared to be void, that on de- 


ter it be. fault of payment, the intereſt ſhould be advanced from fue Wwi 
[ 248 J to fix per cent. and + though heretofore the Court made a 
comes due, difference between ſuch a covenant, and a covenant to pay 


— 2 ſix per cent. but if the money was paid at the day, to pay I. 
a> wel ; Fog only 5/. yet that diſtinction has been long out of doors, and Auf 


venant. both covenants have been ſet afide in equity, And though Wince 


Or, chat on all theſe were caſes of mortgages in poſſeſſion, yet that will Mud: 


ment the make no difference, for the mortgagee knew his ſecurity was ar. 


intereſt at Only a reverſion, and thought it ſufficient, and he might have 
the day, it brought a bill of forecloſure, or put the bond in ſuit. This 
ſhould be caſe was affirmed on appeal by Lord Xing. 


turned into 
principal, | 
and bear intereſt. Or, that in default of payment, the intereſt ſhall be advanced from 
57. to 6l. per cent. Or, to pay 6/, per cent. but if the money is paid at the day, to pi 
only 5/. And there is no difference in reaſon between the two laſt covenants, 2 Vn, 
134, 289, 316, 402» 


fry e 

n Friday, December the 19th. . 
At the 

cel- * 

— 1 ere 2 

| ANONYMUS. Thi 


AN eftate was purchaſed, in truſt, for the huſband and 
wife, and their heirs, and the huſband and wife joined 8 b 
h mortga! 
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mortgage to the vendor, to ſecure 5001. part of the purchaſe 
money; the mortgagee brought a bill of forecloſure, and A purchaſe 


the huſband and wife put in a joint anſwer, the huſband dies, 4 2-1 
ind now a motion was made for the wife, that ſhe might baron ana 


mend her anſwer, put in by coertion during coverture, and teme and 
infited on the mortgage not being obligatory on her, becauſe thcir beirs, 


no fine was levied: And 2 Fern. 197. was quoted, where 2 4 


haron and feme exhibited a bill for a demand in right of the join in a 
vile, and the cauſe proceeded to publication, the baron dies, mortgage to 


and the feme marries a ſecond huſband, on a new bill it was hay om 


adjudged, they might examine __ the ſame witneſſes, as part of the 
yere examined in the former cauſe; and 2 Vern. 249. Shel- purchaſe 


verſus Brigr, & ux. a bill was brought for a legacy money, the 
A baron and feme, who was executrix ; and it was ad- gje, 4 


.m Wl judged indeed, that after the huſband's death, the wife of foreclo- 
nd WH ould be bound by the anſwer and depoſitions; bur it was ſure, baron 


n. (id that in caſe of the wife's inheritance it was other wiſe. — 


| jointly, the 
ron dies, and the wife moves to amend her anſwer, and inſiſts that the mortgage did 
wt bind her for want of a fine, but the motion was denied, becauſe an anſwer has been 
de- judged equal to a fine, and the mortgage is good in equity, the wife not pretending ſhe 
ive n impoſed on. 


> 2 Lord Chancellor. 

pay 

pay I ſhall not grant this motion; for though the mortgage is 4 
and WW nlufficient at law, I ſhall conſider it as a good mortgage, put in by a 
ugh ice the wife do not pretend ſhe was any ways impoſed on; feme co- 


ud an anſwer in this Court, has been adjudged equal to a = 2 
ine. ; fine. 


* tr ETITIONS. | +249 “0 
EX PARTE HALES. 22 


Chancel 
MIR John Hales preferred a petition, ſupported by affida- lor's houſe. 
its, praying that his grandſon, an infant of tender years, 8 oe | 
Mo was tenant in tail in remainder after his death, of a gogdem die. 
y conſiderable eſtate, might be produced in Court by his 
wther, and that he might be appointed his guardian, and 
north, that his father a little before his death had embraced 
* Roman Catholick, and that the child was ſent to Bulloign, 


die educated in the ſame religion, 


The mother being ſerved with this petition, ſwore, that 
& child was ſent by his father to Bulloign, in his laſt illneſs, 
Je hands of Mr. Turner, without her advice or perſua- 


Lord 


De Term. 8. Michael. 1729. 
Lord Chancellor. 


I cannot appoint a guardian till the infant is produced, 


The grand- and whatever crime t ey have committed b carrying him 
father peti- . 4 a - | . : 
tioned to be dut of the kingdom, to educate him in the Rom; religion, 


appointed they are puniſhable for it in the proper Court, and not in this 
guardian in Court: But I will order an homine replegiando againſt Mr, 


= —— Turner, who is ſwore to be the perſon who carried him over. 


to his grand- | h 

ſon. who was fent abroad to be educated in the Romiþs religion; the Court (aid, they could 
not appoint a guardian tiff the Infant was produced, but ordered a Homine Replegiando 
againſt the perſon wha carried him over. _ 


Caſe I43. | Saturday, December 20. 
At ihe 
Chancel- | * 
lor's #4 LONG verſus ELWAYS. 
Lord Chan- 


ecllor. THE plaintiff an infant, by Mr. Freeman her prochein 
| amy, filed a bill againſt the defendant E/ways, her truſtee, 
for an account of the real and perſonal eſtate; and by the de- 

cree an account was to be taken, and Mr. Freeman was ap- 
pointed her guardian, and he was expreſly ordered, not to 

marry her without the conſent of the Court, and Mr. Free- 

man preferred a petition grounded on affidavits, praying, that 

it might be referred to a maſter, to examine all parties upon 
interrogatories, touching the marriage of the ſaid infant, 

'who were preſent at the ſaid marriage, perſuaders, abettors, 

and contrivers thereof ; and that they might be committed; 

and that a proper ſettlement might be made on the lady, who 

[+ 250 ] had + 3ool. a year in lands, with a very good wood on the 
eſtate, and about 5cool. in money; and ſet forth, that the 

young lady was brought up in his own family, and was at 

the time of the marriage at his own ſeat in Hertfordſhire ; 

that abont a fortnight before Mr. Chremer, a neighbouring 
gentleman, with his wife and daughter, came to dine with 

him, that after dinner, Mrs. Chremer complaining of night 
coming on, Mrs. Freeman oftered them a lodging, which 

they accepted, and the daughter lay with Miſs Long; that 

about a fortnight after, Miſs Chremer came to dinner, anc 

there being a great deal of company, Miſs Long and the, 

after dinner, flipt into the garden, and being miſſed, upon 
enquiry they found, they had gone out of the back door ol 

the garden, tothe end of a narrow lane, where a coach anc 


fix waited them, and carried them to a little . a 
abou 
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out two miles diſtance, where Miſs Long was married to 
Mr. Ceſar, and the meſſenger who was ſent after them, 
found Mr. 1 1 and the lady, Mr. Chremer his wife and 
daughter, in Mr. Chremer's houſe, and Mr. 75 told him 
he was married to the lady; and Mr. Freeman ſwore that he 
was no ways privy, or conſenting to the match, but an utter 
ranger to it. And his counſel inſiſted, that the ſame order 
they prayed for, was made in the caſe of Mr. Phipps and 
Lady Catherine Anneſly ; and that the Court granted a ſe- 
queſtration in the caſe of Lady Shafi/bury and Lady Gainſbo- 
agb, that Mr. Freeman thought it his duty to make this ap- 


plication to the Court, to clear himſelf, and to have proper 
are taken of the lady's portion. 


The counſel of the other fide argued, that this Court 
would puniſh the perſons concerned in the marriage, only 
they were guilty of a contempt of the Court, and that in 
this caſe, no body but Mr. Freeman and the lady knew of the 
«der of guardianſhip, and that this was the reaſon why a 
{queſtration was granted againſt Lady Shaf7/bury, becauſe ſhe 
ns guardian to the young Lord Shaft/bury, who was married, 
md that when her counſel came to thew cauſe why a ſeque- 
tation ſhould not iſſue againſt the Counteſs of Gainſborough, 
the order for a ſequeſtration was diſcharged, becauſe though 
he was preſent at the marriage, ſhe was not privy to the or- 
lers of the Court, that here the parties were not proved to 
e in contempt, for it is not ſworn that they were privy or The Court 
liſting to the wedding; and that this Court never ſuffered ſuffers per- 


ſons to be examined on interrogatories to bring themſelves 4-5: ther 


| examined 
n a contempt, but where a contempt was expreſly {worn on interre- 


ganſt them, gave them leave to be examined on perſonal Batoties, 


nerrogatories, by way of purgation, in order to clear them- 2 


tes, and that this was the caſe of Phipps and Lady Cathe- of a con- 
me Anneſiy, for there it was expreſly ſworn, that Sir Con- tempt, but 
ine and Lady Phipps managed and brought about the baut tem- 
wriage : That + in this caſe the ward was not diſparaged, r 1251 ] 
g. Freeman had diſcharged himſelf, and her 


portion WAS ſelves into a 
dure, her perſonal eſtate in the hands of truſtees, and her contempt. 
rl eſtate in a receiver's. 


Lord Chancellor. 


lt was proper for Mr. Freeman to apply to the Court, to 
he was not privy to the match. All who were parties, 
and 
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All who are and privies to this wedding, are guilty of a contempt of this 
concerned Court, though they were ſtrangers to the decretal order; 
bo _ 3 but I ſhall not ſet up a general inquiſition to find out who 
riage of an they are, but ſome are probably affected by the affidavits, as 

infant, un- Mr. Chremer, his wife, and daughter, for when they dined 
cer _ care with Mr. Freeman a fortnight before the marriage, Miſs 
of 2 * Chremer and Miſs Long lay together, the day they were mar- 
cery, are Tied they went into the garden together, and were ſeen going 
guilty of à out, of the back door, and the ſervant who purſued them, 
ware — oy found them altogether at Mr. Chremer's houſe after the wed- 
ere firan- ding: Be it ordered therefore, that it be referred to a Maſter, 
ters to the to ſee what ſettlement Mr. Cz/ar can make, and at the ſame 
pars the time when the Maſter makes his report, let Mr. Chremer, his 
| wa wife, and daughter, ſhew cauſe why they ſhould not be com- 
But this, mitted ; but 1 ſhall make no order for the commitment of 
Court will Mr. Czfar, ſince his uncle Mr. #reeman is willing to diſcharge 


| oy bod his perſon, nor I ſhall not examine the perſons, who was Wl &t 
| tion, to the miniſter that performed the ceremony: And as no ob. + 
find out jections have been made to the circumſtances of Mr. Cæſar, Nu 
you ey but the lady has provided for herſelf as well as her guardian WW in 
Nor ex- could, the Court will confider that in the puniſhment of Mr. 
amine the Chremer and the others. | 
perſons 
concerned who was the perſon that married them. 
Co 144. Friday, January the 16th. 
t the | 
\ Chanel. EXCEPTIONS TO THE MASTER's REPORT. 4 
Lord Chan- | naſt 
cellor. CLAYTON verſus LUCEIN. = 
| THE plaintiff filed his bill, to be relieved againſt a bon iſ! 
of 10001. lent to him by the teſtator of the defendant, and I 
for an account of ſhop and houſhold goods, a leaſe of the WW 
houſe, and of ſeveral debts, which he had made over to the TH 
teſtator, by aſſignment, and bill of ſale, as a collateral ſecu- * 
rity to pay Gol. per annum, till the payment of the bond, g 
And the defendant brought a croſs bill for an account, and 7 
an account was decreed, and a report made, to which the ul 
plaintiff excepted, becauſe the maſter had allowed intereſt Co 
tor the bond, from the date to the time of the report; 


| f +252 ] + but had not allowed for the goods, leaſe and debts, from 
the time of the ſale, and aſſignment in diſcount of the inter- 
eſt and principal due on the bond: And the Lord Chancel- 


lor 
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or allowed the exception, and ordered that it ſhould be re- {he a 
ferred back to the maſter. and that the defendant ſhould ac- 2 e, 
count for the leaſe and goods, from the time of the aſſign- and hop 
nent, when his teſtator came into poſſeſſion, and carried on 8904s, are 
the trade, for they were to be conſidered as money from that — 
time, and for the debts, from the time they were, or might other, and 
have been received without his wilful default: And that the be comes 
ifigament being in 1713, the teſtator ſhould be preſumed to into pofſet- 


have received thoſe debts, for which the ſecurities could not — rg 


be found, and that the money ariſing thereby, (the plaintiff the trade, 
being likewiſe indebted to the teſtator by ſimple contract) from that 
ſhould be firſt applied to pay the intereſt due on the bond, vu api, we 
is WY then the debts by ſimple contract, (for it was in the power confidered 
n- of the plaintiff to declare how the money ſhould be applied) 2s money. 


of WH ad then the principal due on the bond. Debts ace 


aſſigned in 
ge 1713, the 
58 MAguee dies, thoſe debts ſhall be preſumed to be paid. for which the ſecurities could not 


be ſound. | 
De A perſon jndebted an ſeveral accounts, when he pays money may apply it to what debt 
w, je pleaſes, 1 Fern. 24, 34, 468. 3 Vern. 606, 2 Chan. Caf. 83. Cre. El. 68, (19.) 


an Foreſt, 133. 
fr. 
Saturday, January the 17th. Caſe 145. 
EXCEPTIONS. 8. 
lor's houſe. 
MORELY verſus BONGE. * 


IHE defendant, as executrix of her huſband, who was 
taſter of a ſhip, which traded between Holland and Arch- 
wel, in hemp and other commodities, brought an action of 
pol. againſt the plaintiff as owner of the ſhip for wages, 
ad had judgment by default ; and the plaintiff filed a bill 
it an account, and an injunction, and ſhe was decreed to 
Kount, and the maſter made his report, to which the de- 
ant excepted ; becauſe the maſter had not allowed her 
eral ſums for ſhovers, when the ſhip was under careen, 
Wnph they were fairly entered in an account book, kept by 
& huſband, as maſter of the ſhip, ind ſeveral witneſſes de- 
fed, he was a man of a fair character, that the expence 
W neceſſary, and that it was not uſual for maſters of ſhips 
Jake youchers for ſuch ſmall ſums, 


Lord 


* Lord Chancellor. 


All the ſums under forty ſhillings would have been allowed 
by the maſter to the teſtator, upon his own oath; and ſince 
they are fairly entered in his book, which was regularly kept, 
and cannot be ſuppoſed to be done to ſerve this turn, + and [ 425; ] 
are proved to be neceſſary expences, and it is ſworn he was The Cour: 
an honeſt man, they ſhall be allowed to his executrix, eſpe- EY 
cially after this length of time, and a judgment by default: ſums unde 
And to object, that ſhe may examine witneſſes in Holland or 401. which 
Arcbangel, to the payment of theſe ſmall ſums, is in effect ry ee, 
to fay, the ſhall not have juſtice done her, ſuch an examina- entered 
tion would be ſo chargeable ; but though the defendant's caſe an account 
is very hard, I am tied up by the rules of the Court, and ook, with 
therefore can allow the exception only as to ſums not exceed- * ogy 
ing forty ſhillings : The teſtator if he was alive muſt have 283, 470. 

uced vouchers for the others; and in this caſe, the plain- 2 =. 10 


tiff has made no uſe of the teſtator's account book by way 
of charge. 


. ⁵Ü¹ ˙?:! 


DE 


( t254 ] 
* 1 729-3O- 
ch 
y In Cur. Cancellariæ. 
— Friday, January the 23d. — 
| Maſter of 
10 


105 M O'TIONS. 


EX PARTE JONES. 


Serjeant' Shepherd. 


MOVED to diſcharge a writ de Coronatore Eligendo, and 
bo have a new writ directed to the other coroner, and that 
the under-ſheriff and clerk of the county might be commit- 
ted on the death of Mr. Fleyd, one of the coroners for the 
wunty of Cardigan, a writ was directed to the ſheriff, to 
lect a new coroner in his room, and the clerk of the county 
mit notices, Which were fixed up in the guild-halls of the 
kreral towns of the county, tllat on the 17th of December, 
de ſheriff would hold a county court, for the election of a 
ty coroner; Mr. Jonet, one, of the candidates, ſuſpecting 
dme foul Play, went to the ſheriff ſome time before the day, 
ad defired him to be at the Court, but he told him there 
Jould be no occaſion, for nobody oppoſed him; On the ſix- 
tenth, Mr. Jones came to Cardigan, attended with about 
wo hundred frreholders, and the next day waited withi them 
Ache morning at the Guildhall, where the under-ſheriff de- 
wed to put up Mr. illiamt, and refuſed to hold the Curt 
Wt morning, and alſo in the evening, on pretence that the 
ice was not given by him, or the ſheriff, but by the + clerk; [ 254! 
here fore adjourned, the Court till the 26th, at which 

ef! | ch time 


.. EE Ge EY Ap. At a. 
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time the freeholders required the under-ſheriff to adminiſter 

the oath of abjuration to Mr. Milliamt, upon which the un. 

. der- ſheriff, under pretence of adminiſtering the oaths, gare 

him the oath of a coroner, and then taking him by the 

hand, gave him joy, whereupon all the freeholders cried 

out they voted for Mr. Janet, and demanded a poll; but the 
under-ſheriff told them the election was over, 


| Maſter of the Rolls. 
— pron Let the under-ſheriff and clerk ſhew cauſe why they WI fn 
derpretence ſhould not be committed, and though the clerk's being pre. Wh 
of admini- ſent when the under-ſheriff gave the oath, is no reaſon to War: 
vathe commit him, there ſeems to be a praQice and contrivance Ide 
ſwearsa between them; he gave the notice, and to put off the Court dg 
candidate when the freeholders were come, was an abuſe, which he ſo un 
— far comes into, as to ſign the new notices. As to the dif. Wſhir 
orderedhim Charging the writ, let the under-ſheriff bring it with him, Nut 
toſhew and not file a return without leave of the Court, and let the ons 
cauſe why conſideration whether the writ ſhall be diſcharged, and a new 
he ſhould ag . 
not be com- one granted, be reſerved till that time: But I cannot dire 
mitted, and the new writ to the coroner, becauſe you have not mention- 
not to file a eq a ſufficient cauſe in law, but the ſheriff will take care that 
"he t there be no ſuch practice a ſecond time. 

. without {if 990457 16.3 2 11 | | | 

— of the Court. But this is not a good cavſe at law, and therefore, cot in equity 
to direct the new writ to the other coroner. Regiſir. 177, a, b. 


Caſe a.. , EYLES verſus WARD. 
In Court. G 1 5 91 * | I 
the Kells, THE plaintiff moved, on affidavit of the defendant 
Eodem die. keeping out of the way, that ſervice of his clerk in Court 
with a writ of execution of a decree, and leaving a copy 3 

the defendant's houſe, might be good ſervice of the defen 

dant, and that demanding. the money of the clerk, mig 

be a good demand on the defendant, and the council for th 

| deſendant would have oppoſed the motion, becauſe the plait 
A motion tiff had giyen notice of it, but the Maſter of the Rolls woul 
cannot be not give. them leave, becauſe it was a motion of courſe, an 
oppoſed, though it is. grounded on affidavits, it was the office of th 
—_ hen Court to examine, whether they were ſuthcient or not, 
of i. be granted the motion, only as to the demand, for if 3 {ul 
pjieena is taken out for coſts, which muſt be ſerved perſonal 
if the party cannot be found, the order is only general, th 
ſervice of the clerk in Court ſhall be as good ſervice, 35 « 


the party, and yet in that caſe there is a demand. 1. 


\ 
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Then the council for the defendant inſiſted, that they 
nuſt be at the expence to move to diſcharge this order his 
Honour was now pleaſed to make, becauſe it was referred to 
; maſter to amend the inrollment: And he made a report, 
q to which they + had taken exceptions, and they were ſet [256 
down to be argued; ſo that the plaintiff was putting a decree 
1 execution before it was inrolled, But the Maſter of the 
Rolls ſaid, thoſe exceptions were irregular, for the order was 
fr the maſter to amend, and he certifies that he has amend- 
al, and though the maſter's opinion cannot preclude the de- 
55 endant, if he has any objections to it, he muſt move to diſ- a 
-e. charge the report, but cannot except to it, for exceptions to reports 
tor to be taken only to reports, that muſt be confirmed by that necd 
\ce Witte Court, or to ſpecial reports, becauſe the Court is to paſs 3 5 
un olgment on them; but this is barely a certificate, and there ſpecial re- 
» ſo Wi. no colour to except; the maſter has amended, and ſo the Por 5, but 
d. Vantiff is at liberty to ſerve the defendant with a writ of ex- ng Ss ape 
im, ration of the decree, and therefore I diſcharge theſe excep- "ng 58 
the Wions, tho' the Lord Chancellor has made an order to ſet 
new Wien down to be argued. | 


that RAY verſus TANFIELD. 
Caſe 148. 


THE plaintiff moved for an injunction, to ſtay an action Lord! Cbas- 
dower, the huſband by his will having deviſed 9. a year _ cellor. 
his wife, for her better ſupport and maintenance during COS 
t and alſo made her reſiduary legatee, and inſiſted that 


bis was deviſed to her in bar of her dower, and as an addi- 


h proviſion. 


Lord Chancellor. 


Though this deviſe is not within the ſtatute, this Court The Court 


gone much further than this caſe; ſo let an injunction 2 
Jon the plaintiffs giving judgment, with a releaſe of er- 92 5 


and conſenting not to bring error, and to ſpeed his action of 
e; and giving ſecurity to pay the damages, and to deli- — the 
tollefſion as the Court ſhall direct at the hearing. 3 


having de- 
| 94 | viſed to his 
V a year for her better ſupport and maintenance, and made her reſiduary legatec. 


bar Cal. 181. 4 Ce. Vernon's Cal. 2 Vern. 365, 404. Freem, 211. 


Tueſday, 


Rolls. 


— 


[4257 ] 


If grantee 
of a rent- 


the rent 


norant of 
his title to 
the reat 
when he 


ch r- 
— * the party's own account, but ſince the law calls it a wrong cut 


of the lands, I think this Court would relieve him; but here the plainti per 


. 
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Tueſday, January the 27th, 
SLATER - verſus BUCK. 


THE plaintiff's father created a rent-charge out of the 
premiſſes, to himſelf for life, remainder to the plaintiff in 
fee, with a power of | revocation, and ſold the lands to 
the defendant's father, which deſcended on the defendant, 
from whom the plaintiff purchaſed an acre of the ſaid lands, 
and being after his father's death acquainted with his title 
to the rent-charge, he-applied to the defendant, who paid it 
him ſeveral years, and the plaintiff for the rent-arrear dif 
trained, + the defendant replevied, and the plaintiff filed 
bill-for an apportionment, and an injunction. 


Maſter of the Rolls. 


"wy = -»2 þ wy A 0 


If one, who has a rent-charge iſſuing out of lands, pur 
chaſes part of the lands, the whole rent is extinguiſhed 
but if part of the lands come to him by deſcent, the rent (hal n 
be apportioned, becauſe the law works no wrong: In th po 
firſt caſe, the rent is extinguiſhed, becauſe the purchaſe iſ n 


was unacquainted with his title, when he purchaſed part of in 


—_— e the lands, he was not ignorant of the law, but of the f. cf 
Þ equity; and therefore according to the many precedents, and ti q. 
— 0 cotamon rules of equity, he ought to be-relieved : If am: 2nd 


has a perſonal demand of which he is ignorant, and gives 0 
general releaſe, which in point of law is a bar to him of Wh. 
demands, yet in this Court it ſhall releaſe only thoſe deman er 
he was acquainted with, and not thoſe he was ignorant o r 
but it is ſaid, that it muſt be preſumed the plaintiff knew Wt; 
this rent, which was created in his favour by his own fathef „in 


but it cannot be preſumed ſo, for the rent-charge was e 
a year id fee, and the acre of land he purchaſed was t 
' fifteen: ſhillings a year, and ſince I am not to preſume inge 
plwaintiff ignorant of the law, I cannot ſuppoſe he wo de 
have taken this ſmall conveyance, if he had at that time be 


ainted with his title to the 300. a year, and he was br | 


party to the deed; which would have been ſome preſumpti 


he knew it, though he never executed it, and yet in Ul "i 
caſe I ſhould have expected ſome evidence of it, and his We 0 


ther might not think proper to acquaint him with * de 7p 
8 n CA 
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| becauſe it was ſubject to a revocation, and the defendant paid 


this rent-charge for many years, and though he ſays he was 
not then acquainted with the advantage he had at law, ſhall 
| ſuppoſe him to be ignorant of the law, and not the plain- 
if? Be it therefore decreed, that the lands ſhall ſtand 
charged againſt the defendant, and all claiming under him, 
with the 29“/. 5s. and that the plaintiff ſhall have his coſts x 
at law, and in this Court, and a perpetual injunction againſt , Chan. Cac. 
the replevin ; I will not direct a new conveyance of ſuch a 37, 473. 
rent-charge,' for fear of meſne incumbrances. | 


n 


| Hr i 

+ Wedngfdoy, January the 28th 0 ole 58 1] 

HILL verſus BISSEL. 1 
cellor, 


MRS. Hill brought a bill againſt Mrs. Biel, adminiſtra- 
trix, and ſecond wife to her late father Mr. Biel deceaſed, 
a freeman of London, for an account of his perſonal eſtate ; 
an account was decreed, and the maſter made a ſpecial re- 
port; and the only queſtion was, Whether a ſettlement 
made by Mr, Biel on the defendant, was in fraud of the 
cuſtom ? Mr, Brandon by his will deviſed one third of his 
perſonal eſtate to his daughter, the defendant Mrs. Bil, 
ad the other two thirds to his four grand-children, in 
ale any of them died before twenty-one, or marriage, their 
hare was to ſurvive to the others, and made Mr. Gaddard, 
md his ſon-in-law Mr. Biſel executors ; Mr. Bifſe! only 
proved the will, and poſſeſſed himſelf of the. eſtate, part 
whereof were two leaſe-hold houſes, which he renewed as 
Recutor, on the ſame truſt, and he paid off ſome incum- 
ances on the premiſſes, and took aſſignments of them in 
ruſt for himſelf; afterwards Mr. Biſſe by deed, reciting the 
nil and the truſts, and that two of the grand-children were 
if age, and had been paid and releaſed their legacies, and 
lat their legacies were ſecured for the others, till the con- 
ngencies happened, he conveys his wife's third, whereof 
bt houſes were part, in truſt, to pay him the money he 
ad diſcharged the incumbrances with, and then in truſt, 
for Umſelt for life, remainder for his wife for her life, re- 
wander for their children. And Mr. Verney for the defendant 
liſted, that this ſettlement could not be ſaid to be in fraud 
i the cuſtom, becauſe the cuſtom never attached on it, 
Ad that it was reſolved in the Court of Exchequer, in he 
| | x 


+ Ws - oy 


' * ck 
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If a free- raſe of Shar verſus Vincent, where a freeman had made ſuch 
—_—— ſettlement of an eſtate his wife was intitled to as executrix, 
an eftate that it was not a fraud on the cuſtom. 


belonging 115 4 Feel 
to his wife as.executrix, to the uſe of himſelf for life, remainder to his wiſe, this ſettle. 
ment is not a fraud on the cuſtom, 


Mr. Lutwyche for the plaintiff inſiſted, that it appeared 
by the recital of the deed, that a computation had been 
made of the perſonal eſtate of Mr. Brandon, and that the 
executor had paid, or ſecured the other two thirds, and that 
therefore his wife being a legatee of the other third, that 
veſted in him at the ſame time too, for he could not make i: 
more his on by any act of his, and that it appeared he look- 

ed upon himſelf as owner of it, and that therefore the ſettle. 
ment being made to take effect after his death, it ought not f 
io take place in wreng of the plaintiff his daughter by the firkiſ T 
venter. 7 
an 
lo 


— 


[ +259 } + Lord Chancellor. 


— . I do not think this ſettlement is a fraud on the cuſtom, 

*the leafes came to him as executor, and he renewed them 2 

eſtate to his executor, ſubje& to the uſes and truſts of the will; which 

daughter, ' fhews, he deſigned they ſhould continue part of the teſtator 

pr pt eſtate ; his was a legatee, but the leaſes continue in hin 
=" 

his grand. 2s Executor, till he aſſents to the legacy, and at the ſame 


children, time that he affents to the legacy, he aſſigns it over, he 


1 „* 


and made might to be ſure have diſpoſed of it : I do not think the cuſi 
— Kade 10 ever worked on this 2 it was not his wife's till he P 
aſſented ; but if he had died inteſtate, it would have gon " 

of to the adminiſtrator De bonis non of Mr. Brandon, and thi * 

— deed is an aſſent to the legacy on terms, that he ſhall reim 4 
huſband by burfe himſelf the money laid out, and have the eſtate fo * 
deed recit- his own life: And I ſhall not conſtrue the cuſtom which . wp 


ing that : Ki I 
the legacies in derogation of the common law in fo ftrift a mann. 
of the D | 
grand-children were paid or ſecured; aſfigns his wiſe's ſhare, in truſt, to the uſe of hin 
ſelf for life, remainder to his wife, though this is a ſettlement to take place after 

death, it is not a fraud on the cuſtom. a Fern. 98, 272, 613, 685. 1 Chan. Caf. 316 


You may move to diſcharge an order, though you are 
Yo contempt for not obeying it, and it was reſolved by the Lord 
bake Aron Commiſſioners, in the caſe of the Earl of Suffolk and 
diſcharge Howard, where Lord Macclesfield made an order on the 
an order, fendant, to produce the writings for the plaintiff's inſpeclio 
4 according to the ſubmiſſion in his anſwer. 

1 empt for not obeying it. . 


2 


* 
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Thurſday, January the 29th. 
MOTIONS. 


KING verſus COTTO. N. 
Mr. Attorney General for the plaintiff. 


| AM to ſhew your lordſhip cauſe, why our injunction 


ſwers. This bill is brought againſt Lady Cotton, and her 
* 1 BY younger ſons by a former venter by Mr. King, her ſecond 
ok- WF huſband, for an injunction to ſtay proceedings on ejectments, 
le · and to have two deeds ſet afide, which Lady Cotton made in 
not fayour of her younger children, in fraud of the marriage. 
fra Lady Cotton being tenant for life of ſeveral lands in Cheſbire, 

„ D and Surry, aſſigned the ſaid lands in Lancaſbire 

and re to truſtees for ninety-nine years, if ſhe ſhould 
ſo long live, in truſt for herſelf during widowhood, then to 
the uſe of her ſon 0 ri and the heirs males of his body, 


nth like remainders to her other younger children; and aſ- 
lened het lands alſo in Surry to truſtees for ninety - nine years, 
n truſt, to the uſe of herſelf till marriage, then to her ſon 
Jahn and the heirs male of his body, with like remainders 
wer to the other younger children, and aſſigned over 10000. 
douth Sea ſtock to the ſame uſes, and after intermarried with 
de plaintiff. . Theſe voluntary conveyances, whereby two 
lurds of her eſtate are aſſigned, over and above the ſtock, 
re made during a treaty of marriage with the plaintiff, an \ 
herefore are a fraud on him, for ſhe-appeared to be the vi- 
idle owner, and therefore the injunction ought to be conti- 
ved till the hearing the cauſe. And as to the lands in 
12 the firſt limitation, in caſe of her marriage, being to 
&& fon Jahn and the heirs males of his body, the whole truſt 
led in him, and conſequently he being dead, will veſt in 
le plaintiff, in right of his wife, who has taken out admi- 


ration to him. | 
0 Mr. Solicitor General. 


FThe ſubſtance of our bill cannot be tried on theſe eject- 
ts, but muſt be determined by this Court, on the hearing 
auſe: Lady Cotton appeared viſible owner of theſe lands, 
they were given in to the plaintiff in the particular oe 

| U 2 er 


ſhould not be diſſolved on coming in of the defendant's an- 


remainder to her ſon John, and the + heirs male of his body, [ 4260 J 


Caſe I 5k, 
At the 

Chancel- 
lor's houſe, 
Lord Chan · 
N cellor , 
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her eſtate ; Stephen Cotton, and the other younger children 
formerly brought their bill againſt Mr. Ning, to have the poſ. 
ſeſſion of theſe lands delivered up to them, and the deeds, 
and your lordſhip decreed the deeds to be delivered to them, 
in order to their going to law for the poſſeſſion, if they 
pleaſed ; and though in that cauſe he was only defendant, 
yet it appearing by his anſwer, he might have cauſe to be re- 
lieved againſt theſe ejectments, it is expreſly- provided by 
the decree, that it ſhould be without prejudice to any relief 
he might be intitled to. There can be no doubt, but that 
by theſe aſſignments, however fraudulent, the legal eſtates 
are in the truſtees, and the queſtion, whether fraud or not, 
can never be determined at law, but is proper for equity, and 
the rather, becauſe the younger children who claim the pol. Wl (+; 
ſeſſton, have only an equitable title too; ſo it is proper to 
be determined here, whether they or Mr. King have the beſt Wl 4. 
title in equity to theſe terms, and marriage being a good con- Non 
ſiceration, it is not material whether the plaintiff is a gentle- a 
man of fortune or not. | | 


Mr. Launch. for the defendants, the younger children, 


Mr. King has none, the ſeven younger children a very good 
equity, and it was very commendable and conſcientious in 
Lady Cotton to provide for them, eſpecially ſince ſhe married 
the plaintiff, who it does not appear had any eſtate to ſettle 


on her, th your lordſhip has been told a formal ſtory of o pr 
his making his addreſſes, and that ſhe delivered him a part-· {he 

| +261 Jcular + of her eſtate, and hew much he is defrauded. lun, 
1716 he came over from Ireland, courted, and was ſo fortuSWinecy 
nate to marry the lady; but theſe ſettlements were made ii ¶ ces, 
1715, a year before, when no treaty of marriage was ou ta 
foot, nor could the have this fraud in contemplation. Mn to 
SY 12.5 x | | : a | E. b not 
The injunction they pray, muſt ariſe from ſome confeſſioi ere ; 
An our anſwers, againſt whom it is to be granted; and noiſe 5;, 

from the anſwer of Lady Curton, who is an amicable detent 


Ant! 


. The bill by the younger children was brought to have tt 

/ deeds produced, to enable them to bring ejectments. M 
5 King inſiſted upon by his anſwer, what he now ſets out © 
bis bill, and examined ſeveral witneſſes, and it appeared 
your lordſhip that there was no fraud z and your lordib 


1 
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lecreed, not only that the writings ſhould be delivered up, but 
that we might bring ejectments in the truſtees names, (which 
all that the Court ever does on a voluntary ſettlement) 
hettas if the defendant had made out his caſe, the Court 
would not have given us that relief; and why then ſhould 
is bill reſtrain us from any privilege given us by that decree ? 
nd though the whole equitable intereſt of the eſtate in Surry 
reſted in Lady Cotton, as adminiſtratrix to her ſon John, yet 
the other defendants, by the ſtatute of Fam. 2. are intitled 
o ſeven eighths of it, ſo that the Cheſhire and Lancaſhire 
fates belonging entirely to them, and ſeven eighths of the 
eſtate in Surry, it is proper their truſtees ſhould take poſſeſ- 
fon, But I think this ſettlement differs from the common 
ſettlements of a long term of years, and being determinable 
on her life, may be limited over in this manner, becauſe all 
the limitations are to be determined in the compaſs of a life, 
| that there is no danger of a perpetuity, which is the only 
reaſon why a term for years cannot be intailed. 


Lord Chancellor. 


, SOT —— i _DÞru_7Y. ww DM. 
GS „8 T' Reo Gn. LS 


What I ordered as well as I remember, on the former de- 
v0d cer was, that the deeds ſhould be delivered by Mr. King to 
ia te younger children; he inſiſted that they were fraudulent, 4 conveys 


ried ind that he ought to keep them. I could not ſay, a provi- hand, 1 
tte den made by a mother for her younger children, who had gan A 1 


bb preſent maintenance, and ſmall por tions, was fraudulent ; long live, 
be had made a voluntary ſettlement without a conſidera- in truſt, to 


bon, it would have been a fraud; but theſe ſettlements were te | 
ecuted ſome time before her marriage, and were no ſe- ing widow- 


nets, but very publickly known: On the other ſide, I would hood, and 
nt take the poſſeſſion from him, but left the younger child- then in 

Rn to their remedy at + law, and now they have recovered I [ 12 
© not ſee why I ſhould grant an injunction, though perhaps — ei 
lere may appear ſufficient cauſe at the hearing. But as to children, 

lt Surry eſtate, the whole veſted in Jahn the fon, and con- and after- 


Wuently on his death in his reprelentative, and the law eg 8 


| | children file 
Er bill to have the deeds and the lands delivered up to th-m. The huſband infiſts by 
lwst, that the ſettlements being made pending his courtſhip, were à fraud on him, 
Wnveyance being voluntary, the Court would not order poſſeſſion to be delivered, but 
N decreed the deeds to be produced, to enable the plaintiffs, if they thought proper, to 
$ geAments in the names of the truſtees, accordingly ejectments were brought, and 
Ems recovered, and the Court, on a bill filed by the huſband, denied an injunRion 
ky proceedings on the cjetments. | 
Atrm for 99 years, if one ſo long live, cannot be intailed, 


knows 
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Ch. knows no difference between long and ſhort terms; and this 
Rep. 79. 81. very point has been ſolemnly determined in this Court. 
* Then the adminiſtratrix is ſeized of the whole truſt of the 

pe "term in the Surry eſtate, ſo the injunction muſt continue 2 
2 Chan, to it, and it is not diſtributable till after his debts are paid, 
* 73. but let the plaintiff give judgment in the ejed ment, with 2 
r releaſe of errors, and conſent not to bring error; and as to 


2 2 17, the other ejectment, the injunction muſt be diſſolved. 
m7; 


Caſe r 52, Saturday, January the 3 iſt, 


At the any 
Rolls, ALLEYN verſus ALLEYN. © 


_ Mr. Attorney General for the plaintiff. 


SAMUEL Stephenſon, on the 29th of October 1727, made 
his will, inter al“, in theſe words. And as to and for all 
the reverſion and inheritance of my ſaid meſſuages, lands, 
and tenements, I give and deviſe the ſame to Samuel Al. 
leyn my grandſon, for and during, c. and as to and con- 
cerning my rents, arrear, intereſt and money due, and all 
other my perſonal eſtate whatſoever, debts, funerals, and 
legacies being firſt paid and diſcharged, I give the ſame to 
my executors, to be laid'out in a purchaſe of lands, to be 
ſettled in truſt to the faid Samuel Alleyn my grandſon, &. 
and made Mr. Alleyn the father of the defendant Samucl, 
and the plaintiff Mrs. Alleyn, his daughter, the wife of 

Fs Mr. Alleyn, executors.” Samuel Stephenſon, after the mak- 
ing of this will, on the 13th of October 1728, entered into 
articles, for the purchaſe of an eſtate for 25co/. and the mo- 
ney was agreed to be paid on the firſt day of May following. 
The teſtator by his codicil dated the 29th of Ofcber 1728 
deviſed to his daughter Lydia lands of 70. a year, to be 
purchaſed for her by his executors, out of his perſonal eſtate 
On the 3d of January 1728, the teſtator advances 5000. tc 
the vendor, and takes an aſſignment of a mortgage for 6000 
on the premiſſes, and the deed recites, that whereas Samue 
Stephenſon had contracted for the purchaſe of theſe lands, 
was thereby agreed, that if they were conveyed to him, th 
aforeſaid ſums ſhould be taken as part of the purchaſe-mone) 
and the term remain attendant on the inheritance, but if th 
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premiſſes were not conveyed, that the mortgagor ſhould rl the 
deem on the common terms. 5 April 1729, the teſtata le mz 


died 


a 


D. Term. 8.” Hill. 1929-30. 
F 


died, leaving two daughters, Ether Alleyn the plaintiff, and 
Lydia, who is fince+dead ; Mr. Alleyn proved the will, and 
by indenture dated the 3oth of April 1729, the premiſſes 
contracted for were conveyed to him and his heirs, for and 
in conſideration of 1100“. paid by Mr. Stephenſon in his life- 
time, and of 1400. paid by Mr. Allyn out of the perſonal 
eſtate of the ſaid Mr. Stephenſon ; and Mr. Alleyn aſſigned 
the mortgage, in truſt for him and his heirs; Mr. Alleyn 
lied, and the lands deſcended on the defendant, as his eldeſt 
ſon and heir, and Mrs. Alleyn the ſole ſurviving daughter and 
heir of Samuel Stephenſon, filed this bill, to have the eſtate 
reconveyed to her, and the mortgage aſſigned as the ſhould 
direct. 


The teſtator having entered into articles for the purchaſe 


art of his real eſtate, and cannot 77 by his will, becauſe it 
w purchaſed after the making of it, and there is nothing 
xeculiar to this caſe to diſtinguiſh it from the common caſes ; 
{]- Wir though after the execution of the articles, the teſtator 
wok an affignment of the mortgage, that was relative to the 
micles, and cannot be conſidered as part of his perſonal 
tate, but only as a payment of ſo much of the money; 
ud the rather, becauſe though the teſtator died, the con- 
ance was executed within the time. If theſe lands had 
ken conveyed to the teſtator in his life-time, there could be 
doubt, but they would deſcend on the plaintiff his heir 
t aw, and this Court will conſider this equitable eſtate in 


ſame manner. 
Mr. Lutwych. 


This is a very plain caſe; if one articles for the purchaſe 
lands, if the money is paid in part, or though no money 
pad, it has been frequently determined that this is a pu 
we in equity, and that the lands will deſcend to the heir, 
| his executor muſt pay the money, becauſe the covenant 


noage in fee, the heir of the mortgagee is obliged to con- 
tothe executor, though he has no other provifion; then 
mly queſtion is, whether this eſtate will paſs by the will? 
was ſettled in the caſe of Sir Owen Buckingham, where 
leviſe was of all the lands the teſtator ſhould be ſeized of, 
Abe lands whereof the teſtator was not ſeized at the time 
ite making his will would not paſs, for the — 32 

ä | as, 


{ #263] 


o this eſtate, it is conſidered in this Court from that time as 
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it, binds the executor ; as on the contrary, in caſe of a 
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H. 8. ch. 1, and 4 and 25. H. B. ch. 5. enables = 
4 3 perſons Having a. Bees deviſe them. "A man — 
Sesliſd. i ;o. Viſe all the perſonal eſtate. whereof he is or ſhall be ſeized, for 
Cre. Eliz. that is perpetually flufuating,' and therefore if the teflator 
n is to be conſidered as the piirchaſet of theſe lands, by enter. 
[ +264 J ing into articles for the purchaſe of them in his life-time, 4 
ey mult deſcend to his heir, and though the executor paid 
the money, and took a conveyance in his own name, he is 
| but a rraftee for the heir, and the teſtator deviſes only the 
reſidue of his perfonal eſtate after payment of his debts, &. 
But this is a debt the vendor could compel the executor of 

the vender to pay. | ; 


Mr. Wills for the defendant. 


The ſingle queſtion is, Whether the eſtate contracted for 
ſhall deſcend to the plaintiff, or be confidered as part of the 
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_ truſt eſtate to be ſettled by the will on the defendant, when! 
138 with the perſonal eſtate? If a man deviſes his per. 
al eſtate to be inveſted in a purchaſe of lands, it is con * 
fidered as real eſtate in this Court, and ſhall go to the hei * 
of the deviſee, and not to his next of kin. I - 
Another rule relating to wills is, that the intention of th. 
teſtator muſt be obſerved, and particularly where any thin Ae, 
executory is to be done; in which cafe, equity will conſtru and; 
a will in the ſame manner as it does articles; and to fulffi ir 
the intention of the teſtator, will expound it even contr: lor 
to the words. It cannot alſo be denied, that when a ma "ic 
articles for the purchaſe of a real eſtate, it ſhall deſcend t ond 
his heir, and his executor ſhall pay the money; but this ru ands 
holds only between the heir and executor, or the heir E 
the next of kin, or the deviſee of the perſonal eſtate ; bi 10 
here the defendant is not the next of kin to the teſtator, 6 "ub 
the deviſee of the perſonal eſtate, but deviſee of the 7: g | 
eſtate ; for the teſtator deviſes to him all his real eſtate, anenmit 
then gives all his perſonal eſtate to his executors, to be la q th 
out in lands for his benefit, which muſt be conſidered in t E 
ſame manner as if the perſonal eſtate had been actually 1 ho on 
veſted in lands; ſo that it is.contrary to the intention of . bh 
teſtator that the defendant ſhould have every thing, to Su 
this a real eſtate, and is putting a different conſtruction ju 
theſe articles from what they bear at law, purely to def 7 


his intention, the articles not being carried into execu" "i 


De Term. S. Hill. 1929-30. 


the law would ſtill conſider this as ſo much of the perſonal 
fate, and did this Court ever put a conſtruction contrary 
wo law on a deed or will, purely to overthrow the intention 
of the teſtator, where the diſpute is betwixt the heir and next 
of kin, his intention ſeems to be that his heir ſhould have it, 
by his entering into articles, and therefore the Court in that 
caſe is carrying on his intention. In the caſe of Orm verſus 
Smth, 2 Fern. 681. where money due by bond was deviſed, - 
md part was paid in the life-time of the teſtator, yet the le- 
nee had the benefit of the whole money, there the legacy 
yas changed by the party himſelf, here it remained the ſame, 
for it was truſt money when he died, and the purchaſe was 


alter wards carried on with that money, and therefore the 265 ] 
ſtate and truſt muſt go together. 


/ 


Maſter of the Rolls. 


lam of opinion that the plaintiff is intitled to this eſtate 
unrated for, and the purchaſe whereof was compleated by 
de executor ; and though the conveyance was taken by the 
gecator in his own name, he is only her truſtee; ſo the 
queſtion is open, whether this eſtate ſhall be conſidered as 
ral eſtate ? The council for the defendant does not deny 
lat it ought to be conſidered as real eſtate, if it was not for 
de directions of the will, to lay out the perſonal eſtate in 
nds. In the caſe of Commi ſſioner Trimuel who contracted 
br lands at a future day, and then deviſed all his lands ; 
lord Harcourt held the lands contracted for would paſs, 8 
mich ſtrongly proves, that lands contracted for are to be 7 * Lande 
wnhdered as purchaſes, and then it is as clear, that theſe contracted 
ands being contracted for, after the making the will, will for are con- 
ot paſs by it: The caſe of Sir Owen Buckingham was ad- — ori 
ded on an ejectment in the Court of Common Pleas, an purchaſes, 
erwards on another ejectment brought in the Court of and the ven- 
king's Bench, and that judgment affirmed in Parliament on js ps gy 
Ivrit of error; and therefore ſince theſe lands will not pals and if the 
be will, and muſt be conſidered as part of the teſtator's cortrad is 
Ws cltate, they muſt deſcend to the plaintiff, his heir, and Wor, — 
cannot be defeated of them, but by the expreſs words of ep. heap 
Wi: vill, or by neceffary implication; and I think the words will not 
be will, that the reſidue of his perſonal eſtate ſhall be p. fe by ir. 


. . * . . / . 
ted in lands, Qc. is not either an expreſs diſinheriſion, * mm 


7 implication. The perſonal eſtate is not to be conſiders Canc, 76. | 


| 106, Mow 
_ Caf. 01. go4, Caf, 542. The teſtator can deviſe only the lands he is ſcized of 
© tine of the making his will. q 

Cc 
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— em ed as it ſtands at the time of the making the will, but at the Wt | 
| all the per- time of the teſtator's death, becauſe till that time, it is in » Mn 
fonal eſtate conſtant fluctuation, but ſo much of it as would ſerve for the e 
wang fr purchaſe of theſe lands loſt the quality of perfonal eſtate in e 
poſfeſfed. this Court at the time of his death, and became real eſtate, WI" l 
5 Sell. 137, and he has fhewed his intention to alter the nature of this Wi)! 
= > eſtate, having by a ſubſequent act controlled his will as to {( WR" / 
| (or deviſes much, and this is clear from hence, that if he had lived tio e 
all the re- complete the purchaſe, the lands would not have paſſed xz e. 
Arbon and real eftate, becauſe the purchaſe was ſubſequent to his will pari 
— 14 nor as perſonal eſtate, becauſe the nature of it was altered, At! 
e. to 4, and the accident of his dying before the purchaſe was com. if 
and the te. pleated, makes no alteration: So here is no ground to ſay, 
— it was his intention to give all his real and perſonal eſtate, 
Ease to bis becauſe, he was going to apply part of his perſonal eſtate in 
executors, fuch a manner, that it would not have paſſed by this will, 
in truſt, to either as his real or perſonal eſtate, and it would be the ſame 
2 1266 thing, if he had given the defendant all his real and perſonal 
£ 72 4 ec Eſtate, for his intention plainly appears + to take fo much out 
the uſe of Of his perſonal eſtate, and he ſhews no defign to paſs it as his 
Huw real eſtate, becauſe by law it could not paſs by this deviſe. 

w . 

« ü ä 

ö 5 of lands, and dies, theſe lands belong to the heir of the teſtator, and not to 
A. 1 Chan. Caf. 39. 2 Fern. 679, 688. Co. Lit. 392, Co. Entr. 364. Rafe. 274. 14 
NM. 6. F. n. B. 199. 2 Chan. Caf. 144. 3 Vern. 621. Plowd. 342. 32 H. 8, 1. 3G 
25. Moor 254. TAnderſ, 48. Prph. 87. 2 Leo, 120. 1 Ader f. 188. Swinb. part). 
te. 11. Fart f. feft. 11. Fitz. Dev. 17+ Swinb. part 3. ſect. 6. n. 19. 


| Caſe 153. © Wedneſday, February the 4th. 


In Court, ; | | 
Prod Chan. CHAPMAN & al, plaintiffs. 


The Biſhop of LINCOLN, MOUNSON, and DOBBS, 
wig Defendants, &.e contra. | 


Mr. Vill. for the plaintiff. 


THIS bill is brought by the plaintiffs, the occupiers 0 
ſeveral parcels of meadow, and paſture ground, in the pa- 
riſhes of Burgh and Hinthorp, in the dioceſe of Lincn, 
againſt the Biſhop of Lincoln, who is ſeized in fee of the im- 
propriated tithes, Mr. Moumſen, leſſee of the Biſhop fo 
three lives, and Mr. Dcbbs his under tenant, for the eſta 
bliſhment of two moduſes, and Mr. Mounſon filed his crol; 
bill, to have tithes paid to him in kind. One modus is, wy 


F 
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hes been a cuſtom time out of mind for the occupiers of 
and in Burgh, and who do not reſide in Burgh or M inthorp, 
v pay four-pence an acre for the tithe of hay, and the herb- 
ze of paſture lands, not ploughed or ſown, on Good Friday, 
x ſo ſoon after as demanded. The other modus is, That all 
thoſe who occupy lands in Vinthorp, and are not inhabitants 
of Winthorp or Burgh, ſhould likewiſe pay four-pence an 
cre, &c. And the plaintiffs, though they occupy lands in 
the pariſhes of Burgh and M intborp, yet they live in other 
bes. The modus does not relate to thoſe that reſide, 
ut to thoſe that have lands, and are not reſident ; theſe two 
ines contain near eight thouſand acres of land near the 
a, and the inhabitants are not ſufficient to cultivate and 
moure them, ſo theſe moduſes were ſettled to encourage 
he inhabitants of the neighbouring towns to occupy theſe 
inds, and they pay likewiſe and contribute to all the pariſh 
ities, and the ſame cuſtom is obſerved in ſeveral adjoining 
wilhes. We have proved a payment of this modus for 
Y years, and that the pariſhioners who paid tithes in kind, 
their removal to other pariſhes, have paid only this mo- 
i; and the defendants have not been able to prove, that 
des in kind have been eyer paid, and therefore, as our 
idence is ſufficient, we have a right to have theſe moduſes 
abliſhed, and if the defendants deny theſe moduſes, the 
urt will firſt enter into the proof of them, and if they are 
i fully ſatisfied with the depoſitions, + will ſend them to aſ 4267 ] 
wy, but if they inſiſt that they are not good in law, they 
uſt admit them te be well proved, and this is the conſtant 
urſe in the Court of Exchequer, and it was lately ſo re- 
red in Puavus's caſe to eſtabliſh a modus for fiſh, becauſe 


{would not trouble themſelves to give their opinion on an 
ertain fact. 


Mr. Solicitor General for the defendants. 


Ne have two defences, (and if we prevail in either, the 

wt muſt decree for us) that there are no ſuch moduſes, 
there are, that they are not good in law, but they ſay, 
de controvert the legality, we muſt admit the modus, but 
od courſe of the Exchequer was, to conſider the legality 
ie modus, on a ſuppoſition it was proved, and not on an 
Anon of it; and why ſhould the Court put the parties to 
trouble and the expence of trying a thing that is not ma- 
By theſe moduſes a difference is made between inha- 
tams 
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bitants and ſtrangers, in a manner I never heard: In ca, Wie: 
between reſidents and out-dwellers, the modus is generally in WW, 
favour of the parifhioners, and what reaſon is there for theſ 
moduſes; why muſt the firſt extend to all ſtrangers but thoſe 


that live in //:nrhorp,. and the fecond to all but thoſe that lire 


[ 1268 ] been proved, and would not + let them try the modus, be 


in Burgh ? And they cannot be good in law, becauſe it would 
depend on the occupier whether he would pay tithes in kind 
or not: A man indeed, by changing the courſe of his haf. 
bandry, may change the nature of the tithe, for he canng 
be ſuppoſed to do it to defraud the rector; but it muſt be pre. 
ſumed that every man will turn his land to the beſt advantage; 
but here, though the land continues in the fame plight and 
condition, the tenant, by removing out of the pariſh, has it 
in his power to alter the tithe; and 1 Lev: 116, Bawdy 
againſt Buſbel, a prohibition was moved for on a ſuggeſtio 
of a cuſtom, that all the occupiers and tenants of Shore 
that were inhabitants of any place out of the pariſh, ſhoul 
pay to the vicar only four-pence a year for every acre; and 
it was alledged that the plaintiff occupied lands in Shipne 
but Hved out of the pariſh ; and the Court denied the mo 
tion, becauſe the cuſtom was unreaſonable to give a great 
privilege to foreigners than to inhabitants, who are at a great 
charge in reſpect to their reſiancy, to repairs and veſtmen 
for the Church: This cafe is reported likewiſe in 1 Keb. 60 
Caf. 76. and it is there ſaid, per curiam, that this was an ur 
reaſonable cuſtom, and only invented by the country to che: 
the parſon, and that it was a leaping cuſtom, not fixed to 
perſon certain, or to the land, nor of any permanence 
And by Keeling, there is no precedent of any modus fo v 
riable and dancing: And this cafe ſhews, the Court on a ſuf 
poſal of the fact, determined the law, before the modus h: 


cauſe it was void in law: Theſe moduſes are in favour of ft 
reigners, others of inhabitants, and would ſubject the red 
to the greateſt frauds, they have proved that they contrib 
as much as pariſhioners to the charges of the pariſh, and vl 
then ſhould they be eaſed as to the tithes ? and it is unreaſo 
able that by their removal only the impropriator only ſhout 
be a loſer. | 
Lord Chancellor. 


It is contrary to the rules and methods of all Courts, 
determine the law till the fact is either admitted or Poul Wet 
On a motion for a prohidition, the Court is not po fled 
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(, Wh: cauſe which makes the difference, but if it is once grant The Coutt 


uwe defendant muſt either demur, whereby he admits the oem 
ug, or plead the general iſſue ; and if the fact is found whether a 


inſt him, he has afterwards the benefit of the law. The modus is 
urt therefore declares, the plaintiffs have proved the mo- £299 in law 


| S ” ” q - g * 
ples to their ſatisfaction; but having a doubt whether they - Worn co 


ind god in law, will be aſſiſted by two Judges on Menday either ad- 
nul at, and defers giving an opinion till that time. nor rige 
mot | Poſt, Caf. 
pre. 156. 
| T hur/day, February the 5th, Cato b. 
7 In Court- 
MOTIONS. Lord Chan- 
| cellot. 


ANON YMUS. 
It a bill is 


THE plaintiff filed a bill in the Exchequer, which was diſ- depending 
led, and now brought the ſame bill in this Court, which bere and 


| defendant moved might be diſmiſſed with coſts; but the —..— 


ed Chancellor, on conſulting the regiſter, ſaid it could not for the 
diimifſed on a motion, but the defendant muſt plead to it, ſame mat- 


chen it is referred 10 a maſter, to ſee whether it is the _ 


e bil or not; but if a bill is depending here, and a ſecond may move 
woke for the ſame matters, the defendant may move, that it to have 


be referred to a maſter to ſee whether they are the ſame, tem te. 


(Rt. ferred, and 
Ito diſmiſs one. one diſmiſ- 


. | fed, 
if a bill is diſmiſſed in the Exchequer, and then filed here, he cannot diſmiſs it on 
but muſt plead to it, | 


* t Saturday, February the 1th. [ 4269 ] 
- APPEALS AND REHEARINGS. In Cour. 
x | | - | OL * Lord Chan- 


Wr -GIBBS, adminiſtrator of his late wife Elizabeth c<llor. 
\ Gibbs, late Elizabeth Davis, deceaſed, plaintiff. 
N DAVIS, ſurviving executor of Dame Margaret 


man, deceaſed, and brother and heir of his late fiſter, 
ee Gigi, dee. e 


ran ligen, Lady Bortmat!s ſecond huſband, 
A an annuity of 1007. per annum for ninety- nine 
w deter minable on the death of himſelf and Lady 


& 


man, 


| [ +270 ] ſaid q huſband's death, but the ſame did not exceed above tl 


* 
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man, and the longer liver of them, from Robert Stanton an 
Elizabeth his wife ; and for ſecuring the payment of it, 4 
faid Robert Stanton acknowledged unto Anthony Collin; ( 
truſt for the ſaid Captain Yilkinſon and Lady Boreman ) 
ſtatute ſtaple of ro00/. which was defeaſanced for paymer 
of the ſaid annuity. And the ſaid annuity being greatly 
arrear to Lady Boreman, after Captain Wilkinſon's death, ti 
manor and farm of Brobrick- Hill, in the county of Bu 
(whereof the ſaid Robert Stanton was ſeized in fee) were ex 
tended by virtue of the ſaid ſtatute in Lady Boreman's lif 
time; and ſhe got into poſſeſſion of the ſaid manor and pr, 
miſſes, which were about 6ol. per annum. 


Thomas Young, Lady Boreman's fourth huſband, beſo 
his marriage, by deed and fine, ſettled the manor of Cra 
brook, and the lands thereunto belonging in the county of f 
ſex, to the uſe of himſelf for life, remainder to Dame Mz 
garet Boreman for her life, for her jointure, remainder to 
heirs of their two bodies, remainder to his own right hei 
And covenanted, that the faid jointure lands then were, 2 
during Lady Boreman's life-time ſhould be and continue 

the value of 400l. per annum, free from incumbrances. 


In 1675, Thomas Young died without iflue by the f 
Lady Boreman, and upon his deceaſe, the ſaid lady enter: 
upon the faid manor of Cranbroot, and the lands thereunt 
belonging, and enjoyed the ſame twenty-five years after h 


yearly value of 200/, | 


The ſaid Young having before his marriage with the fa 
Lady Boreman, viz. on the 5th of March 1670, demiſe 
the ſaid manor and premiſſes (except the houſe, coach-hou 
- and ftables, and hay for four horſes, and all the wood, tin 
ber, and trees) to Matthew Young, for a term of fifty. ot 
years, at a pepper-corn rent; the ſaid Matthew Tay 
conſideration 1 paid by Sir William Boreman, Lac 
Boremar's fifth huſband, affigned the ſaid manor and p 
miſſes unto William Yardley for the reſidue of the ſaid tert 
in truſt, to corroborate Lady Boremam s ſaid jointure, and i 
the repayment of the ſaid 342/, to Sir William Borem: 
with damages for the breach of the ſaid covenants of ti 
ſaid Thomas Young, in the value of the ſaid manor of Cr: 
brook and Mes, for ſo much as the ſame fell ſhort 


| Dae: 


= : 
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Dame Margaret Boreman, widow, was alſo ſeized in fee of 
unds in Kent, and being ſo ſeized and poſſeſſed, the by her 
aſt will, dated the 20th of March 1719, deviſed in the 
yords following. | 


em, I give, deviſe, and bequeath, all my manors, 
{ mefluages, lands, tenements and hereditaments, and real 
# eſtate whatſoever, with their, and every of their rights, 
members, and appurtenances whatſoever, ſituate, lying, 
{and being within the ſeveral coùnties of Kent, Efjex, Bueks, 
' Bedford, or elſewhere within the kingdom of England, of 
i which I ſhall be any way ſeized, or intitled unto, to my 
nephew Henry Davis, and his ſiſter Elzabeth, my niece, 
dor wife of Mr. Henry Gibbs, to hold to them, the ſaid 
| Henry Davis, and Elizabeth his ſaid ſiſter, equally, during 
{their natural lives, to be equally divided between them, 
{ſhare and ſhare alike, they jointly paying out of tte rents, 
and profits of the ſaid eſtate, unto my brother Richard 
LDavrs, their father, the full ſum of 3o/. a year during his 
natural life; and from and after the deceaſe of my ſaid 
other, nephew and niece, then I give all my ſaid real 
eſtate to the right heirs of my ſaid nephew Henry Davis, 
aud my faid niece Eliaabeth Gibbs, equally, in equal parts, 
"to hold to them and their heirs as tenants in common, 
ind not as joint tenants : Always provided, that my faid 
mephew and niece, during their joint lives, and by their 
Fint conſent, ſhall and may have full power to diſpoſe, 
alle, and convey all, or any of the faid real eſtate to 
em deviſed as aforeſaid, for any purpoſe, or to, or for 
wy other uſe or uſes, as they ſhall both agree to and think 
beet, and their circumſtances in this life ſhall require.“ 


+ And by the ſame will, after having deviſed ſeveral legacies, +271 ] 
alſo deviſes as follows. 


Al the reſt, reſidue and remainder of my perſonal one potec- 
llate, plate, gold, jewels, medals, pictures, houſhold ſed of lands 


iu the coun- 
Is Bucks, extended by virtue of a ſtatute ſtaple, and of a mortgage for years in the 


of Eher, and ſeized of lands in fee in the county of Kent, deviſed all his manors, 
ms, lands, tenements and hereditaments, and real eſtate whatſoever, within the 
counties of Kent, Eſſex, Bucks, Bedford, or elſewhere, within the kingdom of E ng- 
i which he ſhould be any way ſeized or intitled unto, to A and B, to hold te them 
| during their natural lives; and from and after their deceaſe, then he gave all his 
al eſtate to the right heirs of A and B, in equal parts, to hold to them and their 
and after he deviſes all the reſt of his perſonal eſtate, tc. and all his mortgages, 
Ve, to be equally divided between the ſaid A and 5. : 
Bra adjudged, Firſt, That though the teſtator had no other lands in E and Bucks, 
le ſecuritiet would not paſs by the firſt deviſe, but that that extended only to lands 
b but that they paſſed by the ſecond deviſe as mortgages and credits. Secondly, That 
paſs, that the right heiry were words of limitation, and not of purchaſe. 


© goods, 
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goods, and furniture, and all my mortgages, bonds, (94 
_ © cialties, and credits, whatſoever they ſhall conſiſt of, (m 
« wearing apparel only excepted) I give and bequeath the 
* ſame, and every part thereof, (after payment of my deb 
© funerals and legacies) to be equally divided between m 
* faid nephew Henry Davis, and bis ſaid ſiſter Elizabeth, pa 
< and part alike.” And ſhe appointed the ſaid Henry Davi 
and his ſaid ſiſter Elizabeth, executors of her will. The 23 
of April 11500, Lady Boreman died, and the defendant ani 
the ſaid Elizabeth Gibbs proved the ſaid will, and the defen 
dant pofſefled himſelf of the whole eſtate. 


Some time after, Theobald Thompſon, and Mary his wif 
daughter and heir of the ſaid Thomas Young, filed a hi 
againſt the plaintiff and his wife, and the now defendar 
pretending thereby, that Lady Boreman, being dead, the fa 
manor of Cranbroke deſcended to the ſaid Mary. Andt 
defendants by their anſwer infiſted, that they were intitle 
to hold over, not only till they were ſatisfied the money pz 
for the ſaid fifty-one years leaſe, with intereſt, by Lad 
Boreman, but alſo till they were ſatisfied the deficiency of h 
jointure, which was more than the reverſion thereof wo 
make good, and the cauſe being heard, the Court dec 


The 25th of November 1715, the plaintiff filed his 
againſt the defendant, in his and his wife's name, and 
her death a bill of reyivor, and ſupplemental bill for an 
count, and ſhare of Lady Boreman's real and perſonal eſt 
as adminiſtrator to his wife: And on the 28th of Jan 
1728, this cauſe being heard ex parte, his Honour, 
Maſter of the Rolls, decreed, that a moiety of the me 
gage term, and of the lands extended, belonged to 
plaintiff, as part of the perſonal eſtate of Lady Bor 
and did not paſs by a deviſe of the real eſtate, and tha 
commiſſion ſhould iſſue to divide the faid eſtate in Eex 
| Bucks ; and this cauſe being heard again at the Rolls, 
21ſt of May 1729, his Honour in theſe points confirmed 
former decree, and on the 5th of December 1729) ON A 
hearing, the ſame was affirmed by the Lord 
and this cauſe now came on again to be reheard. 


+ Mr. Solicitor General for the defendant. 


[4272] 
| The chief queſtion is, Whether the plaintiff is intitle 
W adminiſtrator to his wife, or the defendant, as her he 
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107 and his Yepends upon two other queſtions, Whether 
be manor of Cranbrook — Brobrick-hill, is included in the 
deviſe to the defendant and his. a; and if it "= r eſtate 
they take by the deviſGCG. 


The manor of Cranbrook was held by Lady Boreman, not 
mly for the ſecurity of 3421. but to make good the deficiency 
of her jointure, Which would amount to more than the 
thate was worth, and the manor of Brobrick-hill was ex- 
tended on a ſtature ſtaple of 1000). ſecurity, for the arrears 
An annuity of 100/. a year, which would amount to more 
than the value of the eſtate, which was but Gol. per annum, 
nd Lady Boreman had been in poſſeſſion of them many 
fears, and theſe eſtates come under the words of the devile, 
ſor they are manors and lands, though they are chattels, 

wd ſhe having been ſo long in poſſeſſion of them, and hav- 
ing them as a ſecurity for more than their value, might look 
in herſelf as the abſolute owner, and defign to paſs them as 
al eſtate, and the ſubſequent words ſhew, that this was her 
al intention, Within the ſeveral counties of Kent, Eſſex, 
ſacks, c. and ſhe had no other lan ds in Aer and Bucks, 

þ otherwiſe thoſe words muſt be reje:ted, Of which J [ball 
ben way ſeized or intitled unto ; ſure he is ſome way intitled 
b theſe lands, and her intention to paſs them was reaſonable, 
ber mere in them being as valuable as the inheritance. 


A man was ſeized in fee of a portion of tithes lan. 


Las the intention of the teſtator, who muſt intend that he 
Ida fee ſimple eſtate in Holford, for he had nothing there 
this portion of tithes to ſatisfy that word: That caſe is 
Auger than this in queſtion; there, words that were im- 
per were extended to things that would not fall under that 
tription ; but here the words are ſufficient, ' theſe eſtates 
de manors and lands which ſhe was intitled to, and wy in 


ck: and Eſex. 


a the plaintiff objects the laſt clauſe, whereby ſhe de- 
5 her mortgages, credits, &c, But that is no anſwer 
to 


of tithes in 
H paſſed by 
But words improper to paſs a thing have been allowed to a deviſe of 


ets in favour of wills, 3 Leon. 165. Styl. 261. Rich ver- ahi fee 


b Holford, "ata having nothing more there, deviſes all his teſtator 

* imple lands whatſoever to his brother and his heirs, and _—_— 4 
mas adjudged, that the tithes ſhould paſs by the word ng 9d | 
Nas, for though they are diſtin&t, and ariſing out of the eo ſatisfy the 


uud, yet the aptneſs of words is not ſo much to be conſider- oP 
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[ +273 ] to our +objeCtion,, that, the words in Asen, Bucks, muſt be 
ſtruck out, if theſe eſtates. do not $. by the deviſe, and 
that is only a reſiduary clauſe, and cannot contradict a for. 
mer deviſe, which will operate as an exception out of it. 


The ſecond queſtion then is, Suppoſing theſe eſtates paſ;, 
what eſtate is given ? If the plaintiff's wife is intitled only for 
life, then the plaintiff has no title to her moiety, but if ſhe 
has an abſolute intereſt in it, he has. Firſt, She deviſes to 
them, during their natural lives, and if the deviſe had gone 
no further, no doubt but her intereſt would have determined 
at her death, then to ſhew that this was her intention, ſhe 
begins with a new deviſe, I give all my ſaid real late to the 
right heirs, &c. and therefore right heirs muſt be taken as 

F words of deſcription, and not of limitation, and then the 
on. right heirs of Elizabeth will be intitled to the one moiety, 
one for life, Which belonged to Elizabeth for life, and the ratner from the 
and after nature of the eſtates, which, are only chattels, for if heirs 
5 ſhould be taken as words of limitation, then her right heirs 
heirs, right would take nothing, but the eſtate would go to her executors 
heirs are Or adminiſtrators, but if they are conſtrued. words of pur 
words of chaſe, heirs may take; and this is agreeable to the caſe off 
oe they Peacock and Spooner, decreed by the: Houſe of Lords, and 
are words therefore the ſtrongeſt authority, 2 Vern. 43, 195. and that 


of limita= was on a deed, this is the caſe. of a will, and Lord Sommer 


— decreed the caſe of Dafforne verſus Goodman, 2 Vern. 36188 pai 
in that on the authority of the caſe of Peacock. and Spooner. Jeb the 
manner. Holt, poſſeſſed of a term for ninety-nine years, on his m fore 
— — riage with Apolline, aſſigns the term, in truſt, for himſelf ſq nit: 
life, remainder as to a moiety, to Apolline for life, for h li 
jointure ; remainder to the heirs of the body of Apolline ¶ ue 

him to be begotten z remainder as to the other moiety, to ti ¶ Hey 

children of the body of Apolline ; they had a ſon, and it er 

reſolved. that heirs of the body were words of purchaſe, a wut 

not of limitation; in this ſenſe the words will have their! tat 

tended effect, in the other they cannot; but the eſtates, 1Wſiirs 

ſtead of going to the heirs, will go to the executors. The 

fore it was plainly the intention of Lady Boreman to pals th l 

eſtates, and it was likewiſe her intention to. deviſe them lite 

the defendant, and the wife of the plaintiff for life only, ch 

that thoſe who were to take in the ſecond place, ſhould ta rei 


as purchaſers. 
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10 ren e oY Mr. Lapwych. 

n Ee TOI ene, | 500 

Here is a ſingle point of law, though we are in a Court of 
Equity, for your lordſhip's determination, which is plainly 
With us, from the authority of the caſe of Peacoct and Spocn- 
#, which cannot be contradicted. A term for years was 
aſſigned, in truſt, that baron and feme might receive the pro- 
fits during their lives, and the life of the longer liver. of | 
them, + and after their death, to the heirs of the body of [ £374 ] 
the wife to be begotten by the huſband ; and the Lord Chan- 

cellor decreed, that the whole intereſt of the term veſted in 

the wife, but that decree was reverſed by the Lords Commil- 

foners, who held that the heirs of the body took by purchaſe, 

as WF ind. their decree was affirmed on appeal by the Houſe of 

the WW Lords. The plaintiff ſays, only lands of inheritance will 

y, paſs by the firſt words; but ſure theſe chattels real may be 

tue conſidered in one ſenſe as real eſtate, though they are per- 

eirs Wi ſonal eſtate, as they belong to the executors, and it is plain 

cis the teſtatrix intended that ſome eftate in Ee and Bucks 

ſhould pafs, and ſhe had no other in thoſe two counties, and 

therefore this'is within 'the reafon of thoſe caſes where things 

Wa will paſs by the intention of the teſtator, though the 

words he uſes are improper. - * 


The ſecond point is, What eſtate the deviſees take : The 
pantiff ſays, the whole chattle intereſt is in them, to whom 
he teſtatrix has expreſly deviſed it for life only, and there- 
ore that conſtruction, if it can, muſt be prevented. A li- 
nitation of chattles real muſt have another conſtruction from 
limitation of an inheritance, and therefore, though in the 
ale of a freehold, theſe words would make a fee fimple, 
hey will not in the caſe of chattles real, for ſince the right 
leis can only take as purchaſers of theſe terms, the other ! 
vnſtruction would wholly diſappoint the intention of the 
ellatrix. If a fee is limited to one for life, remainder to the 
kits male of his body, this is an eſtate tail; for there though 
lers male are taken as words to enlarge the firſt eſtate, yet 
ke heirs take, though not as purchaſers : But if a term is 
ited in that manner, if heirs of the body do not take as 
chaſers, they cannot take at all, but the eſtate goes to the 
mreſentatives of the firſt taker. | 


And heirs at law are in all doubtful caſes favoured, but 
Nerever there is an expreſs deviſe to an heir at law, that 
ſe was never taken from him by doubtful words or by 
plication. 

A 2 As 


contradict former reſolutions; the ſecond point now inſiſted 


De. Term. F. Hill. 1729-30. 


As to the laſt words, they are only general words, and can 
only be underſtood of what mortgages and credits, c. were 
not before given away. And in the cafe of Amberſt and Li. 


Ant. Caf. ton, great ſtreſs was laid on the laſt deviſe of all his lands, 

— &c. whereof he was ſeized in law or equity, c. becauſe it | 
was not of all the reſt and reſidue of his lands, Sc. as the WI i 
words of. this will are. TA | d 

; | | A 2 | of 

[4275] '- + Mr. Attorney General for the plaintiff. 07 


The decree that hath been made in this cauſe does not 


on was not thought of or mentioned *till this hearing. We 


muſt judge of the will not from the firſt clauſe only, but 
from the ſeveral clauſes of it conſidered together. It is 
plain-theſe two eſtates cannot paſs by the firſt clauſe from 
' the words [themſelves and the nature of the eſtates ; the 


Bro, Ab. 
Tit. Done, 
n. 41. 


of going and deſcending to heirs; ſome chattles are indeed 
$40iab. part called real, becauſe they favour of the reality, as they are 
r. ſect. 18. intereſts derived out of the real eſtate, but they are only per- 


makes a complete diſpoſition of all her eſtate, both real an 


words ſhew the teſtatrix deſigned to give away only what was 
properly her real eſtate, and which was capable in its nature 


ſonal eſtate, and belong to the executors, and will not paſs 
by a deviſe of the real eſtate. The laſt words, And real fa 
whatſcever, ſhew the general words, matiors, meſſuages, c 
are to be carried no further; and when the deviſes it over 
the gives her ſaid real eſtate, and by the laſt clauſe it appears 
that ſhe did not deſign to paſs them; by the firſt clauſe ſhe 


perſonal; Firſt, ſhe deviſes all her real eſtate, then ſhe be 
queaths ſeveral legacies; and in the laſt place, ſhe gives Al 
the reſt; c. of her perſonal eſtate, Wc. and all her mort 
gages, Cc. and though what was due on the fecurities was c 
more value than the eſtates, that will not alter the nature « 
the intereſts the had in them: But it is ſaid that if the 
eſtates do not paſs, there is nothing for the words in Ec 
and Bucks to operate on; but it does not appear in the caul 
that ſhe had no other lands there; but if it did, the infe 
ence they have made is too ſtrong, becauſe there are oth 
words which may be ſatisfied, and theſe are general words 
Suppoſe the words had been, All my real eſtate in the kin 
dom of -England; if only real eſtate is to paſs, let the wor 
be ever ſo general, nothing elſe can. 
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The defendant ſays, the laſt clauſe is only a deviſe of the 
' reſidue, hut it ia not a reſiduary clauſe, as to the mortgages, 
e. but all her mortgages, &c. are expreſly deviſed, ſo it 
s plain that ſhe did not think the bad given them away be- 
fore. But ſuppoſe. theſe eſtates paſs by the firſt deviſe, then 
they-paſs by the laſt clauſe as a reſidue after the death of the 
linghter, for in the deviſe over to the right heirs, all the 
other words are dropt, and only the real eſtate is given 
ger, | . 


As to the ſecond point, what eſtate the plaintift's wife 
ubes z if the words are not ſufficient to carry theſe eſtates 
wer, the queſtion is at an end; but if they are ſufficient, 
he whole moiety veſts in her. But it is ſaid, that right Why hel: 
bers are words of purchaſe, and only Deſcriptio Perſonæ ; of the body 
children, or heirs of the body, indeed, may be taken as are rather 
words of purchaſe, and + the teſtator may be ſuppoſed to l 276 
vas Winention them ut. of kindneſs or affection, but right heirs os un 
ure too general words, and can be put in only to enlarge the words of © . 
ce Withate; as words of limitation, for which reaſon, if a fee is purchaſe, 
zrel died to one for life, and then to his heirs, the intereſts r 18 
per- a, and he to whom the deviſe was only for life, is ſeized ben 
paſs Lice, and therefore free hold and leaſchold eſtate. being de- 
flat fed together, the plaintiff's wife muſt take an abſolute eſtate 

boch, and the fame words muſt be underſtood in the ſame 
tale as to both eſtates, and the words are ſtrong words of 
mitation, and the caſes that have been quoted do not come 
to the preſent caſe. The caſe of Praca and Spooner is 
patly different; that was the caſe of a term of the provi- 
"mn of. the huſband, affigned and ſettled by him, and there 
pot the, ſame. reaſon to adjudge the whole intereſt to veſt 
be wife as to;veſt in the huſband, if it had been limited 
de heirs of his body, becauſe if a freehold had been, k- 
ted in that manner, though the wife would have been te- 
at in tail, yet by the ſtatute 11 H. 7. ſhe could not have 
ied the iſſue, and therefore in that caſe the-. Court ſaid, 
would not aſſimilate it to the limitation of a real eſtate, 
| conſtrue it an eſtate in tail, for then it being out of that 
lite, ſhe might bar her iſſue, whereas if it was a real eftate 
could not bar them, aud heirs of the body do not take 
through the firſt taker, but per Formam Doni, (though 
may bar the eſtate on a ſuppoſed ſatisfaction) for the do- 
may be ſuppoſed to have à kindneſs for them, tho' not 

beirs general, and therefore thoſs words can be put a 
ba OF 
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only to enlarge the eſtate: And the caſe of V and N 
is a later reſolution, 2 Yen, 688. Eduard Webb, on mar. 
riage of his ſon, and 250. portion, aſſigned a term to 
truſtees, in truſt, to permit Thema bb to receive the 
profits for his life, and after his death to permit Anne his 
wife to receive the profits for her life, remainder to the 
heirs of the body of Thomas and Anne, during the reſidue 
| „ heirs of the term; the wife dies, leaving iſfue; it was adjudged 
e poop at the Rolls, upon the reaſon of the caſe of Peacock and 
to be taken Spooner, that the heirs of the body ſhould take as purchaſers, 
as words of and that the" whole term did not veſt in the father: But on 
purchat?, an appeal/+6# Lord Keeper” Harourt, and after ſearch of 
band ſettles Prteedents, it was detteed, that the whole term veſted in 
a term on tlie father, and that the heirs of the body ccùld not take as 
wy 115 lor purchaſers, for if che gegal eſtate had been hmited in that 
mainder to manner, tlie father by la muſt have taken the whole, and 
the heirs of the tłtuſt of a term muſt be governed by the ſame rule, and 


= — Lord Hlartburt went upon this diſtincion, becauſe the term 
be fitles it was not littited to the heirs of the body of che wife, but to 


on hirnſeif "the heirs of the body of the huſand, andd if a freehold bad 
or life, re:. been limited in that manner; the huſband could diſpoſe of it, Wl; 
mainder of bor not che wife, and in all the cafes chat habe been men- I 


kis body. tioned the words were heirs of the body,” ank no caſe his. 

[ +277 ] been produted where heirs general hate been / taken to be 

wore of purchaſe,” beciuſe is fo uncerraft Who they are. 

20 rio sagt 2b Dion t: 301% „ins 30G „ 200 
Mr. Sohcitor General's reply. 100 

zi wech, l Nn 1% 915 5.4 e = 034 

It as net Uenied; but that in the firſt clauſe there are ſuf. 

cient words to paſs theſe estates, if they are not reſtrained 

and tied up by the others, but it is fait” that the words real 

eſtate confine them: agree that in à legal ſenſe chattles 

real ate not real eſtate; and therefore if a man have both fret 

hold lands and chattles real ii one place; by à deviſe of all 

his reabeſtate only the firſt will paſs; becauſe they may ſatis! 

the words, but if he has only chattles real there, they wi 

g paſs, becauſe' otherwife the words would be void, as was re 

_ A ſolved in the caſe of Roy and Bartlet, Cru. Ca. 213, 292, an 

Tit. Das, it was her intention to paſs them, and the words will carr) 

n. 41. them, and no anſwer Ras betn given to out objection, tha 

other wiſe the words, In Buths and Ex, muſt be expunged 

for at the former hearings it was takeri for granted the teſta 

trix had no other lands in thoſe counties. As tb the objec 

tion, that the teſtatrix hath dropt all the- other words bu 


Kea 
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Real Eftate in the limitation over. it is ſtrange that in one 


real-eſtate: 4 + a F 4 Le! 


I is abſurd; they ſay, that the ſame words ſhould operate 
a words of limitation on the freehold eſtate, and as words of 
purchaſe on the leaſehold intereſts, but that ariſes only from 
the different nature of the eſtates; in one caſe the law 
unites the eſtates, and though the words. are taken for words 
of limitation, the heir takes, if the tenant in poſſeſſion does 
not defeat the eſtate ; but in caſe of a term, the heir cannot 
uke if the wordls are taken only to increaſe the eſtate, and 
hat right heirs are words of purchaſe is further proved, be- 
ule there come afterwards words of limitation, To hold to 
lem and their. being, ſo this is the ſame thing as if a leaſcnold 
fate had been deviſed to two, and after their deceaſe to 
their right heirs, their executors and adminiſtrators, 


No ſuch diſtinction as hath: been made between the caſe of 
Fracck and Spooner, and of Il ebò and Webb, is mentioned 
the report ol either of thoſe caſes, nor is there any colour 
for it, the ſtatute of H. 7. does not extend to chattles real, 
ud tho' Nebb and Mibb is a later authority, yet it is of leſs 
xeight than Peacock and Spooner, which was determined by 
tbe Honſe:of Lords. <4 3.0 23 hReif a 


There is no difference whether the limitation is to the heirs 
che body or tothe heirs general, for it is natural for a man 2 
b have a regard and view to the blood and heirs of + his fa- [ $278 “ 
ily, be they who they will;; as, to frechold lands, the caſe 
he ſame, whether the limitation over is in tail or in fee, 
ud there, is in both caſes. the ſame reaſon for the diſtinction 
$to chattles real, becauſe. if the heirs do not take as pur- 
laſers, they cannot take at all, 

| SHAME of 115890 

Lord Chancellor. 

One having terms for years as a ſecnrity for money in two 
Wilkes, and an eſtate in fee in another pariſh, deviſes all 
r manors, lands, and real eſtate in thoſe pariſhes, and 
e queſtion is; Whether the texms ſhall, paſs ? 4 agree with 
he reſolution iti the caſe of Noe and Fartlet,, that where one 
a ſubſtantive term only in ſuch a place, and deviſes all his 
* lands 
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By a deviſe lands and real eſtate in that place, the leaſe will paſs; but in 
of all his this caſe, there are ſome fee ſimpl lands that can paſs, which 
— makes it differ from the caſe, here nothing can paſs but the 
in 4 aleaſs terms: But at the time of making her will, the teſtatrix had 
will paſs, if only a mortgage and an extent as ſecurities, not ſubſtantiye 


the teſtator terms, and by a deviſe of all her lands in A, B, and C, terms 


1 
t 
U 
— 4 l ſecurities only cannot paſs, and it could not be her inten. 
But not a tion to deviſe theſe eſtates by this clauſe, becauſe ſhe after. Ws 
leaſe by wards expreſly deviſes All her mortgages, bonds, credits, &c. j 
"rite... 26 therefore that deviſe muſt extend only to her freehold Wn 
tended, lands. MER I fc. he 2267 THO. v4 t 
But fuppoſing the leaſehold eſtates paſſed by this deviſe, 
Where both the next queſtion is, What eſtates the plaintiff's wife and the en 
ſrechols defendant took by it? The defendant allows that in the caſe Wu 
and leaſe- of a freehold, if an eſtate is limited to one for life, remain- e 
holdeftates Jer to his right heirs, 'the heirs will take by deſcent; but the 
are limited ' BIS , 7 (01 
the fame fay, that if a term for years is limited in that manner, they 
words can- will take by purchaſe: In this caſe then, both a freehold and 
wrt ot leaſehold eſtate being limited; the ſame words in the ſame ſen- id 
limitation tence by that rule muſt be taken as words of limitation off u. 
of the free- the freehold; and as words of purchaſe-of the leaſehold, Wen 
_— — vhich it can never be ſuppoſed the teſtatrix intended, and t 
of dhe ale. therefore the decree muſt be aſſi md. r 
hold. 9 D213) in eee owns 3 1 
2 Lern. 324. This decree was affirmed in the Houſe of Lords, on Friday March 2oth, 1729-30 _ 
: ; f 1 Fa | | l 
| hrs 020 TH4390H 35 ISTH, _ 
to) A, February the gr. wi 
| Caſe 156, EEO nh | ED n 
lic CHAPMAN & al; plaibtiffs. ” + 
Chaucellor. _ . e 329 | ad 
Mr. Juſtice The op of LINCOLN, Mr. MOUNSON, and Mr ten 
* 00338, "defendants; and è contra. M7 
Mr, Juſtice ' r& wh pony” | . TI 
* Mr. Solicitor General for the defendants. W aj 
* | ACTI EIFTII4A 1 ' Me n 
The queſtion is, Whether theſe moduſes are good in ai! 
Ant, Car, There is ſomething on the face of them extremely particulate 
153. S. C. they do not draw a line between the pariſhioners and the ou Ith, 
dwellers, but he that lives in either of the pariſhes, and oc | 
cupies lands in one of them, pays tithes in kind, but if 5 


lives in neither of the pariſhes, he pays only four · pence 
acre. $ ry If 50> 2 > Tt; 771 L 57 | 
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No rule is more eſtabliſhed that relates to a modus, than 

ch das it ought to be certain in reſpect of the lands, the per- A mo 
he ea, the time, and the ſum; and that it ought to be as cer- „ght to 
ad dn as the tithe in whoſe room it comes, but this modus is 
ive WT yocertain in all theſe reſpects, if to-day the lands are occupied 

ms y the inhabitants of either pariſh, tithes are to be paid in 

en. nd; if to-morrow they are occupied by ſtrangers, this 

er- vodus only is due. Suppoſe theſe lands were jointly occu- 

&, bed by zwo, one of which lived in either of theſe pariſhes, 

old ad the other in neither of them, bow are they to pay tithe, 

eicher both the tithe in kind, or both a modus, or one 

tithe, and the other a modus? Or ſuppoſe the occupier lives 

ne time of the year out of theſe pariſhes, and the other in 

me of them, what is he to pay? and is a modus to depend 


caſe Wan the refidence of the occupier ? which is variable and un- 

an- certain, and intirely in his own breaſt, and the impropriator 

they WH could not follow ſo variable a right. | 

the bn Bat | 24. 8. t 

1 And as a modus ought to be certain, ſo it ought not to be 

ſen-Wubjeft to any fraud: Tithes muſt follow the nature of the A modus 

n of knds, and only change as they do; but here the change de- ought nor 

old, ends on the will of the occupier whether he will reſide-or — "ogg 
andi ot; how is it poſſible for the rector to deal with theſe people fraud. 


for his other tithes ? If they cannot bring him to their terms, 
bey will threaten'to remove to another pariſh and may cheat 
im, by removing only to the other fide of the hedge, and 
ſe have proved this to have been really done, and that one 
rent and built a houſe on the other ſide the road in another 
pariſh, Wing 3413 ; „ 


1 As theſe moduſes then have no reaſon to ſupport them, [ +280 ] 
ud are liable to this fraud, and we have proved it to have 
Mr ken put in practice, your lordſhip will not eſtabliſh them. 
"They ſay there are the like cuſtomary payments in Skeg- 
and other neighbouring pariſhes, with this difference, that 
W modus extends to all ſtrangers, but the cuſtom as to that 
kriſh was adjudped at law to be a void cuſtom, 15 Ca. 2. in 
Wecale of Bawayrie verſus Bibel, 1 Keb. 602. Cal. 76. 1 Lev. 
cats 
. 1 Mr. Lutwyche. 
There muſt be a certainty in a modus, that the parſon may 


Wow what to demand, and it may be ſucd for in the Spiri- 
tual 
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tual Court 3 but can any: one tell in this caſe what the parſ; 
will bel intitled to? A modus ſuppoſes an antient contract jr 12 
have ſo much ycarhy, in:lieu and diſcharge of tithes, and it Th 


| 


muſt be perpetual, but this cuſtom is deſultory. = 


* 


Zig. 8 Jener Al, nnen 
There ought to be a certain and perpetual rulb for the pat 
ſon to go by in his demand; this modus is uncertain too as t 
the place, it may be converted into arable land, and then 
muſt pay tithe, but when. it is paſture or meadow, by oaj 
ſtepping into the next-patiſh, ie occupier, inſtead of paying 
tithe is only to pay this modus, and the pariſh» may combing 
together 3 you ſhall live in my houſe, and I will in yours 
and there is no reaſon or foundation for this cuſtom : It 2n 
privilege is to be allowed to the occupiers, the parithioug 
ought to have it, in reſpect of tne burthenſome offices the 
undergo, and as this is a diſcouragement to the inhabitants 
ſo it is a loſs to the parſon too, for the more inhabitants ther 
are, the greater are his ſmall tithes; in the cafe of Baud 
verſus Biaſlel, the Court were fo clear as to the;llegality of th 
modus, they would not grant a prohibition, and this caſe i 
ftronger, becaule the plaintiffs pray tot have theſe module 
* ou eſtablihed. 19111 191C#750 - 2148. 3: 4 wn 
bus 14 SICAT;! ; Mr. Peere Williamt. 


7 


ten 
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th 
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the 
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have 
ud 


7? 
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lithes are the revenue of the Church, and due of commo 
right, which-it is unreaſonable the pat ſon ſhould; be defeate 
ol by thè act of: the tenant. and ſo flight an act too as a re 
mdval, whereas no modus is good that depends on the act 
the party, without it be ſome benefit to the parſon. 1 Rs 
To repair Ab. 649. (8.) to repair and beautify the body of the churcl 
T>exturch and ta find neceſſaries for it, is no good modus, becauſe t 


3s no good 
modas. 


parſon has: no-advamage by it, yet that is a pious and expel 
ſive work ; but what does the parſon gain by the removal 
L #281 ]or what expence is the party put to? and if a reaſonable 
commencement if it cannot be fhewn, it is not a good modu 
The, modus is to ariſe, though the occupier takes only 
lodging in another pariſh, and though. he leaves his hou 
empty, What reaſon, What foundation can be given for i. 
.and it tends. to depopulate and de ſolate a pariſh, for inter 
will always be a prevailing motive, a good modus mult art 
from the conſent of the parſon, patron, and ordinary, b 
how can we ever ſuppoſe the parſon would conſent to the 
modules ?- - [1 TIT | ; 


De: Tem. S. Hill: 1529-30. 


t is a rule as to a modus, that no cuſtom introductive of 
ud is to be allowed, 1 Leon. 9g. Stebbs verſus Goodlack. Air gr 3. 
The cuſtom was, that the parſon {hall have for his tithes the CAI. 1290. 
«nth land ſowed with any manner of corn, and he ſhall al- 
s begin his reckoning at the firſt land which is next to 
te church, r. the parſon ſnewed, that the defendant by 
ud and covin, ſowed every tenth. land which belonged to 
he parſon, very ill, and with ſmall quantity of corn, and 


rh 
wt 
id it 


oa at dung and manure it as he did the other nine parts, 
1.0 means whereof, whereas the other nine every of them 
ding enled eight cocks, the tenth yielded but three cacks ;tand 


kr this matter the parſon libelled in the ſpiritual Court, and 
mieſſed the cuſtom, but for abuſing the cuſtom prayed to a7... ,c,, 
ave his tithes in kind, the defendant prayed a prohibition, C-L. 1290. 
ud the parſon a conſultation, and the opinion of Wray, 
ice, was, that the cuſtom was againſt common reaſon, 
ud ſo void. Cro. El. 446, (10.) It was adjudged in Sir A preſcrip- 
tlurkes Merifon's caſe, quoted in the caſe of Gryſman verſus tnt pay 


the tenth 


arr, where: one preſcribed to pay the tenth part of corn bart of corm 


ale. iy the ſheaf, for the tithe of atiwhictr in the ſheaf, and of all in the feat. 
dulce ach is raked, that this was an unreaſonable preſcription, ſor — tithe 
chen he may put the leſſer part in ſheafs, and leave the fa ——_ 


jater part to be raked. ſhe af, and ol 


all which is raked, is net good. 


cate. Another rule is, that a modus ought to be certain and per- ( 

| modus to 
arent, 2 Sall. 657, Cal. 4. Startup ver ſus Doderidge, a pay 16. in 
act us, to pay 25. in the pound of the improved rent, was the pound 
1 Roſs naught, upon a motion for a prohibition, for that is to % the im- 


proved rent 


k and fall, as the land is let, and the par ſon cannot know, — 
2 Salk, 656, Cal. 3. . 
132 4125, e 4 1 B. 3 Lev. 255 


| Wa 8 MON 
abe Ind this cuſtom is unreaſonable, as it gives a greater pri- 
zou de to foreigners than inhabitants, 1 Lev. 116, and 
only Wogh the reaſon piven in that book is not law, yet the in- 
hou Mants are ſubject to burthenſome and expenſive offices, 


Im which non-reſidents are exempt, for by the 43 of Eliz. 
oxerſeers and churchwardens are to be choſen out of the 

. | : ' . iS 1 _" ” DV. — \ — 
Whitants, and therefore there is wore reaſon to Favour 
A N. 5 . ; . = p l +4 | ' 


ls leaving the pariſh a good conſideration f the plaintiffs [ 1282 
not ſet out, for what time there muſt be a non- xèſidence; 
a week or fortnight be ſufficient ? 

Mr. 
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Nr. een, General, for n , 


NorwNiflandicg the N bare aid chat a 
ought to be more clear and poſitive when the plaintiff prays 
to have it eſtabliſhed than when it is {et out: by way of de- 
. fence, yet in both caſes it muſt be proved, and muſt be good 
in law, which/is ſufficient. We have proved theſe moduſes 
beyond all contradiftion, and the defendants have not pro- 
duced one inſtance that tithe was ever paid in kind, and there. 
fore:they muſt ſhew very ſtrong arguments againſt the lega- 
lity'of; x oa and after ſuch — uſage they muſt not be ſet 
afide on flight grounds, to the prejudice of thoſe who have 
purchaſed the lands, and whoſe imereſts muſt be conſidered 

n ö e ö bt 2s: 


Two things are y to a ene et uſage, 
aud. payment of Quid pro quo, which we have proved; and 
ſecondly; a reafonable commencement, and it is ſufficient to 

bew that a modus might have-a reaſonable: commencement 
though we cannot poſitivrly prove that was the reaſon of it; 
the fact ĩs, that theſe large pariſhes contained a much great 
quantity of ground than could ſome years ago be occupiec 
dy the inhabitants, therefore that the lands might not lie 
-_ * waite, which would be a loſs both to the parſons and the 
owners, for the encouyagement of ſtrangers to occupy thel: 
lands, and that the pirſon might have ſomething, the par 
ſion, patron, and ordipary,'came- to an agreement with them 
en for e payment of the annual ſum, and it is ſufficient for u 
0 to thew that this might have been the reaſon for theſe me 
dans; but It is not —_ 'for'us to proves it was ſo. 


'As to the caſe in 1 Lev. 116, the bw antes no o diferenct 
* the modus tends to the encouragement of the pa 
riſhioners or of ſtrangers,” and if the cuſtoms had extended 
to all ſtrangers, they would have been more prejudicial to thi 
parfon, and the reaſon of them might have been to preven 
any aße Rom the two pariſhes lying fo contiguous. 


Mog of the defendant's objeRions ariſe from the caſe « 
Bawdry and Buſh#l, but no concluſion” can be drawn fro 
that caſe that will govern this. Keble has not ſet forth th 
modus for paſture. and ce e but n tc 
wer. acre of land. 


3 1 


Thel 


1 
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Their firſt objection is that theſe moduſes are unreaſon- [ 4283 } 
le; but L have ſhewn there might have been a very good 
ſon for their commencement, and therefore any objections 


7s Wo them are of no weight, and the ſame” might be made to 
e- moduſes which have been adjudged good in law. 
od ien 50 


gecondly, It is ſaid that theſe moduſes were invented to 
beit the parſon, but this is no objection, unleſs they can 
prove that ſuch a uſe has been made of them, that the occu- 
r removed on any quarrel with the impropriator, or to dif- 


15 res him as to the other tithes, and all moduſes are liable to 
ae d, but it is not eaſy for the pariſhioner, or prrbable that 
red We would leave his abode on this account, and he would lofe 


wore by quitting his houſe, than he could fave by the tithes. 


Thirdly, They fay theſe moduſes are not certain as to the 

erſons or as to the lands, but a preſcription for a modus 

it tofecimandi need not be more fixed than for a non decimando. 

lhe Ciſtertians were diſcharged of tithes Quamdiu in pro- 

is manibus, &c. which was a variable preſcription as to 

perſons, why may not lands be liable either to pay 7 
bes, or a modus, in reſpect of the occupier, as well as 8 
urſe of huſbandry ? Godbolt 194, Brown's caſe ; there was fas nog 


| the modus for tithe hay in a particular field, which was ſowed the rector 
theſi# ſeven years, that do not deſtroy the modus, but the rector mall have 
par have the tithes of the c6rn, the vicar the modus for the — 1 


„ it might be faid in that caſe, ſhall it be in the power of and that 
occupier, whether he will pay tithe in kind or not, or to does no: 
bm he will pay them ? that is as variable and dancing as dne the 


preſent cuſtoms, and puts it alſo in the power of the oc- the 
pier, to whom he will pay. hay 


tithe 


duch a modus has been allowed good at law, Cro. Eliz. 
(g.) Gteford verius Peaſe, the parſon ſues the defen- 
t for tithe in ſpecie of certain paſtures in N, the defen- 
* for a prohibition ſurmiſes, that he was an inhabitant in , foreizner 
and that time out of mind eyery inhavitant there that had may pre- 
lures in M had paid tithes for them to the vicar of &, and ſeribe to 
the vicar of $ had paid the parſon of N two-pence for — 9 
acre, and the Court held that the prohibition did of paſtuie 
or it is as if he had preſcribed to pay two- pence for every be occupics- 
I Gro. Eliz. 136. (5), and there are many caſes in the 


Kequer in which this modus has been eſtabliſhed. 
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; be caſe in RolPs abridgment, that the occupiers uſed 
repair aud beautify the church, and therefore bught not 
pay tithes, amounted to a non decimando, but here the 9 

ſon has four. pence an- acre; r , ct 10 = 


f 4284 } + The caſe of Startup and Doderidge was to pay two {þ 
lings in the pound of the rack rent, or beſt improved vil 
which was uncertain, here the ſum to be paid is fixed 
ang * 4D WEE Ne b n 
2 Mr. Willi. 


" 4+ - 9 1 


The conſtant uſage proves that there was ſuch a conti 
and we have proved that the ſame modus has been conſta 
paid in the pariſh of Stegnes, notwithſtanding the probibiti 
was denied in the caſe of Bawdry and Buſbel, and the inh 
bitants have more benefit than ſtrangers, they have the 
ſtruction of the minifter. 


The firſt objection is, That theſe moduſes are uncert; 

which has been fully anſwered, but they are as certain a 

permanent as many others which have been eſtabliſhed, wh 

en a modus is for tithe of hay, and if the lands are ſown, 

pay tithes in kivd; in that caſe the parſon cannot tell 

fore-hand how much he ſhall have the next year; he can 

tell whether it will be mowed or ſown while the lands 

occupied by a pariſhioner, c? tithes in kind are to be p 

if by a ſtranger four-pence, &c. A modus is not perman 

when any one year nothing is to be paid to the parſon, 
cauſe that wou!d amount to a Non Decimando ; but 

fomething mult be paid, and theſe cuſtoms are certain as 

the lands, they are for meadow and pafture ground, and 

to the perſons too, they muſt be paid by the occupier. 


The ſecond objection is, that they are liable to fraud, 
moduſes more ſubject to fraud have been eſtabliſhed ; f 
they are made uſe of to cheat the parſon, the Court will 
lieve him, and make them pay tithes in kind, which acco 
for the cafe of Szebbs and Good/ack, where the Court we 
not grant a prohibition in ſupport of a cheat, though the! 
dus was confeſſed; but Moor, in the report of that caſe, 9 
Caf. 1290. ſays a prohibition was awarded, notwithſtand 
the covin, becauſe the parſon might have an action on 
caſe for the fraud at the common law. The glebe do not 
tithes to the vicar, yet if the impropriator put cattle 
{| yea 


% 
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wingon that land; the vicar ſhall recover the tithes, be- 
ſe of the fraud! Aon g0g.' Cal. 127). Cre Elin. 457, 


9 Moor 863. Caf. 1185. Hob. 39. 1 


The other objection is, That the parſon muſt have a bene- | 

+ fo he has by theſe moduſes; they cannot mean that the | 
| have as much as the tithe, for then the objection would F 
to all moduſes, but that what comes in lieu of the tithes, 
it be paid to the:parfon himſelf. | | 


| + Mr. Creuſe. 1285 1 


There are many precedents of ſuch a modus being ad- 
ed good, Fill. 16. Ca. 1. Rot. 1548. in C. B. 2 Brown's 
latr. 194, 195, 196. The vicar libelled for tithes in the 
ritual Court, and 1 prohibition was graated, on ſuggeſ- 
n that ſtrangers who occupied lands in that pariſh ſhould 
a modus of ten-pence an acre; and there are many de- | 
wes for the payment of ſuch a modus in the Court of Ex- 

kequer. Trin. 12 Ca. 2. Pigget againſt Love!. The vicar 

ght his bill to be paid tithes in kind, and the defendant It is a good 
ggeſted a cuſtom, for foreigners to pay four-pence an er tg ns 
xe for tithe of meadow and paſture, and an iſſue was di- pe rags 
% and a verdict found for the defendant, and the bill of the pa- 
sdiſmilled, both theſe reſolutions were prior in time to "i to pay 
caſe of Bawdry and Buſbel, which was in the 15 Ca. 2. and 232 
have been many ſuch decrees ſince that time too, Hill. they occupy 
Ca. 2, the rector filed his bill for ſuch a cuſtomary mo- in ic. 
of ſix-pence an acre, and the modus was eſtabliſhed, 
Wn, 30. Ca. 2. a bill was brought for payment of tithes, 
k defendant pleaded ſuch a cuſtom as in this caſe, and two 
& were directed, one, whether there was ſuch a cuſtom, 
che other what lands the defendant occupied; and the 
tom being found, the Court decreed accordingly. 32 Ca, 2. 
& dill was brought for tithes, and the defendant pleaded 
aus of twelve-pence an acre for lands newly converted 
Mage, and four-pence for antient paſture, there the Court 
te of opinion, that the modus was well proved, and or- 
Kd a caſe to be made for the opinion of the Judges, who 
ke of opinion that this was a void modus, and certainly it 
Mo, for being coupled with the twelve-pence for the new 
rerted ground, it could not be good. But afterwards 
m2 Wm. and NH. Blaxton verſus Langton, the ſucceſſor 
be plaintiff brought a bill for tithes in kind, and the de- 
15 fendant 


De Term. S. Hill. 299-30. 
fendant/ inſiſted on the modus of fouripence an acre, th, 
Plaintiff confefled the cuſtom, but claimed the benefit of th, 
former decree, and declared that to be his only inducemen 
for bringing his bill, but the Conrt declared it to be a good 

| cuſtom. - In the cafe of Not verſus tl Biſhop of Exeter, 
A modus of modus to pay two- pence a hogſhead for cyder was eſtabliſhet 
= — In Noll's Abridg. 649. Caſ. 8. 650, Caf: . it is ſaid the cu 
_ eyderis tom would have been good, if it had been to repair the chan 
Bod. cel, becauſe that would have been a benefit to the parſe 
2 4B '® here the thing to be paid is certain, and that is the certaint 
analy ' requiſite in a modus. 1 Kehl. 612, Caf. 85. a prohibition w; 
| good. refuſed, on ſuggeſtion of a modus to pay four ſhillings fo 
A modus to every day's ploughing of | wheat, and two ſhillings for ever 
9 day's ploughing of barley; for the uncertainty. But if t 
ploughing is Modus had been ſo much for every day's work with an ave 
not good. ment that it was certainly known, and how much it contair 


But to Pay ed, it would have had ſufficient certainty. 


fo much for” 


FEFSASETSTST TY x i. 


every day's | | 
_ with an averment of what it contained, and that it was certainly known, 
1 1286 1 f + Mr. Juſtice Forteſcue. 


BEE TE 


I think there is no difficulty to determine this queſtio 
What a Whether theſe are legal moduſes or not, and I am of op 
modus is, nion that they are, firſt F would obſerve on what modvi 
| are founded, the books ſay they are real compoſitions, a 
they are allowed both by the canon and civil laws, and 
they. are founded on agreements, they muſt be contained 
fome inſtrument, and if it is loft, the parties are allowed 
preſcribe, and this was the reaſon Lord Chief Juſtice H 
went upon, in the caſe of Startup and Doderidge, (thouy 
he was againſt the modus) that as it was a contract betwe! 
the parties, it was hard to break through it, when it 

well proved. 


1 
bet 
mec 
may 
fon 
joir 
ud 
Mr. 
Bate 
2 mi 
br | 


But the defendants ſay, theſe moduſes are unreaſonab 
1 have ſeldom known this objection made to a modus, | 
cauſe no body can tell at this diſtance of time whether it 
reaſonable or not at its firſt commencement ; but the | 
ſuppoſes it was, 8 Ed. 4. 13. b. But they are not unreale 
able, they are an eaſe to the parſon, for he is not bound 
attend foreigners, but it is ſaid that they take more notice 
foreigners than inhabitants, but was it not in the powel 
the parſon, patron, and ordinary, to give them what pr! 
leges ey pleaſed ? they create no burthen on the inha 
tants : 


„ 


/ 
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Bus it is objected that they are uncertain, and if they are, 

ben indeed. they are not good in point of law, for they 

would amount to a Non Decimando, but can any cafe hap- 

hen in which the parſon will not either have this modus, or 

the tithes-? and there is no uncertainty, but what is to be 

pid on every contingency is fed: In Ralle Ab. 265, n 
mddus to pay a ſhilling or thereabouts for every acre of ara- or there- 
ble land was adjudged. uncertain, and as the cuſtoms are abours, is 
hid with relation to the two pariſhes, they are an advantage n of wt 
to the rector, and a forcigner may come and veſido in the pa- certainty. 
Ah, and then he will pay tithes as well as one who occupies 

hands, and is a pariſhioner, may leave it, here is no uncer- 

ninty in the modus, but the only thing uncertain is, Whe- 

ther the modus or tithes in kind are to be paid? 


In this caſe the parſon has a benefit, he has four-pence an 
re, and I do not know but once it might be a fourth part of 
the value of the lands. The modus to repair the church, in 
leu of tithes, could not be good, becauſe the pariſhioner 
n bonnd to do it without ſuch a modus, and the doing it 
w no benefit to the parſon; but if it had been to regais the 
chancel, it bad been a good modus, for that would have been 
a advantage to the parſon. | | 


\ +I cannot rely on the caſe of ZBawdry and Bufbel, it was [ #287 ] 
termined on a motion, and the prohibition might be de- | 
wed for other reaſons, it is a ſtrange reſolution, ſure a man 

my give up his right on what terms he pleafes, and the rea- Foreigners 
bn mentioned in Lev. is not good in law, for it is a ſettled bound to 
joint at foreigners are bound to contribute to the TEPAIEs contribute 
ue dest ments of the church, and to pay alt pariſh duties, and to the re. 
Ur, Creuſe's caſes are expreſly in point; and in the caſe of = (hae 
Bate and Hotuland, decreed in the Court of Exchequer, 1726, of the 
modus to pay 4d. an acre for high land, and 3d. an acre church, and 


kr low land, was adjudged a good modus. Als oh 


ties. 


inodus for every occvyier to pay 44. an gere for bigh, add 3. for low land, is good. 
Ms, Jaſtice Reynolds. 


A modus ig 2 real compoſition, run into a preſcription, 
Iade concurrentibus iis, qui de jure requiruntur, who might 
ole of che rights of the Church, as well as priyate per- 
Ws of theirs, and if theſe contracts now appeared in writ- 


Y 388, 
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ing, they would be good, and the memorials being loſt, the 
parties may preſcribe, and ſhall have the ſame advantage of 
them as if they appeared; if thefe cuſtoms were univerſal, 
they would undoubtedly be good, and then the queſtion will 
he, whether the reſtriQions ſhall make them void, and if they 
would be good generally, ſhall the parſon obje& when the 
reſtriftions are for his benefit? and it cannot now be diſco- 
vered, whether the pariſhes were not formerly united, or did 
not partake of ſacramentals ? bat if theſe moduſes are fo un- 
certain, that the parſon cannot know what to demand, I al- 
low they are bad, All the certainty requiſite to a modus is 
this, that when the eircumſtances are the fame, there ſhall 
be the fame modus, and it is not uncertain, becauſe the parſon 
is now to have a modus, and now to be paid tithes, for that 
Is as certain as the caſes of Non Decimando, where the par- 
ſon has ſometimes tithe, and ſometimes nothing, and this 
is no loſs to the inhabitants, they do not pay more, though 
the parſon has lefs, and the ſurpluſs is not thrown as a load 


on their eſtates. 5 


The ſingle authority for the defendants is the caſe of Bau 
dry and Bibel, which was determined on a ſudden motion 
and no rule given to ſhew cauſe, and is founded on reaſony 
| that are not law ; and though we have the contemporary re 
ports of Siderfin and Raymond, they take no notice of that 

caſe, and I believe the parties had recourſe to another Cou 
that granted a prohibition, becauſe the cuſtom has ſubſiſtec 
in that pariſh ever ſince, notwithſtanding the prohibition wa 
denied, and that caſe ought not to be regarded, fince i 
ftands fingle in oppoſition to ſo many contrary refolutions 
both before and fince that time, many of which authoritie 


have been cited by Mr. Crenſe. 


[+288] + Lord Chancellor. 


am of the ſame opinion ; the plaintiffs have proved th 
A modus moduſes to be time out of mind, and the defendants hai 
ret abr not producet « ſingle inſtance of the payment of tithe 
und in kind, and as they relate to ſo many pariſhes, it would oc 
Burgh, not fion great confuſion to ſet them aſide. Every modus ſu 
reſiding in Dine f F 1410 | 
Waben to pay 4d: an acre for the tithe of hay, and the herbage of paſture, is 2 ge 
r | LOR TIAL | Xa pol 

. ; 


. 
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» WY poſes 2.compoſition,, which being loſt, runs into a preſcrip- 
WT tion. Suppoſe the compoſition had been for all occupiers, bythe 
| aſe. that has been cited by Mr. Juſtice Forteſcue, that would 
n Wl & good, and why ſhould it make the cuſtom unreaſonable 
1 reſtrain it to thoſe that live out of the two pariſhes ? Does 
e ag the compoſition with part only of the n make 
» Wii illegal? They might contract with whom, and on what 
uuns they pleaſed 3. and though Keeling, in the caſe of Barw- 
n. Wi verſus Baſbel. ſays, there was no precedent of ſuch a 
al. Wi nodus, Mr. Creuſe has produced two reſolutions before that 
is Whine, but they not being in print, I ſuppoſe he had not ſeen 
ail When, and that caſe was adjudged on a ſudden motion. 


n TI" 2 
* There is no uncertainty in theſe moduſes, for then indeed, 
„.me or uſage could make them good; they are no more 
his certain, than the preſcription by the Ci/ertians in Non 
ogh Jecimando. Does not the tithe alternately belong to the 


Mor, or vicar, as they are great or ſmall tithe ? Theſe 

ultoms therefore, being no ways uncertain, and having held 

blong, muſt be eſtabliſhed on the original bill, and the de- 
$ croſs bill muſt be diſmiſſed, | 


TILA, 


Tueſday, February the 10th. 
WHEELER verſus SHEER, & . [cent 


Mr. Verney for the plaintiff, 


MR. Granville Fheeler, ſon, heir, and executor of Sir 
arge Wheeler, his father, is plaintiff, Jonathan Sheer, and 
iger his wife, one of the daughters of Sir George II heeler, 
vert, Grace, and George Hutton, the children of Elizabeth. 
Won, another daughter, Frances Middleton, another daught- 
and her four children, Ralph, Francis, Grace, and 
ward, Thomas Sharp, and Judith his wife, another 
liter, Franciſca, another daughter unmarried, George, 
Mary, and Grace, the children of Mary another 
er, by poſthumous Smyth, the executors of the ſaid 
wmous Smyth; the executors of Grace Muſgrave, another 
Mer, and the Attorney General, are defendants. And 
vill-is br t for your lordſhip's determination of ſeve- 
n from the will of Sir George Wheeler. Sir 
bY Wheeler having two ſons, and ſeven daughters, Frances, || +289 ] 
ichen, and Fudith unmarrried, and Grace, Mary, 


, and Elizabeth married, (to three of which he had 
2 given 


Fd 


D Tut $ Hall, 77200 30. 
givetr $60/: apſere for tlieir portion, and to the other 160913 


by will bearing dare the 23d of May vyrg, devifes to the 
plaintiff feveral Boufes f Zona, charged with an annuity 
to his daughter Byidper,, to His t unmurrled daughter 
10661. aplece, to Grace 200t to be laid out in lands or at 
annufty, to Mr. Hutton 2001. if he augmented his wifes 
jointurè Zo/. a year, other wife the 2000. was to be laid et 

in lands, to be ſettled on the wife ; arick the like legacy, and 
on the ſame terms, to poſthumous wy to His forrs-in- la 

101. a plece for noutning, atid feveral legacies to charity, and 
then the will goes on, Alt the reft and refidae of my per 
« ſonal eſtate, I give to my execntors, debrs, funerak, aud 
< legacies being diſcharged, in truſt, that what remains above 
© 206. to each of them, too, to be deducked ont of the 
reſidue, they half ettiploy to ſuch charirable ufes as by ce 
« dicil 1 ſhall appoint, and makes lis ſon George and his bre 
ther Charles exectrors,” r8th January 1721, by codice 
taking notice that fihce the'making his will, #/ances was m 
ried to Mr. Middſerim, and that he had given her goo!. por 
tion, he revokes Her legacy of 1500!. and deviſes to I 
Middleton 2001. if he ſettſec 26). a year additional jointu 
on his wife, otherwiſe the 200. was to be laid out in land 
for her uſe, and diredts, that (his daughter Smyth being dea 
ſince the making his will) the 2000. he had deviſed to he 
ſhould be divided among her children, and then goes or 
And whereas I have by my will given the reſidue to n 
© executors, in triiſt, S. now I do hereby direct and a 
© point that the ſame ſhall be applied to ſuch uſes and pu 
© poſes, as by any other codicil or codicits ſhall be direth 
< and. appointed. The ad of March 1722, he made 2 
cond: eodicily. whereby taking notice, that bis daughter 
dith,  fince the making his will, was married to Mr. Sh, 
and that he had given her for her portion an afignment 
a mortgage of toook he revokes her legacy of 1o000!. : 
lketriſe taking notice, © that his ſon. Geayge was fince de: 

he cohſtitutes the plaintiff, with his brother Charley | 
c other executor, for the uſes, truſts, and purpoſes in 
will, and that he ſhould have and. partake of fach. ad) 
© tages and benefits, by being one of his executors, as C 
c would. have taken, and received. as ſuch, if ha had live 
The zd of October 1723, he made a third codicil, in wi 
is rio direction as to his per ſonal eſtate, but only deviſes 
he bad purchaſed in Xent in augmentation, of. a charity 
which: he had bequeathed a legacy by his will. * i 
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Wheeler ſoon aſter died, and &/izaheth Hutton is fince alſo 
lead, Mr. Charles Wheeler died before probate, and the 


aaintiff the ſarvivang .cxecutor proved the will. 


an The firſt queſt ion an this will is with Mr. Attorney Se- 
Mn, Whether the King thall have the diſpeſal of the ſur- 


olg the perſonal eftate to cbaritable uſes. But the fir 0 | 
4 plain revocation of the laſt clauſe in the will, E #49 | 
fakes notice of that clauſe, and directs that the reſidue 
hould be applied to ſuch uſes and purpoſes, c. and by his 
iblequent codicils he has directed to other charitable uſes of 
he farphys. 

Mr. Attorney General. 


No argument can be drawn in this caſe from the particulat 
npreſs legacies the teſtatar has given to charitable uſes; if it 
to be his intention, that the reſidue alſo of his perſonal 
ie ſhould be applied to ſuch uſes: Af fhis queſtion ftood 
ly on the will, the teſtator not having appointed the uſes 
codicfl, the diſpoſition of the reſidue belongs to the crown. 1 
ney General vent Siderfin, 1 erm, 224. Mr. Siderfot is 1000. 
lurged a manor with the raiſing 10001. out of the profits, to ſuch aha- 
de applied to ſuch charitable uſes as he had by writing for- ritabie uſes 


ply dire Hod, and po ſuch writing being to be found, the — 


— — — — - — 
þ — — - 


g appointed the charity for the benefit of the mathemati- pointed by 
o mn 75 of Chris Hoſpital ; fo, if a bequeſt is given to an writing, if 
ad a uſe, and it ſhall not be void, for the benefit of the heir, 8 


executor, 2 Fern. 266. Attorney General werfus Guiſe. found, the 
the teftator”s general intention ſhall take effect, tho' he King ſhall 
| not ſpecified the particular charity, and the King ſhall — 
Wy It. So, if « de- 


; viſe is made 
bn flegel-uſe. 19ers. 248, Ne. Rep. in Ganc. 245. Sir War. For verſus Pencock. 


tbe next confideration is, Whether the finſt codicil is a 
ation of this claude af the will. I apprehend a prior 
s not revoked by a codicil, but either by expres words, 
ale the cadicil is inconſiſtant with the will, but this 
Mas not an expreſs rerocation of che will, nor is it in- 
gent with it. The teſtator docs mat ſay the uſes ſhall 
duſive of the charitable uſes; they ſay by this codicil 
Wight have given the ſurplus to any perſon ; why ſo he 
lit notwithſtanding the will, and declared any other uſe ; 
de ill is nat Mike the reſervation of a power by deed. 


Lord 


1 —— — . ——— 
2 p 
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| Lord Chancellor, 


I The teſta- 
tor makes 
his will 
inter al", in 
theſe words 
All the 


it could not be found, but here it is plain the teſtator ha 
made no appointment, but only had it in bis thoughts to de 


* reſt of my ſoz by the codicil he confirms his will, and makes the truf 


; — of the ſurplus more extenſive, it was to be in truſt for 
« giveto charity, if he directed any. r 

© my ex- -*i . Er p * 5 

© ecutors, in tfuſt, that what remains above a00l. to each of them 1001. to be dedug 
* out of the reſidue, they ſhall employ to ſuch charitable uſes as by codicil I ſhall appoit 
© Afterwards by codicil taking notice of the will, be directs the reſidue to be applied 
* ſuch uſes as he by codicil ſhould appeint,* and dies without making any appointment 

The King ſhall net have the diſpoſal of the truſt, as of a general charity. 


[ #291] I Mr. Verney. 
Nor ſhall it . 5 | | 
go to the The next queſtion is, between the plaintiff and the oth 


r defendants, Whether the reſidue of the perſonal eſtat 
viftribureg whereof the truſt is not diſpoſed of ſhall go to the plaintif 
among the as executor, or according to the ſtatute of diſtributions, ( 


next of kin, the cuſtom of York. 

thoughthey  _ od 

had parti- | y 

cular legacies, and it was proved that the teſtator often declared they ſhould have no m 
than 10001. apiece for their portions, ' 


I will not trouble your lordſhip with caſes when the f 
plus ſhall go to the executor, and when to the next of ki 
but this is the moſt favourable cafe, for the executor < 
come before your lordſhip ; he is an only ſon, and the or 
child not advanced by the perſonal eſtate, the other young 
children were provided for by portions given by the teſta 
in his life-time, or by his will; for he deſigned the deviſes 
them as filial portions, and not as legacies; for by his 
he gives his three unmarried daughters 1000). apiece, | 
having afterwards given two of them portions on their n 
riage, he by codicil revokes his bequeſts to them, and 
have expreſly proved, that the teitator often declared 
would never give his daughters above 10004. apiece, and 
he gave the 1000). to Franciſca, as her full portion, and 
200. to the other daughters, in augmentation of their 
tions. | 


Moſt of the book caſes are of a reſidue not diſpoſed 
but in this caſe the ſurplus is expreſly deviſed to the execut 


Where a man deviſes to ſuch charitable uſes as he had ap- 
pointed, that ſuppoſes he had made an appointment, though 
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{ that the plaintiff is intitled to it by law, and the teſtator 
only reſerves to himſelf a power to declare the truſt of it, 
and the teſtator did not die immediately, without an oppor- 
tunity to take this power into conſideration ; but he after- 
wards made three codicils, and do not revoke the deviſe by 
the firſt codicil, but only declares the truſt ſhould be to ſuc 
uſes and purpoſes as he ſhould after direct, and he makes no 
2ppointment by the other codicils; and on the death of his 
ſon George, when the teſtator comes to ſubſtitute the plain- 
tif in his room, he gives him all the advantages he deſigned 
the other; and if this point is with us, the other claims of 
the defendants are at an end, 


Mr. Mead, 


ap- 
ol 
had 
0 de 
truit 
for 


dud 
ppoin 
lied t 
ment 


dir George M beeler cannot be ſaid to die inteſtate as to any 

part of his perſonal eſtate; becauſe he has deviſed the whole 

xeliduez he appoints by his ſecond codicil the plaintiff ex- 

ecutor, and that he ſhould have the ſame advantages thereby 

8 George, which ſhews he deſigned the executorſhip as an 
advantage, which cannot be anſwered by the trifling legacy 

of 100/. apiece, nor is that given to them as executors; 

therefore ſince the teſtator has made no appointment, the 

truſt muſt reſult to the executors, and no one can ſay he has 

title to the reſidue, ſince by law it belongs to the executors, | 
and the teſtator himſelf has taken notice of the legal privi- [ $292 ] 
ges and advantages of an executor. 


no me 


or ln the caſe of Milner verſus Hooker decreed by your lord-Ifparticulat 
lip April 1726, Mr. Milner gave ſeveral legacies to Mr. legacies are 
Hater his executor, and alſo deviſed to him all his real tiven to the 
late, and legacies likewiſe to his next of kin; the next of nt 


in filed a bill agaiaſt the executor for an account, and a di- next of kin, 


tidution of the reſidue, and your lordſhip was pleaſed to 2 relidue 
ce, , that the teſtator having given legacies both to his executor = wu 


ud next of kin, the law muſt take place, and to decree the the exccut- 
due to the executor. Mr. Vbeeler, in this caſe, is ſon of or. 

lie teſtator, and has no perſonal eſtate deviſed to him, and 

ie teſtator has provided for all his next of kin, which is a 

Jan indication he deſigned the executor ſhould have the re- 

Aue, ſubject indeed to any truſts he ſhould appoint, and 

lerefore he having made no appointment, the plaintiff to 

Mom it belongs by law muſt have it. 


Mr. 


4 —— — . T —᷑ — 
8 
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| 
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Mr. Riger. 


By Ja the executor is intitled to the reſidue, and it © 
ever taken from, bim by this Court but where it appears to 
beithe intention of che teſtator be ſhould not have it, which 
the defendants wauld gather in this caſe from the particular 
legacy, by the wards of the teſtator the plaintiff is to have 
the lame advantages by being executor as his brother George, 
but the 100/. was not given to him as exequtor, and in conf. 
deration of his taking pon himſelf the burthen of the ex. 
ecutorſhip. But ſuppoſe this a particular legacy to him as 
executor, it is not a manifeſtation of the intention of the 


= = mT = = Sw = ww @ 


teſtator to exclude him from the reſidue. A particular le 

gacy is generally thought indeed to be given by the teſtator WM 

with a deſign to exclude rhe executor, but not where high © 

intention appears ſtranger to exclude the next of kin, fa * 

even where there is equal reaſon to preſume he geſigned the the 

roſialue to the one as to the other, the preſumption is alway be 

in favour of the executor, who has the law with him; aud 

the truſt not being declared, it is as if no truſt had been ®* 
—— LON — ſecond 4 ſhews that this was the in 7 

tention teſtator, xo give him all the legal advantages c | 

— SS fan executor, for the legacy of 100l. OW called Bag ref 
the teſlator a] Advantages, and we muſt conſider that the teſtator v 
often de. making a proviſion for all his children, and we have prov: buf 
23 that he often declared that his daughters ſhould have bu 
kin ſhould 1000l. apiece, ſo that to decree them a ſhare of this reſidu ſch 
dave oniy would contradict his intention, and ſuch proofs have been a r 
io much. lowed te be read in the Houſe of Lords, and they ha” 
at, ern. 675, Was 


99, 252, decreed upon them, cantrary to the caſe of Hafer and Au 
2e. 476, though that was a decree of their own houſe 


{ 4293 ] + Mr. Solicitor General far tbe defendants. 


Where a legacy is given to an executor, or to two executo 
equally to be divided between them, it would be miſpendif 
time-to ſhew that the Courts of Equity have always tak 
this deviſe fince the caſe of Fyfer and Munt, as an implig 
intent in the teſtator to give the /executor no more, and hal 
decreed the ſurplus to be diſtributed, | 


But it is ſaid, that in this. caſe degacies are alſo given 10 th 
younger children, who are the next of kin, and ſo the 1 
plication is equal, and the law muſt take place in favour 
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the executor; But nothing is given tc Mrs. Sharp, by the 
vill or codicil, but the teftator having given her 1000/, on 
her marriage, revoked her legacy, but the Court has m 
many cafes decreed a difiribution of the reſidue, where the 
dert of kin have had particular legacies ; the next of kin 
ke by the law, by the ſtatute of diſtributions, not by the 
mention of the teſtator, Þut the executor can take only by 
he will and intention; and ſince he deſigued to give him 10 
mich only, the next of kin come in for the reſidue, with- 
gut any regard to the intention of the teſtator. 


But it is further objected, that in this caſe the reſidue is 
nareſly deviſed to the executors in truſt, and that ſince no 
tuſt is declared, it reſults to them: This is the art time I 
ner heard that a man could be a truſtee for himſelf, but the 
ry end of creating a truſt, is to {ever the legal eſtate from 
he equitable eſtate z and it cannot be ſaid that by making 
nem executors he deſigned them the advantages the law 
ves them, becauſe he has deviſed away all the reſidue, but 
ol. and there is no room to imagine that the teſtator de- 
loned them any more; he had ſome deſign to give it to cha- 
ity, if not, it remained undiſpoſed of: So here, by the ex- 
dels words of the will, as well as by implication from the 
pticular legacy, the executors are truſtees, and when no Aht. Caſ. 3, 
tuſt is appointed, this Court has always declared them to be 12, 26, 52- 
tuſtees for the next of kin: If a deed of gift is made on 
bch truſts as the donor ſhall declare, and he makes no de- 
tration, the truſt {ſhall reſult to the Heir at law of the do- 
vr; and the equitable eſtate ſhall not go to the donee, who 
ys defigned and made uſe of barely as an inftrument. 


by the codicil the phintiff muſt be cori ſidered as a truftee, 

8 well as George, for he is made executor for the ſame uſes, 

tents, and purpoſes; ſo that if George was net intitled to 

ie ſurplus, the plaintiff cannot; one of the uſes he was 

Wade executor for was to be a truſtee of the ſurplus, and the 
l. was given to them as executors, it is given to them [ +294 ] 

WT the name of executers, and they are to dedutt it out of 


. de reſidue. » 


W The plointiff, they ſay, is unprovided for by the perſonal 
Witte, and the daughters advanced; but he has a real eſtate 
WW" 2000/. a year by deſcent or ſettlement, and the daughters 
Wie only 4000). apicte, which is a ftrang circumſtance in 
our; aud the ſurplus is not above goec, and the 
Wir executor was only a brother to the teſtator. 


They 


Poſt Caſ. 
165. 


C:fe 153, 
In Co: rt 
Loid Chan- 


culior, 


[ $295 ] 


it ſhould be referred to a Maſter, whether the decree 
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They have read proofs, that the teſtator intended the 
daughters ſhould have but 1000/. apiece, on the authori 
of the caſe of Littleburry and Buckley, 2 Vern. 67 5, that ; 
witneſs may be read in atlirmance of the right of the execyt 
or, but not in diſaffirmance; whereas: he muſt be read fir 
before it can be known which way his evidence goes; but 
what the next of kin take, does not ariſe from the intentio 


of the teſtator, but from the ſtatute, fo the defendants ar- . 
intitled to the reſidue, whatever was the intention of thy fy 
teſtator. . 1 
Lord Chancellor. 
Let this cauſe ſtand over 'till Monday the 23d day « p 
February. 4 
Thurſday, February the 12th. - 
MOTIONS. * 
HAWKINS verſus CROKE. + 
THE defendant being in contempt to a ſequeſtration, fo 
want of an anſwer, the plaintiff obtained an order to ſe 
down the cauſe on the ſequeſtration; the defendant at t 7 
day abtains an order for a week's time to anſwer, and thi. 
cauſe to ſtand over in the mean time: The defendant pull x , 
in an anſwer, which the Maſter reported inſufficient, and t jud 
- cauſe is ordered to be ſet down again; the defendant puts i 
a further anſwer, and an order is made that if the Maſte 
did not report it ſufficient in four days, the cauſe ſhould co 
on again, the Maſter reported the anſwer inſufficient, the dg 
fendant put in a third anſwer, and the cauſe coming to 
heard, his Honour adjudged that the cauſe ſhould be hea 
on the ſequeſtration, . and decreed the bill to be taken pt 
confeſſo, that it was an indulgence in the Court to adjourn ti 
- cauſe *till they ſaw whether the defendant would put in I 
anſwer, and that he had abuſed this - indulgence by puttiq be 
in anſwers that were inſufficient ; and which ſtrictly ipez 1 


ing, + were no anſwers, and that the cauſe was firſt ſet don 
regularly on the ſequeſtration, and only waited to fee if tl 
defendant would make a proper uſe of the time the Co 
had given him. | 


An order was made on the motion of the defendant, th 


regul 
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regular or not, and the plaintiff moved to diſcharge this 
order. r | | 

The council for the defendant inſiſted, that this decree 
yas irregular, becauſe they had been ſervedwwith a ſubpœna 


to put in a better anſwer, and had paid the colts; and if a 


defendant; will not anſwer, a plaintiff's bill is taken pro con- 
ko, becauſe he has no opportunity to put the matter in if- 
ſue; but he may join iſſue on our anſwer ; and ſeveral things 
i the bill, which by this decree are to b: taken pro confeſlo, 
xe expreſly denied in the anſwer; and no precedent can be 
ſhewn that a bill was ever taken pro confeſſo, after the com- 
ing in of an anſwer. An inſufficient anſwer cannot be ſaid 


to be no anſwer, it is a good anſwer in thoſe points it is not in- N. B. The 
ſuicient, or it ought to be taken off th: file, and tne proper practice has 


officer would be obliged to certify that an anſwer was filed; 
and ſhall the Court, contrary to that record, decree he bill 


been againſt 
this deter- 
mination 


tobe taken pro confeſſo? but the anſwer being in, the plain- ever ſince. 


if ought to have taken the uſual courſe of the Court, to 
oblige the defendant to put in a ſufficient anſwer. 


Lord Chancellor. 


This decree binds the right as well as any other - decree, 
ud therefore the order of reference muſt he diſcharged, tor 
if there is any error in the decree, it is an error of the 
judgment, and the defendant muſt petition to rehear it. 


If 2 decree 
is made on 
a ſequeſtra- 
tion irregue 
Jarly, the 
cavie muſt 


be reheard, but it cannot be referred to a Maſter for irregularity. Poſt Caf, 198. 


Monday, February the 16th. 
MINUEL verſus SARAZ UNE. 


THE teſtator was indebted to the plant F 42 ¼ and be- 
qeathed him a legacy of 400%. this being lets han the debt 
ball not go in part ſatisfaction. Ne 510, Rep. in Canc, 


8. | 12612 | 
- tisfaftion. 1 Sali. 155, Caf. 5. %. 593, 2 Sal. 503, Cal. 4. 


Z ueſday, 


Ciſe 159. 
At the 
Rolls. 


A leg 

leſs than 
the debt 
ſhal! wot go 
in part ſa- 
Ant. Caſ, 7. 
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[ 4296 ] I + Tueſday, February the 19th. 
Caſe 160. | 
ar the | RODNEY verſus HARE, & ar. 


The plain- CAPTAIN Rodney filed a bi againft the Colonel and the 
tuff baving Agent of the regiment, for an account of his pay, and the 
CO 52 pay of the company; and to fer aſide five {tated accounts 

rors 5 | 5 J 
flated ac- ſigned, errors excepted; and he aſſigned one hundred and 
counts, the fifty errors in the accounts, and the cauſe coming to be 
ney a heard, the Mafter of the Rolls made an order, that the 
made an plaintiff thoyld pick out thoſe errors he would inſiſt on, and W. 
order ſor give the defendants a note of them, and conſent to waive the 
_ * ick reſt, if the Court fhould be of opinion that they were not A 
8 errors; but if the Court, he ſaid, fhould think them errors Wnt 
on, and that would be a good cauſe, either to decree au open account, 
copfent to or to give the plaintiff a liberty to ſurcharge or falſify. 


waive the 
reſt, if he 
ſhould be of opinion they were not errors, if he thought them errors, he would either opes the 
accounts, or give him leave to ſurcharge or ſatffy. 


Where wit= The defendants having pleaded in bar theſe five ſtated ac 
neſſes have counts, began to read prooſs to their plea, and no replicatio 
beenex- being filed, the Maſter of the Rolls made an order, that the 
. replication ſhould be filed nunc pro tunc, and faid that ſuch 
ee. orders had been often made after a decree; but the delen 
the Court dants inſiſted that then the cauſe would not be at flue, fot 
at the bear” want of their rejoinder, and that though they might rejoic 
s u e. gratis, the plaintiffs could not compel them without a fut 
cree, will pœna; but the Maſter of the Roll, held, that the cauſe w: 
order a re. at iſſue by the replication, for the iſſue is offered by the de 
— n to tendants traverſe, and a xcjoinder is only 2 fiftion of th 
nune pre Court, and is never actually filed. 


tunc. / | 2 
A cauſe is at iſſue by the replication, and & rejoinder is never actually filed. 


2 ASSES © SS = 


Caſe 161. © STEIGNES verſus STEIGNES. 
BF ay Ge. Mr. Solicitor General for the plaintiff. 


BARON Steignes made his will in French, © and gave h 
wife, beſides all his moveables, plate, jewels, picture 
© linen, &c. (except his three books of miniature and h 
« whole library) Goo. South Sea ſtock ;* and the queſtio 


is, What paſſes by the French word meubles, which is 2 
b 
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wed moveadles in the will to which the probate is annexed, 

at by Riek we maſt go; but in the French ſignifies only 

eule goods, ſupellectilla. The wife inſiſts that by this 

ed alt the perfonal eſtate is devifed to her; whereas the 
1. Wh ber words corffine the ſenſe of it, and ſhews the teſtaror 
he WI meant it of things corporeal, as plate, jewels, linen, 

ad the c. can never extend it to foreign things, the ſeve- 
of ſpecies he enumerates are corporeal ; and there is no fpe- 
be cation of any thing incorporeal; fo, ſtocks and debts do 
wt pts: And in the + concluſion of bis will, he deviſes all [ 1297 
is other pretenees to his wife, or for the beneſit of his 
Wopted ſon ; which takes all his debts out of the word move- 
fe; and che intention of the teftaror is alfo plain from 
wether clauſe of his will, whereby if his wife marries he gives 
ker the plate, jewels, and other moveables in the firſt clauſe, 
ir life only. 


—ů —— 


Mr. Attorney General for the defendant. 


The word moveables in this will cannot be confined to 
wuſhold goods, for then there would be no reaſon for the 
aception for his Ttbrary and three books of miniature would 
nt paſs by the word moveables, for they are not houſhold 
uy nor are they comprehended under the particulars, 


Nor is the word confined. to be things corporeal, but it is 
b be extended to ſtocks, debts, c. for bona mobilia not 
wy comprehends all corporeal things, but right, credits, and 
perſonal chattles. But the plaintiff ſays, the teſtator has 
traned this general ſenſe of the word, by uſing it with the 
nds, plate, jewels, pictures, linen, which ſhews he meant 
mething of that kind, but the &c. plainly intimates that 
& teſtator did not intend to confine the word to thoſe par- 
lars, but to take in other things, and leaves the word to 
tunderſtood in its full legal ſenſe. 


Maſter of the Rolls. 


lam of opinion that the word moveables in this will com- The werd 
aends only'eorporeal moveables, though if there was no- moveables, 
ug to reſtrain the meaning of it in this clauſe or in the in its full 
ler party of the will, the word world take in the whole 1 
7 perſonal eſtate: The words plate, jewels, pictures, ſonal chat - 


linen, des. 
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But it e- linen, will not confine the generality of the word, though 
tends only they are only corporeal things, for c. muſt ſignify ef ceter, 
to corporeal nobilia; nor is the ſenſe of it reſtrained by the exception: 
12 But the teſtator, by ſaying that his wife ſhould have 60001 
I give to South Sea ſtock, beſides all his moveables, ſhews, that in his 
* my wife, underſtanding of the word, moveables would not .compre. 
: * all hend ſtock; for it would be. abſurd to ſay ſhe ſhall have all 
F * my ſtock, and 6000/. South Sea ſtock beſides, and he has 
* plats, given away his debts in another clauſe, and the word cannot 
* jewels, be confined to houſhold goods, for he has particularly men. 


E. tioned his jewels, which are not houſhold goods. 


(except 
* my three books of miniature and my library) OO. S. & ſtock.“ Swinb. Fol. 171. 
Went. 430. Jen. 225. Spark verſus Denn. Swinh. part 7. ſe k. 10, n. 8. 


[ +298 J + Wedneſday, February the 18th. 
Caſe 162. 


2 LOCKYER & vx', plaintiffs. 
SIMSON and BROME, defendants. 


Mr. Attorney General for the plaintiffs. 


THE plaintiffs filed their bill for a legacy of 20000. given 
to Mrs. Lockyer by the will of Mr. Tolſon ; and the executors 
inſiſt by their anſwer to deduct out of this legacy the value of 
a diamond necklace and other preſents, made to Mrs. Lockyer 
by the teſtator, to the amount of 420/. Mr. Tolſon was re- 
lated to the young lady, and intimate in the family from the 
time ſhe was two years of age, and often declared that from 
that time he had given her a legacy in every will he made; 
and a marriage was concluded between them, and he died on 
the very day that was fixed for the wedding; no condition 
was annexed to theſe preſents, but they were an abſolute free 
gift, and worn by the lady in the life-time of Mr. Tolſn; 
and the marriage broke off by the act of God, not by th 
default of the lady or her parents; and if the executors have 
a right to theſe preſents; they may bring their action fo 
them, but cannot ſet them off in this Court by way of diſ 


count. : 1 N 
Mr. Solicitor General for the defendants. 


If theſe preſents do not belong * the plaintiffs, but are to be 


_ conſidered as part of the perſonal eſtate of Mr. Toſſen, thi 


Cour 
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burt will not decree the executors to pay the legacy, unleſs 

te plaintiffs give up theſe aſſets, or allow for them, though 

de teſtator uſed no conditional words, when he made theſe 

weſents 3 they were not given to the plaintiff abſolutely, but 

he nature of the gift muſt be collected from the time and 

her circumſtances: The treaty of marriage was then de- 

ding, and every thing prepared, two days were ſet for 

e wedding, and theſe preſents were made after the firſt day, 

i plaintiff's portion of 5000/7. which was paid and ſecure 

[the teſtator, has been repaid, and the ſecurities delivered 

by his executors, who think it as reaſonable that theſe 

gels ſhould be reſtored likewiſe, becauſe they were preſented 

(view and contemplation of marriage. The plaintiffs al- 

by, that if the lady had refuſed to marry, the preſents 

wht to be returned, but if the marriage does not take effect, 

ether it ariſe from her default, or from accident, if the 

y who made the preſents is in no default, his repreſenta- 

be will be + intitled to them, 1 Vern. 432. Hammond verſus [ +299 ] 
&, a man and woman being about to marry, ſurrender A man and 
kir reſpective copyhold eſtates to the uſe of them two and but 70 

r ſurvivor, the man dies before marriage, and the woman marry ſur- 
ners on his land, and after thirty years quiet enjoyment, render their 
vas decreed to ſurrender to the heir, and account for the e 
pots, as being a truſt for the huſband and his heirs till the them two 
miage took effect. The difference between this caſe and and the ſur- 


e of is in our favour; if the marriage in that caſe had been e 
Her eanized, and the wife had ſurvived her huſband, he could 1 
re- have aliened the lands from her, but if the marriage in riage, the 
the 


«caſe had taken effect, theſe preſents would immediately woman en- 


rom been in the huſband's power, and if the wife ſurvived fand * M's 
de; they would have been heirs only in caſe he had not diſ. after 30 

d on Jof them. | years quiet 
tion enjoyment 


was decreed to ſurrender to his heir. 


Mr. Zutwych. 


lord North quoted this caſe, in the caſe of Beaumont ver- mg . 
| , 2 Mod. 140, a perſon of quality intending a NE 
mage with a lady, preſented her with a jewel, and the with a lady 
mage not taking effect, he brought an action of detinue Preſents her 


jaſt her, and ſhe taking it to be a gift offered to wage her jen 


the mar- 
breaking off, he brought an action of detinue for it, the Court would not ſuffer her 
Ne her law, becauſe the property was not altered. 


law, 


Fang Co. Lit. 204, a. If a man gives lands to a f wom 
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law, but the Court were of opinion, that the property wy 
not changed by this gift, being to a ſpecial intent, and there 
fore would not admit her to do it; if the man indeed break 
off the match, it is an injury to the lady, and he is intitle; 
to no relief: But death is an accident this Court has always 


regard to. | 
Mr. Attorney General's reply. 


The defendants fay the particular nature of this gift make 
it as much conditional, as if the preſents had been given ei 
preſly on condition, but they were given to the plaintiff at 
folutely, and out of kindneſs, and not barely on the accou 
of the marriage; and if the teſtator had been aſked, whethe 
the lady was to reſtore them, in caſe he died before the ma 
riage? he would have thought himſelf affronted by the que 
tion, and how can the Court with certainty declare he it 
tended they ſhould be reſtored ; where two perſons come 2 
quainted only on a treaty of marriage, no other reaſons c. 
be aſſigned for the preſents, but here the parties were rel; 
and acquainted many years before the treaty, and the legs 
he has given her ſhews he had a kindneſs for the lady, 
ſtracted from a view of marriage, but the executors ſay, the 
preſents ought to be given back as well as her portion: 
ſettlement was made in conſideration of the portion, butt 
uſes were to the teſtator and his heirs till the marriage toc 
effect, ſo his own eſtate remained in him at the time of | 
death, and the ufes of the ſettlement never aroſe, and the 
fore the money was returned, becauſe there was not Quid py 


EFS FLEE Fan. rr 


matrimonii prælocuti, and ſhe refuſe to marry hit 
yet the ſhall hold the eſtate, and a fortiori, if he dies; 
theſe preſents are made in contemplation, but not on cond 
tion of a marriage; and to do a thing in view, and contel 
plation of another, is not the ſame as to do it on conditio 
and though the party is diſappointed in his views and expe 
tions, that is no cauſe to refund. 


Maſter of the Rolls. 


This gentleman was related to, and began an early 
quaintance with the lady, even from her age of two yea 
and he declared that from that time he had always reme 
bered her in his will; this-intimacy increaſed with her J 
and when ſhe grew to a proper age, he made his addreſſe 
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ber with the approbation of her parents, and a marriage was 

reed on, her portion paid and ſecured, and a ſettlement 

nude z and pending the treaty he made her ſeveral preſents, 

baut any declaration to defeat them, and two days were 

{ for the wedding; on the firſt, it was put off, and on the 

ond day he died; by his will he gives her a legacy of 2000/7. 

apreſly for the kindneſs he had for her, and that he deſigned 

make her his wife: And the bill is brought for this legacy, 

Lam of opinion, that if the defendants the executors 

had a right to theſe preſents, either in law or equity, they 

hould not be obliged to bring an action or a bill for the re- 

ery of them, but might deduct the value of them out of 

he legacy, becauſe it is common juſtice if a legatee brings it a legatee 

bill, and has poſſeſſed himſelf of any of the aſſets, that he brings a bill 

hould take them as a ſat isfaction pro tanto; but I think in 8 

tis caſe the executors have no right to theſe jewels, becauſe and has any 

„condition being expreſſed, the law prima facic, preſumes of the affers 

he gift to be abſolute, and is not fond to create a condition inbis hands, 

bdefeat it; the queſtion then is, Whether there are any _ hats 

mumſtances that imply a condition, If no motive for be put to 

teſe preſents could be aſſigned but the marriage, then indeed their action, 

t would be more reaſonable to ſuppoſe this condition: But fer - 4 

this caſe there are other motives ; he was related to her, the lexiites 

ad had a long and intimate acquaintance with her, of muſt take 

ich the marriage was only the effect and conſequence, and 2 ** 

would be too great a ſtrain for a Court of juſtice to fix 85 1 

bon this motive, out of ſo many others. But ſuppoſe this A marriage 

reent kindneſs, ſprung up from the intention of marriage, '* agreed 

jortion was paid, and a ſettlement made in conſideration — - Wl 

h and the marriage; all this was reduced to writing, but was related 

e preſents were not brought into the articles as part of to the lady, 

conſideration, and therefore ought to be excluded; but — 

P more upon the nature of this gift, which ought to be with her 

n in an honourable ſenſe, and though the huſband by from her 

Mage would have become owner of them, yet if he had *5* — — 

that in caſe of marriage he deſigned to take them — tha 

a her again, they would be + no preſents at all, his oſ- [ 4301 ] 

Wtion of a kindneſs would vaniſh, and the treaty be A treaty he 

Me dargain. If lands are conveyed Cauſa matrimonii præ- makes her a 

W, the man cannot aver the cauſe, but the woman may, 4 " 
Kt | | which ſhe 

in bis life-time, he died on the day fixed for the wedding, and leſt her a legacy of 


* preſents are to be confidered as abſolute gifts, and not as given on condition 
4 


lade are conveyed Cauſi 'mairimonii prelocuti by a man to a woman, tho' ſhe re- 
*matry, the ſhail hold the lads. 
2 but 


| 


CE — Ä > oo __— 


made by an of perjury, and is deſirous to have matters fairly put in if. 


— 2 — — — 


WN 
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but in both caſes the condition muſt be expreſſed or averred, 
and if the woman refuſes to marry, ſhe ſhall hold the lands; 
but here no condition is either expreſſed or averred, but only 
ſuppoſed or fancied, and they were abſolute preſents, and hs 
put in poſſeſſion of them: The queſtion in 2 Mod. was only, 
Whether time ſhould be allowed to bring compurgators to 
wage her law, in which the Court would not indulge her, 
Preſents becauſe the Court is always againſt wagers of law, for fear 


inten? ſue : Here all the particular circumſtances take away any im. 
hee be Plication of a condition, but if they were all away, I think 


conſidered it becomes a Court of equity to declare preſents made by at 
— intended huſband, abſolute gifts. 


yy + 163. 4 Thurſday, February the 19th, 
Chancel- 


lors, houſe 8 ANONYMUS. 
cellor. 


on there: AN attachment for non- performance of an order again 
turn of an one in the Fleet, is directed to the warden of the Fleet, an 
2 on his return that he is his priſoner, you may move for 
yes 6 ſequeſtratio N. 

ance of an 


order againſt one in the Fleer, the next proceſs is a ſequeſtration. 


Cos ANONYMUS. 


tors hou. THE Maſter of che Rolls ſaid, that the plaintiff m 
the - hay move to amend his bill, on payment of twenty ſuillin 
Bodem die. coſts, after a demurrer is put in, if it is not ſet down to 
You may argued; and after it is ſet down, on payment of the coſts 
2 une the demurrer, and the regiſter being conſulted, agreed 
CONE s the difference. 

coits, after Fl ; 

a demurrer is put in, but after it is ſet down to be argued, if you amend, you mult 
the coſts of the demurrer. W 


Aon 


De Term. S. Hill. 1929-30. 
| Monday, February the 23d. 
WHEELER verſus SHEER & al. 
Lord Chancellor. 
THIS is the ſtrongeſt caſe that can be againſt the execht- 


po truſt is appointed, and they are to deduct 1000. apiece out 57: 
of the reſidue. 9 | 


+ Mr. Verney. 


The next queſtion is, ſince the executors are not intitled 
pthe ſurplus, whether the truſt of it belongs to the next of 
in by the ſtatute of diſtributions z or whether, (Sir George 
Niezler being an inhabitant of the province of York) it is 
wt ſubject to the cuſtom of that province, as if Sir George 
ud died inteſtate, and ſo one moiety will go according to the 
pſtom, and the heir be excluded from his ſhare, and the 
ther according to the ſtatute of diſtributions. By the 4th 
th of V. and A. ch. 2, the inhabitants of the pro- 
me of York may diſpoſe of their perſonal eſtates to their 
recutors, or others, as they ſhall pleaſe ;z and the widow 
| children ſhall not claim by the cuſtom. The Legiſla- 
c, in making this ſtatute, had it not in their view to diſ- 
beviſh whether a perſon died inteſtate in equity, though not 
aw, but whether he made a will, or died inteſtate at law; 
the cuſtom is only to take place where there is an admi- 
ation; but Sir George Mbeeler made a good will in law of 
hole eſtate, ſo the cuſtom is out of the caſe, | 


ain 
, ans 
for 


ff m 
nillin 
Dr. Strahan. 

The 4th and 5th of V. and M. only impowers an inha- 
nt to make a will, notwithſtanding the cuſtom, but Sir 
oe Wheeler as to this reſidue died inteſtate, or the ſtatute 
litributions could not operate on it, and therefore ſo much 
ut of the ſtatute of V. and M. and the cuſtom muſt 
cate on the moiety of it, and the reſidue being in truſt 
ch uſes as the teſtator ſhould appoint, and he having 
Rt no appointment, the executors muſt be truſtees for 
perſons who are intitled by law, and the cuſtom in this 


Es the law. 
93922 Mr. 


IP) 


Lord Chan- 


is, for the reſidue is given them expreſly in truſt, and Ant. Caf. 


[ +302] | 
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Mr. Fazalerly.. . 


Ho fr... => ©» 


Sir George Wheeler has not made a compleat deviſe, but 
to the truſt of the reſidue has died inteſtate, and therefo 
ſince your lordſhip has declared the executors are not intitled 
to it, why ſhould not the truſt of it go to the perſons whi 
are intitled by the cuſtom, as if no-deviſe had been made o 
it, as a reſulting truſt will go to a ſpecial heir in boroug| 
Engliſh, or gaselkind. 


Lord Chancellor. 


— 7 
— 4 


FT o—_SD = = = = 


ai This is a new caſe : By law the executor is intitled to t 
bitant of Whole perſonal eſtate, which is as old as the cuſtom, which 
| York makes the law of that part of the kingdom, and which the ſtatut 
[ $303 I takes away only where there is a will; if one then makes 
a will, and partial will, and no executor, the reſidue will be ſubject t 
— rol the cuſtom; but here are executors, and the reſidue « 
though the the perſonal eſtate is deviſed to them, ſo this caſe is with 
truſt of the the expreſs words of the ſtatute, then the queſtion is, Fe 
— evi whom the executors are to be truſtees, not for thoſe who 
altea is nor to take by the cuſtom, by the very letter of the ſtatute ; b 
. deviſed, yet for thoſe who are intitled by the general law, and the teſtat 
1 deviſed the reſidue, to put it out of the cuſtom, ſo the < 
— * Alribution muſt be made to the next of kin of Sir Ge: 
within the Wiheelpr. | 
4 and 3 of | 

FW. and AM. and the cuſtom ſhall not operate on the ſurplus 


Mr. Solicitor General. 


| Your lordſhip having declared the ſurplus muſt be di 
buted among the next of kin, the next*queſtion is, Whet 
the younger children advanced ih the life-time of their fat 
muſt bring their portions into hotchpot, as is required by! 
ſtatute of diſtributions ? and whether the daughter m 
bring in her legacy of 1000/? but we think nothing oug 
to be brought into hotehpot, becauſe the portions and 
legacy were given the daughters in lieu of their cuſtom 
ſhares, for at that time the eſtate was liable to cuſte 
(though Sir George had a power to controll it by makin 
will) and if he had died inteſtate, theſe portions would h 
barred the daughters from claiming by the cuſtom, and tl 
equity will not conſtrue them a. double ſatisfaction 1 th 
2 A, % cu MT 
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aſtomary ſhares, and of what they are intitled to under the An inhabi- 
fatute of diſtributions. 2 Vern 274. Gudgeon verſus Ramſ- 8 
. An injeſtate being an inhabitant within the province of — * 
wh, has a ſon and a daughter, and no wife, and in his life- 1000. por- 
we gives his daughter 1000l, portion in bar of what ſhe c in bar 
nieht claim by the cuſtom, this ſhall be no bar of her diſtri- — ve 
ory par t, nor {hall ſhe bring it into hotchpotch; and the ſhare, and 
went of the ſtatute by bringing things into hotchpot being Ves inteſ- 
preduce the portions to an equality, if the daughters are gal ut 
pbring in what they received in the life-time of their father, bar her of 
hf mult alſo bring in her legacy, or this equality will her ſhare 
| deſtroyed, and theſe conſtructive inteſtacies are not within _— . 
ute of diſtributions, . ILSS — da 
rw” ah tions. 


* 


Mr. Verney. 


This point principally concerns the heir at law, and fince 
wor lordſhip is of opinion that the refidue muſt be diſtribut- 
the directions of the ſtatute of diſtributions are to be 
werved, and the heir muſt have a ſhare, notwithſtanding 
y lands come to him by deſcent, or otherwiſe: And the 
wphters advanced with portions muſt bring them into hotch- 

t, and there is no reaſon why one part of the ſtatute ſhould 

pern more than another; it was uncertain whether thoſe . 

ons would go in ſatisfaction of what the daughters were 
duke by the cuſtom, or by the ſtatute + of diſtributions, [ +304 ] 
lit was known whether Sir George would make a will, er 
inteſtate 3 and it now appears he did not give theſe por- 

bis to the daughters in lieu of their cuſtomary ſhares, be- 

ule he had it in his power to bar the cuſtom by making a 

, Which he has done. In the caſe of, Gudgeon and Ram/+ 

the father did nothing to prevent the operation of the 


** m, ſo the daughter had two rights in her, and it was 8 
ſonable to conſtrue the 1000. a ſatisfaction for both of 5 
m, but here the daughters have but one right, x. i 
Ro Dr Ste aban. 


The 10007. given to Franciſca by the will of Sir George, 
to be brought into hotchpotch, for where there is an 
lacy, or. a ſurplus undeviſed, nothing is to be brought - 
d hotchpotch, but what was given by the father in his lifes 

& as an advancement ;z but this 1000/7. is a legacy or gift, 

the ſtatute can only operate on the ſurplus undeviſed, 

K is to be diſtributed, but cannot deſtroy the will. 


Lord 


r F ]⁰˙eQvL ]˙ ZVÄ nl ne 


* 
1 
2 
— 


Caſe 166. n. 
At the li W.. | 
Chance.. Friday, March the 6th, 
lor's houſe. | ranks > 
ins | MOTIONS, 
If the de-- T7773 4 ' +30 Va! 4 , , 
2 ANoNrMous. 
pleads in ene 16 _ 


ity, tations 1 i ed. 
r | 
119. | | Wa . ö 
[ +305 ] + ANONYMUS. | 
Caſe 167. 


Lord Chan- tions, the plaintiff too may except to the report, notwil 


cauſe, the pl 
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17 084115} +!" Lord Chancellor: 


Where Though the cuſtom does not attach till the death of Sir 


; equity de. George M beeler, and he had it in his power to control it 
n 8 z Yet 
Sevifed fur. till he does ſo, I ſhall confider his perſonal eſtate as ſubjeg w 


plus ta be it: This is not a caſe within the ſtatute of diſtributions 
ciftributed though I have declared the ſurplus to be diſtributed among 
2 the next of Ein, according to that ſtatute; but I only conſide 
any provi- it as to the perſons who are to take, but not ſo far as to dif 
83 turb the proviſions made by Sir George I Beeler, either in hi 
ror in his life time or by his will. | : 

lise- times or 141 reer 
by his will, ſhall not be diſturbed, and the children advanced by him ſhall not bring thei 
EA into hotchpoteh, for equity regards the ſtatute of diſtributions only as to the per 
who are to take. Sumi, part 3. ſect. 18, n. 13. Perk. 109. n. 56g. 


bar, he ean- _ "W g 
not move THE defendant put in a plea in bar to the relief ſought! 
_— „ the bill, and obtained an order for the plaintiff to make h 
hate n edectlon, Whether he would proceed at law, or in this Con 
election till and on the plaintifPs motion, the Lord Chancellor difcharge 
2 — this order; for the order goes on a ſuppoſition, that t 
the plea de. plaintiff has an ele ion, and yet the defendant pleads he 
nies he has intitled to no relief in equity, and therefore the plaintiff 
an election, not obli to make his election till the plea is argued; at 
but ſays he Mr. Solicitor General for the plaintiff, quoted the caſe 


—— Vaughan and Welſh, where on 2a plea of the ſtatute of lim 


. FF che plaintiff moves to confirm the Maſter's report n 
1or's/ houſe. and the defendant ſhews for cauſe that he has taken exc 


* . ſtanding his motion. 


Tf the plaintiff moves to confirm a report nifi, and the defendant ſhews exceptions 
© way except s. pr 


. , 
1 * 
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Fear verſus WINFIELD. = x (RE 
| 1 (2428 * 8 _ : 
TWO co-parceners, one married, baron and join lor” * 
ih the other fifter in @ letter of attorney to a 2 Lon Chan- 
to ſell the timber on the eſtate; which he diſpoſes of accord- x 1 Wh. 
ingly 3 the baron dies, and the feme brings this bill. to re- * 
frain the purchaſer,” and her ſiſter from cutting down the One . 
inder, and the Lord Chancellor granted an injunction niſi, fins wi 
at allowed the cauſe ſhewn by the defendants this da ; —— 
ir though in law the letter of attorney was determined 51 and fifter in 
ws good in equity, and an injunction ought not to be grant- 2 
purely to deprive the purchaſer of his bargain, when one fell the 4 he 
lter had undoubtedly a power, and the other knew what ſhe der which 
ad, and do not pretend ſhe was impoſed on, and is to have ds eros 
uf the money; and his lordſhip ſaid, that fince the other Baron ic 
fler had a power by law to cut down the timber, he did not the Court 
ow how He could reſtrain her, but the plaintiff ought to fe an 1. 
nen partition : And though this cafe was different, he de- jundion, | 
tired himſelf not ſatisfied with the caſe of the Earl of C 1 
trfield and Mr. Viner, which was quoted by the council letter of at- 
* phintiff. The Earl of Chefterfietd-was intitled to one gend 
burth, and Mr, Finer to three fourths' of an eſtate ; Mr. — 
Finer was for cutting down ſome timber off the eſtate che the wiſe 
hl was againſt: it, and filed a bill againſt Mr. Fu, and n ont 
lord Cowper granted an injunRion, and referred it to a Maſ: and was to 
it, 6 ſee what timber was fit to be cut down, and to make have half 
e cdereof, and the money was to be paid to the parties he 
to thelr intereſts, for both having a title by law 1 
ud one being deſirous to have the timber felled, and the hada — 
% oppoſing it, it became neceſſary for a Court of equity by law to 
b terpoſe. | 5 7 : 77 cut down 
Cote win 7 | Bs. timber. 
or ger —— ——ͤ— 
5 dn u. and to pay che money to the parties according to their — * 


e e is Rat of ante | Chance 
er mage by the f Ma plai 8 
may move of mary for a8 ur og ew, r 
n e for a Serjeant at Arms in all caſes on Lord Chan- 
Hu A a cepi corpus, though it was warmly infiſted _ <7 
Ru a motion was proper only where the fines and 0p Frog 
Serjeapt at Arms in all caſcs on the return of a rar iS4f 


© 4&4 % # 


amerciaments 


% 


x Di n. N Hal. 0 
[ #306 1 amerciaments belonged ta the Sheriff, as Inf Midd!e/ex, & 


for then it would be to no purpoſe to amerce him for not 
bringing in the bady, but that in other cafes, you might have 

© the party brought. in by habe as : corpus, or the bail 1 
8180 ee it | N 


= n DS 


d At 9 943 . 4-3; (144 ; 


ee bun, Merch the gh... 19 
Jin 5 ON 

bs bouts: r PLEAS AND DEMURRERS. 

Lord 

9 Repu verſus sr fine = fTON, Lady corro 

78 "4; can 44 4 uy 2140 

a | | 4: o: 23 bn. 11 

: | Mx. Attorney General for the defendants, , We 

„ Jekendant Lady Cotton, he 


74, in — - way, decreed. the benefit. of her marriage ſettlement, unleſs 
ata, ; the defendant T refuſih within ſix months after he came of 

un ra e, ſhopld ſhew gauſe to the contrary: Mr. Frefaſit came 
1 dige, and he ang. his ſiſter file their. bill to diſcover whe⸗ 
1 ther the defendapt,Lady Cotton did not agree to Waive the 

ted karg. of her marriage articles, on Mr. 77h ſettling her 
father s perſonal eſtate, in truſt, for her. ſole and ſeparate uſe 

aka and to be relieved again, the ſaid; ſettlement, and to have ar 
or 5 aggount and duripütion of their father's, perſonal. eſtaef 
The defendants pus in a fall anſwer to the gilcovery, and deg 

nied all fraud and impoſizion, and pleaded, the marrigge ff 
be and Io cg 0 the, relief ſopght by Mr, Tre 

WER . EA 7 ; at! 95 37561 10 hieß nne 


ay 5 N cannot be varied or 8 A a 1 a new bill, an 


5 « this 1 is an abſolute decree ab initio, if a infant Iden 1 

Potty comes of age cannot ſhe good, cauſe to the contrary : Al 

infant indeed, after he comes of age; may bring an origin 

bill to ſet afide a decree; for fraud ard colluſion between thi 

plaintiff and his guardian, but there is no ſuch ſuggeſtion 1 

this bill, and we have denied. by our anſwer. In thi 

* 8 Caf. - caſe of Sir John Napier and La y Ef:5ham Howard it wa 

adjudged, that an infant when he came of age might amen 

His anſwer, but could not file a new bill, or amend the old 

And Mr. Trefufs may have any relief he is intitled to, unde 

the reſer vation to ſhew catiſe; and à decree, whether it! 
inrolled or not, may be pleaded to an original bill; if it 


not inrolled, the party who thinks himſelf aggrieved by it 
ma 


Id 


is 13 
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af be relievec by a. rehearing. if it is inrolled by a bill of 
ot tie, or ſure this decree may be: pleaded as a lis pendens, | 
ve WI ad theſe decrees againſt infants never are inrolled, fo if a 

eee could not be pleaded till inrollment, infants on their 

ang of age might always bring new bills. 


+ Mr. Solicitor General for the plaintiffs. | 1307 J 


We do not ſuggeſt or ſuppoſe there was any fraud, or col- 
ba in the former cauſe, but we ſay that our guardian did 
N, Wn make 2, proper, defence, for want of being acquainted 
ah ſeveral particulars, eſpecially with an agreement of Lady 
(on with Mr. Trefufts to waive the benefit of ber marriage 
btlement ;.the defendants fay, a decree-cannot be impeached 
a new bill, I.agree that by the rules of the Court an ab- 
flute decree cangpr, whether it is inrolled or not, but this is a 
keree niſi ; and till the day for ſhewing cauſe is paſt, it is in 
kipence, , whether it will be abſolute or not, and till that 
ame e it is not a complete decree, and if our cauſe ſhould be 
pred, the. decree. could never be made abſolute, and then 
bs plea would be allowed, on a ſuppoſition which. proves not 
me; and. it is more allowable to ſet aſide decrees againſt in- 
Ines by. bill chan any other decrees niſi, becauſe other defen- 
ve anfkats are tied down to ſhew cauſe on the pleadings, but an 


ate ant, if his defence is imperfect, though there is no fraud 
1100 Feolluüqn in the caſe, may amend, his anſwer, when he 
Jet 


unes of age, if an infant is plaintiff he cannot amend his 
W, but ma | file bill againit his prochein amy, if he hae 
Ken guilty. f apy fraud or colluſion; But if he is defendant, 
Es made a party invitus, and he may amend his anſwer, 
wd file 2.bill of. diſcovery to that end againſt the plaintiffs in 
he former cauſe, and great part F thĩs bill is for a diſcovery, 
d the plaintiffs further pray a iſtribution of their father's 
rlonal eſtate; and the fiſter, one of the plaintiffs, was not 
puty to the other cauſe; ſo. this is not a bill to vary the 
mer decree, but to enable us to ſhew caule againſt it, and 
r further relief, and is: in) naturet of à croſs bill, in which 
we the plaintiff cannot plead the dependency of the original 
ut, and. it; as proper that Mr. Trefwfis ſhould amend his for- 
kr anſwer, and that both caules ſhould come on together. 


« ® 7 
564 41441 % 


NA Mr. Wilts. 
OE EIT | £758 7% ö 

The defendants: have pleaded this decree as a final judg- 
Kut, whereas a decree niſi can be pleaded but as lis pen- 
dens, 


* 
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dens, and only in bar of the ſame bill; but the defendam 
may bring a eroſs bill both for a diſcovery and relief, becauſe 
be may have a more adequate remedy, by ſetting forth his 
caſe as plaintiff, than by way of defence. Sir John Napier 
was both plaintiff and defendant z but Mr. F. er brought 


no croſs bill. | 
* TDord Chancellor. 


It is agreed by both fides, that an abſolute decree cannot 
| be called in queſtion by bill, for that would make cauſe 
{ +308 ] endleſs ꝑ and decrees contradictory; but it muſt be final, 
unleſs it is reverſed on a rehearing, or by a bill of review, 0 
A decree 22 appeal: A bill was filed againſt the infant to have the be- 
2gaiuft an hefit of a marriage ſettlement, and a decree was made for the 
infant niſi, plaintiff,” and the infant had' a half year given after he c 
Sc an ef age to ſhew eauſe againſt this decree, but this was an at 
E decree. ſalute "decree, the Court gave their judgment, and nothing 
And when Can hinder it being abſolute, but the defendant's ſhewing 
1 cauſe; but he cannot come in and controvert this decree by 
© ot ſet it another bill, (and I think the caſe is ſtronger againſt an in 
ade by ori. fant; becauſe he may amend his anſwer) but he may contre 
ginal bill, vert this decree two ways, if there was any fraud or collufio 
tauft log between the plaintiffs and his guardian by an original bil 
collußon or if matter that then appeared was not infiſted on, or if he 
between the has diſcovered new matter ſince, he may amend his defence 
py” and have a bill of diſcoyery, which was the reaſon I enlarged 
dian, but he the time for his ſhewing cauſe till the defendants had put 
may amerd their anſwers, and he may have the ſame remedy by amend 
his anſwer, ing his anſwer, as he propoſes by this bill: 80 the plea mu 
—_— ag. be allowed, wich this expreſs declaration, that the defendan 
covery to may inſiſt on all theſe things lu the other cauſe, and I wil 
that end. give him leave to put ina new anſwer, © 
of W iagty © ST 1. 91 is 
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_ VILLERS fr ure. verſus Lady OSBORN. 
n Dr. Hinchman for the plaintiffs, 

DYE „J 

MRS. Villers and Lady Anne Montague, are ſiſters chi 

dren, and Lady rn is ſiſter to the late Mr. N. aljngha 


deceale 


— — 


—— 


%. 


4 De Tem. g. Hill. 1129-30. 
ned, who by will deviſed a real eſtate of 1500/. a year 
tn Lady Q/born for life, and made ber executrix, and left 
au conſiderable perſonal eſtate, to the amount of 1 5001. 
and this bill is brought to ſet aſide the will for the inſanity of 
the teſtator, that a receiver may be appointed of the rents 
qd profits of the real eſtate, and for an injunction to ſtay 
waſte, and to compel Lady Oſborn and Mr. Percival the ad- 
ziniſtrator, pendente lite, to bring into Court all the per- 
ral eſtate come to their hands reſpectively, and to reſtrain 
them from getting in any more, or that if the will ſhould be 
cabliſhed, the reſidue of the perſonal eſtate might be di- 
inbuted among the plaintiff Mrs. Villers, and the other 
tert of kin to the teſtator, and I am humbly to move your 


pwer to ſecure the effeQs whilſt the will was in diſpute. 


7 


grant an adminiſtration pendente lite. An 
| Lord Chancellor. | 

I mas one of the Dele tes in the caſe of Pozwis and An- 
ur, and our chief reaſon why we thought the ſpiritual 
burt could not call in the effects, was, becauſe they might 
Fant an adminiſtration pendente lite. 


Dr. Henchman. 


The ſentence in favour of the will was given ex parte, 
nd we appealed inſtantly, and yet the Court was pleaſed to 
pant a probate to Lady O/born, and to order her the 4oo/. 
at of Court ; notwithſtanding an appeal from a final ſen- 
face ſuſpends the ſentence below, and ties up the Judges 
ands ; upon this we obtained a common inhibition and cita- 
wn tor Lady Oftorn to appear before the Delegates, and the 
A appearing at the return of it, we could only proſecute her 
bt the contempt, and we could have no relief ſince from the 
Mlegates, becauſe there has been no court day : If ſhe had 


appeared, 


+ The plaintiffs put in a caveat againſt the probate of the @ 4.309 ] 
jill, and the ſpiritual Court made an order on Lady O/born The ſpiri- 
v bring into Court 4001. part of the aſſets ſhe had received: tval Court 
for tho the Delegates, in the caſe of Powis and Andrews, l order 
ere of another opinion, yet in that very cauſe the Houſe of i, 6, © 
lords declared, that as the ſpiritual Courts had the juriſdic- brought 


bon to prove wills of perſonal eſtates, they had inherently a pete rhe. 


is in con- 


t. Caf. 126. 


30. 


De Jerm. S. Hill. 1125-56. 5 


appeared, the Court would have immediately ordered hey 

to bring in the probate and the money ; the defendant has no 

author y to collect in the effects, for our appeal ſuſpends the 

ſentence, and it is unreaſonable (he ſhould have the aſſets to 

defray” the expence of this ſuit more than we: It is ill in 

ſuſpence, whether Mr Waſbngham made a will or not, nei. 

ther ſide can yet claim the perſonal eſtate, and therefore it 

. ought to be ſecured, and not delivered to either fide, and 

Ar. admini- the cauſe is now as much undetermined, as when the 4000 

ſiration was firſt ordered to be brought in, and therefore there is the 

E. ſame roar ſhould be brought into this Court, and the ad. 

mines by a miniſtratſon pendente lite determined on the granting the 

grant of a probate, and did not revive on the appeal, but the Court of 
. 7M Delegates will grant a new adminiſtration ; and it will be for 
revive on the benefit of all parties to appoint a receiver and to ſtay 
appeal, but waſte, for it is ſworn that no care is taken of the real eſtate, 

the Dele- but that it is let to run to ruin, we are heirs at law of the re- | 

1 os verſion of the third part, though the will ſhould ſtand ; and the 

miniſtza- as the is tenant for lite, ſhe is anſwerable for any waſte com- 


1. mitted by ſtrangers. | 
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[ +319] 1494-4 Mr. Solicitor General for the defendants. 


It. is a queſtion, Whether the ſpiritual Court have a powe 

to call in the effects or not; if they have, then the orders to 

pay in the 400/. and to pay it out again, were good and le 

gal; if they have not, then it was right in the Court tore 

turn the money to Lady Or, which was called in without 
authority ; the bill is brought to impeach the will, or that 

Lady Q/born the executrix, may be declared a truſtee of the 
reſique of the perſonal eſtate” for the next of kin. The wil 

A will of as to the perſonal eſtate cannot be litigated in this Court, 2 
bd os * was ſettled by the Houſe of Lords, the 11th of March 1727 
cannot be in the caſe of Kerrick and Branjby ; and ſhe cannot be con 
ccntefted in Gdered as a truſtee for the next of kin, becauſe ſhe is thi 
ea". Only ſurviving fiſter, of the teſtator, and has no particul 
legacy left her; but they ſay they are proper to pray an in 
junction to ſecure the eſfects, becauſe we may make an ill u 
of the probate, but they forget that here is an adminiſtra 
tion pendente lite, and if the ſentence is ſuſpended by th 
appeal, the lis is ſtill pendens ; but ſuppoſe the admiviltr: 
tion determined by granting the probate, and not revived b 
the appeal, yet the preſumption is in favour of Lady Or! 


ang they have an abſolute inhibition on her, precedent wi 
7 citatio 


* 


er dation to appear, and which operates on the ſervice of it, 
no e though ſhe does not appear; and an injunction out of this 
he Court cannot be of more avail, ſo this is not like the caſe of 
to Nu and Andrews, here the proper Court has iſſued a pro- 
in WF ter proceſs, there was a vaſt eſtate in the hands of a perſon / 
ei. vorth nothing, and though the probate was called in, it was 
it ade uſe of in the mean time to receive ſeveral large ſums; 
nd nd ſuppoſe even a ſentence ſhould be given againſt the will, 

Lady Ofborm will be intitled to one third of the perſonal 
eſtate, which is of about $coo0/. value, and ſhe has received 
but 400/. and the plaintiffs have no title to call the money 
mt of the hands of the adminiſtrator, becauſe he gave ſe- 
rity in the ſpiritual Court. 


7 


for 

ſtay Mr. Mead. 

ate, | 

re- In the caſe of Powir and Andrews, the bill charged that 

andi the executor got in ſeveral effects, after the probate was 


alled in, that he was only an executor in truſt, and was 
vorth nothing, and yet had ſet up a very rich equipage ; the 
lefendant demurred, which was a confeſſion of the facts, 
nd the plaintiff had liberty to move for the injunction, at 
the fame time the demurrer came on to be argued : The true 
kcret of this cauſe is, That Lady O/born is above fourſcore 
ers of age, and takes the whole ſurplus of the per- 
ſonal eſtate as executrix, and therefore if the plaintiffs could 
lelay the probate during her life-time, no right would veſt 
uber, but Adminiſtration + Cum Teſtamento annexo, muſt [13111 
granted to the next of kin of Mr. Walſingham. 


» Wil 

t, 2 'Lord Chancellor. 

727 

conW There is no foundation for a receiver, or an injunction to 4 vent is 

s thy waſte, for the affidavits only ſay that the eſtate is unte- put in to 

culated and negleQed, not that any waſte is committed, or — 7 

n in int the adminiſtrator pendente lite, for his authority is ag tbe > 

11 u ermined by the appeal, ſo that he can receive no more, ecuter is 

liſtra * ordered to 
th Fae 400/. he had received into Court, and adminifation pendente lite is granted, fer- 

2 de in given for the will, a probite granted, and the 400. paid back to the executor, 

1i{tr; le parties appeal, the Delegates grant an inhibition and citation, the execvtor does bet 


Wear, and the Delegates not fitting, the ploinciffs file a bill tor an ir junction, and the 
denied an injunction againſt the adminiſtrator, or to bring in the 400. but granted 
*0junRioh againſt the executor, to rettrain him from receiving any more of the aſſets, 
Ul anſwer and further order. | | 
| and : 


"\ 
% ? 


* 


D Ws 8. Ri e 


3 vi has given ſecurity to anſwer for what lie has received 
If I ſhould reftrain the executrix trom getting in the effeg 
8 and ſhe ſhould die inteſtate, the adminiſtrator, De bonis not 
ec. would have the reſidue; but the ſpiritual Court hay 


nted- an inhibition, and cannot, grant an adminiſtration 
3 Vill the Court fits, o let an injuriftion go *till anſwer, an 
_ + ; farther order, to reſtrain her from getting in any more 6 oo 
tze affets, but not to bring in the 34001. becauſe that t was pa 
* ny: | ours her by oder of a Proper Judge. 
j 2 4 ö 
| T 


* DE 


LY 


1730. 
Tueſday, April the th. 
nb MOTIONS, 


Caſe 172. 

Rp n At the - 
"vp | Chancel- 

BIRD verſus OWEN. Jor's houſe. 

8 5 Lord Chan- 

| | | cellor. 

THE defendant, on a petition to the Maſter of the Rolls, 

tained an order to examine one of the plaintiffs, and the 

Kchein amy, ſaving juſt exceptions; and a motion was 

le to diſcharge this order. | f 


Lord Chancellor. 


The order muſt be diſcharged as to the plaintiff, but not 
to the prochein amy, for there is the ſame reaſon why a 
iendant may examine a prochein amy as a co-defendant ; A gefen- 
muſe otherwiſe the plaintiff by making a material witneſs dant by or- 
fendant or prochein amy, might rob the other defendants der may ex- 
the benefit of his teſtimony, and if he is examined to any — 
t he is concerned in intereſt, he may demur ; and amy, but 
wh he is intereſted in the coſts, this is no reaſon why not one of 
hould not be examined for the defendant, but why he + * 
uld not be examined for the plaintifl. ; 


—— 


+» 


3 | | : \ | 
ao ANONYMUS. Cake 193, 
+ at* | At the 
| 1 * 83 1 Chancel- 
IY the ſtanding rule of the Court, if the contemnor, lere houſe. 
Wrexamined on interrogatories, denies the contempt, the Lord Ch 
2 5 1 | t Ph * 
| Wt | { | | 4 Eodem die 
oe may take out a commiſhon to prove a contempt, and the contemnor can 
one commilſioner, and cannot eximine witneſſes, but may croſs examine the 
4 e, but the Court on application wil! give him leave to examine witneſſes to ſome 
WES , proſecutor 


2 


\ 
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proſecutor may take out a commiſſion to examine witneſſes 1, 
[+313 ] + prove it; and the contemnor can name only one com 
' ©  miffioner, and may croſs-examitie the proſecutor's witneſſes 
but cannot examine any witneſſes for him; but on prope 
affidavits the Court will give him leave to examine vitneſſe 

/ | to ſome ſpecial points, as the Lord Chancellor did in thi 
| caſe, and declared that he thought it a very hard rule, and 

that ſince the proſecutor might examine one in contempt ot 
interrogatories, he ought to be content with his oath, 


Caſe 174. Nedneſday, April the 15th, 
= In Court. i | 
Lord Chan- N 
N MOTIONS. 


Sir JOHN HIND COTTON and Lady COTTON 
f verſus TREFUSIS. 
Ant. Caf: ; 
1 THE defendant now ſhewed for cauſe, why the decre 
wy ſhould not be made abſolute, that he had put in a new a 
decree {wer ; and the Lord Chancellor allowed the cauſe, and faid 
ſhould not the plaintiffs muſt proceed upon the anſwer according to tl 


be made > 
2 rules of the Court, as in other caſes. 


againſt an | 
Hiſant, aſter he comes of age, that he has put in a new anſwer. 


Caſe 1 Wedneſday, April the 22d. 
aſe 175. 
* 2 | CHESTER verſus CHESTER. 
cellor. FT: 
Mr. Wills for the plaintiff. 


SIR John Cheſter by a ſettlement in 1587, made on h 
marriage by Sir Anthony his father, being tenant for life, re 
mainder to truſtees to preſerve contingent remainders, re 
mainder to his firſt, and every other ſon in tail male, 76 
mainder to himſelf in fee of certain lands of the yearly val 
of 11007. on the marriage of his ſon William in 1716; 8 
John and his faid ſon joined in a common recovery of t 
ſaid lands, in truſt, as to part of the value of yoo/. a yea 
to the uſe of William for life, then to Penelope his wife fe 
life, for her jointure, and as to the remainder, to the uſe 

M illiam for life, remainder of the whole after the 7 225 
ä M 
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Willem and Penelope, to truſtees for five hundred years, to 

i portions for younger children, remainder to truſtees to 

ſerve the contingent remainders, remainder to the firſt, 

every Other ſon of the marriage in tail male, remainder 

rultees for fix hundred years, to raiſe portions for [ +314 ] 

bers, remainder f to the heirs male of the body of Wil-* 314 
remainder to Sir ohn and his heirs. | 


fir John, on the marriage of the defendant his lo Joon, 
led lands of the yearly value of 1600/, to the uſe of John 
life, remainder of part to his wife for life, for her join- 

remainder of the refidue to John for life, remainder of 
whole tc truſtees to preſerve the contingent remainders, 
minder to the firſt, and every other ſon of the marriage in 

male, remainder to Sir Fob in fee. 1 


dr Jabn 2 being thus ſeized of the reverſions of theſe 
, and of other lands in poſſeſſion, made his will dated 
& 25th of January 1725, and deviſed to bis ſon William and 
pheirs, ſome few parcel of..lands in poſſeſſion, and his 
b in his houſe at Lickleflon ; and ſeveral legacies to his 
r children, and to his ſon John, the furniture of his 
eat 40807 for life, and after his death to his ſon; and „ 
his perſonal eſtate to his wife Frances, his ſon Fobn, and 
cn. in- law Mr. Toller, whom he made executors, and then 
lewſed to his wife, and his ſaid ſon-in-law, their executors, 
uniſtrators, and aſſigns, All his meſſuages, lands, tene- 
ſents, and hereditaments in Lickleflon, Marſton, and Mil- 
wwe, and elſewhere, not by him formerly ſettled or thereby 
Mer wiſe diſpoſed of, for the term of a hundred years, in 
ſt, to apply the yearly rents and profits, to aid his per- 
wal eſtate in payment of his debts and legacies, and when 
key ſhould be all paid, then he gave and deviſed the faid 
elluages, lands, tenements, and hereditaments, to his ſon 
ſn Chefter, and his heirs for ever. bats 


bn Chefter,, ſoon after the making this will died, and 
Km bis ſon, then Sir William Cheſter, is ſince alſo dead 
wut ilue male, leaving fix infant daughters, who as heirs 
by to Sir Jahn Cheſter their grandfather, filed a bill by 
prochein amy againſt Sir Fobn Chſter their uncle, the 
Mors of Sir John Cheſter their grandfather, and the 
tes of the terms of five hundred, and fix hundred years 
td by the marriage ſettlement of Sir William their fa- 
* 2 A ther: 


* 73¹5 ] 1 And it * plain from the words, and the intention « 
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ther; to be decreed the reverſions of the lands in ſettlement 
as heirs at law of Sir John Gaſter their grandfather, and 
the only queſtion is, ether theſe reverſions belong to the 
plaintiffs as heirs at law of e Cheſter their grandfather 
or to the defendant Sir John Chefter, by the will of his fathe 
Sir John and though this is a queſtion at law, the plaintif 
could not try it by ejectments, becauſe the intermediate tern 
for five hundred and fix hundred years are ſtill ſubſiſting. 


the teſtator, that the reverſions.of the lands in ſettlement d 
not pals to the defendant Sir John Chefter by this will. 


It is an eſtabliſhed rule, that heirs are not to be difinherit 
but by expreſs words, and that if the words are doubtfy 
they are to be expounded in their favour. The defendat 
relies on the words, And elſewhere, none of the lands in 
ſettlement are mentioned. in the will, except the capital me 
ſuage and ſome few parcels that lie in Lickefon, for all the re 
of the lands lie out of the three places particularly mentione 
but the teſtator goes on, Not by me formerly ſettled, whit 
words explain his intention; he does not ſay, the eſtates 
by him formerly ſettled, but all his meſſuages, &c. by hi 
formerly ſettled, and therefore cannot paſs, and theſe wo 
can be put in to no other purpoſe but to exclude them; 
defendant would extend the words only to the eſtates ſettle 
but then theſe words muſt be rejected as ſuperfluous, fort 
word Elſeꝛubere would paſs theſe rever ſions, though thi 
words had been left out, and they are different from t 
words, Not by him formerly diſpoſed of, for the reverſions 
the teſtator were not diſpoſed of, but they were formerly 
tled, and the words are of the ſame ſenſe as if the teſta 
had laid, All his lands not comprized in any ſettlement, 
the following words, Or thereby otherwiſe diſpoſed of, ihe 
that this was his meaning. | 


And the teſtator's intention appears further from the ot 
parts of his will, the lands that lie in Cicłliſlon, Mary 
and M:lbrooh, are rot above 400. a year, and the lands ſett 
in 1716, which are principally in queſtion, are worth ab 
11008. a year, and if the teſtator had deſigned to pals the 
yerlion of theſe lands which are ſo much more valus 
would pot he have particularly mentioned them ? 


1 Fi; 


_ —_— — 


* 
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His rſonal eſtate was near ſufficient to pay his debts and 
ties, and theſe remote reverſions were not 
rpoſe, and Sir William Chefler might have barred the 
merfion of the lands ſettled on bim. f * 


TS * 


The daughters, (if theſe reverſions do not « paſs habe: not 
e 4000. to be equally divided among n Tor their 


prtions. 


vir John deviſed nn ſmall parcels of land in fee to Sir 
Fillam Chefter of a very inconſiderable value, but with re- 
ul to the manſion-houſe, as the little piece bf gtound on 
nich the water-houſe ſtands, that ſerves the capital ſeat 
jth water, and cony-hills which adjoin to the park and 
nion houſe, and therefore it is reaſonable to ſuppoſe that 
& teſtator + deſigned the reverſions in fee ſhould defeend to 1316 ] 
& ſame heirs to whom he had deviſed theſe parcels. "ORE 


MIX. Verney. 
The words Or elſewhere will not always take in, even what 
teſtator is ſeized of in poſſeſſion, if it is of a confidera- 
rlue, 2 Ventr. 351, 1 Fern. 3. Wynne and Littleton, «5. 
reas the defendant would have lands of 1100/. a year paſs 
the words, Or elſewhere, though Sir ohn Cheſter hay. Par: 
larly deviſed lands of 400l. a year. ” 


— 


This caſe is very different from the caſc of Sir Litton Strodle 
rus Lady Ruſſel, 2 Vern. 621. there the words were, All 
uber lands, &c. out of ſettlement, and the reverſions were 
of ſettlement, and the words were general, All my other. 
z without any exception; here the firſt words are gene- 
and the following are by way of exception, and it is bs if 
teſtator had ſaid, the ſettled lands ſhall go as they are li- 
led, and I do not defign to diſturb the limitations, and theſe 
lions were not eſtates left in Sir ohn Chefter, but ac- 
limited to him by the ſettlements, though in ſuch a 
mer as he might diſpoſe of them. In the cafe of , Hyley 
Hic, 3 Mod. 228, (which is very near the ſame with 
n was judged, that the reverſion did not paſs; and 
ua man excepts all his lands that are ſettled, ſhall any 
ay, he did not mean his whole eſtate in ſetclement, but 
loch a part of it as he could not diſpoſe of. 

2 A 2 In 


| | De Term. Paſeh, 1130. 
In conſtrudtion of wills, che teſtator's view is to be cin 
fidered, which in this cafe. was to create an immediate fur 
for the payment of his debts and legacies, and therefore! 
could not deſign to paſs theſe remote reverſions, and if th; 
do, not paſs to his wife and ſon-in-law for the term of « 
hundred years, they do not paſs to his ſon the defendant 


John Chefter. 
Mr. Serjeant Eyre. 
JC 63 £3? bet i nn e 
1 "The — that follow, Or elſewher e& muſt amount to a 


exception, ar they are of no ſ{ignificatizn, for otherwiſe 
much would paſs by the words, Or e/ſewhere. 


1-1 $4: 43. « 6 j | 

- The truſt of the term is to apply the yearly rents and pre 
its, but what profits can be raiſed yearly out of ſuch diſtat 

reverſions ? and. thoſe, words cannot amount to a power t 

ſell, becauſe the debts are to be paid out of the annual pre 


ESCDCEALE SESPSLET Ss FE 


fits. 1 Chan. Caf. 240. Cary againſt Appleton. T 

| R excl 

In the caſe of Sir Litton Strode and Lady Ruſſel, the wor I 

do not come in by way of exception, and there all the lin in 

[ 4317 ] cations + determined at the death of the teſtator, in this cꝗi an 
there were many intermediate eſtates, and in that caſe il 1 1 

teſtator had expreſly devifed to his wife, part of the lands Willy, 


fettlement, which ſhewed, that it was his intention to x 
whatever he had a power over. 


A reverſion in fee after an eſtate tail is not aſſets at la 
or a fund for payment of debts ; ſure theſe lands we 
ſertled at the time Sir John Cheſter made his will, and are e 
cepted by it, if he had expreily deviſed the lands by him | 

fore ſettled, theſe reverſions would have paſſed, and will tt 
paſs by the words, Not before by him ſettled ? 


Mr. Attorney General for the defendant, Sir Jabs Chf 


All the eſtate of Sir Jahn C was in ſettlement, but 
lands particularly deviſed; Sir Miiliam Chefter had been 
ried twelve years, and had ſeveral daughters, but no 
male; and it was natural for the grandfather to prevent t 
eſtate from deſcending to the daughters, and to leave it 
his ſon Sir John, who was to continue his name: And 1 
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hve proved that this was his intention, ſo he has uſed the 
doſt general words to that purpoſe; a-reverſion will paſs by 
the word hereditament, and by all his hereditaments in ſuch 
urticular places, Or effewwhere, all the reverſions the teſtator 
ms ſeized of, will paſs; and it is a rule in conſtruction of 
Alls, that no words that ean have a meaning put on them, 
ſhall be rejected; but to what end could the words, Or el/e- 
where be made uſe of, but to paſs theſe reverfions ? when the 
rfator had no other lands, but theſe reverfions, that lay out 
i Lickleflon, Marſton,” and Milbroth,” and he could not have 
made uſe of ſtronger or plainer words. The decree in the 
aſe of Wynne and Littleton went upon this reaſon, that the 
ttator had only lands held in mortgage in the other coun- 
es, which would not have paffed, though they had lain 
wen in the particular places, nes the teftator had only 
bs real eſtate in view. 2 px 

The words, Not by him formerly ſeti led, the plaintiffs ſay, 
aclude all his lands in. ſettlement, but in the caſe of Sir 
lan Strode and Lady Rufſel, though the words were ſtronger ? 
b inforce the objection, it was decreed otherwiſe, and that 
m authority in point for us; there the words were, 4“ 
Haber lands, &c. out of fettlement, but theſe words, they 
Wy, are not by way of exception, the words neither in that 
ae, or ours, are expreſs words of exception, but they qua- 
ly and reſtrain the ſenſe of the others; there it might be 
ud the reverſions were in fettlement, for the word ſettlement . 
Abt mean the deed whereby the eſtate paſſed ; here the | 
words are, Not by him formerly ſettled : Theſe reverſions 1318 
fre not formerly ſettled, but were part of the old eſtate of | 
* John Chefter, remaining in him. 


_ Lord Chancellor. 


Tou need not go on, for I ſhall not determine a caſe of 
Wk conſequence without help, but let the cauſe ſtand over 
Uthe ſecond day of cauſes in next Trinity term, at which 
ne I ſhall deſire the aſſiſtance of the Lord Chief Juſtice 
Mond, Mr. Juſtice Reynolds, and Mr. Juſtice Price. Poſt. Caf, 


Tueſday, 


Pg we , We" oe. A 
5 B Terms! Paſth. 1530. 
cd base 2-0} ebnete cd e in: $560 
9 04 0 40 V7 7 1 |,» 1 Tueſday, April the 21ſt. | 
Rolle.. itt 2tir571) »0 em Hig vw Hits Hoon i! 
| 46161592 SH! non LEE verſus ROORK. ( 
10 noi! 0 i: lun & 81 31 fing 1 9. | 
HE defendant, - whilſt he was under age, borrowed: ſe 
.veralſums of money of Mr. Lee, and Mr. Lee and his wife 
joined in a fine, and mortgage. of their eſtate to raiſe thy 
money: The defendant after he came of age, promiſed t 
pay Mr. Lee what money he had received from him, Mr. L; 
died, and the plaintiff his wife, as his executrix, brought 
Dill againſt the defendant Rook, to redeem, and pay off th 
mortgage money: And at the hearing of this cauſe, ty 
;: queſtions, were, made, Whether this was a proper bill? An 
whether the defendant, ſince the ſtatute of frauds and pe 
juries, could be bound by this contract concerning lands 
which® was never put into writing? 


* 4 #71; as 2 


„„ dz ſder of the Rolls. 


mou 3 The defendant, after he came of age, having promiſed 
en a wort: pay the money, this is to be conſidered as the caſe of a perſ 
gage of f full age, and if I borrow money on a mortgage of c 
— {le a f eſtaie for another, I may come into equity (as every ſure 
bill againſt may againſt his principal) to have my eſtate diſencumbere 


him to pay by him, and the covenant in the mortgage deed to pay tl 


__ , Toney, will bind the defendant, for the money being be 
money, and FOWed for him, it ,is his debt, and the teſtator of the plaint 


ſo may was only a nominal perſon, but ſince it does not appear wi 


every forety money the defendant received, the plaintiff by conſent is 
— bring an indebitatus aſſumpſit, and the defendant is not 
and ſhall take advantage of the ſtatute of limitations; and is to p 


8 120. to the plaintiff, admitted by his anſwer to have be 
bnd. received, and the bill is to be retained till after the trial. 
ſumpſit. | | 

And the coyenant in the mortgage to pay the money will bind him, for it is properly 
debt and his covenant, and the mortgagor is only a nominal perſon. -— >. 
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113 91 + Friday, April the 24th = 
Lord Chan: | MOTIONS. & he 
ecllor , ame 


S TAINES verſus MADDOX, 


BY the decree in this cauſe, the money recovered 
brought into Court, and put out for the beneſit of the infa 


De Term. Pesch. 1530. 
A plaintiſſs, and the defendant was to pay coſts, and he The defen- 
wing run away, the ſolicitor for the plaintiffs moved the bunt 


Court to have his bill of coſts paid out of this money which wo pap'ihe. 


ns lodged in Court, and infiſted that a ſolicitor was always coſts, being 
wofidered to have a lien on the money recovered, becauſe it 790 h 
ms by his means, and at his expence. The prochein amy, — took | 
tho was father to the plaintiffs, and very poor, and ſtood amy poor, 
fable to the ſolicitor,” joined in the motion, and the infants the folicitor 


he plaintiffs did not oppoſe it; and the Lord Chancellor bier cake, 


manted the motion, but with ſome reluctance. out of > 
| ab. lodged / 
ia Court for the benefit of the plaintiffs, e their infocity. mn 
April the i ; Caſo 178. 
Saturday, April the 2 . DN.” ou | 
APPEALS AND REHRARN s. . 
HORNSBY verſus HORNSB T. $el. Caf. in 

| 1 73. 


Mr. Attorney General for the plaintiff, 


MR. Hornſby made his will, and deviſed to his executors, 
their heirs, executors, adminiſtrators, and aſſigns, all his 
ral and perſonal eſtate, in truſt, to ſell with ſpeed, and to 
py his debts and legacies; and gave to his ſon Jeſeph Cool. 
"to be paid with all convenient ſpeed, and to his ſon George 
zool. to be paid in convenient time after his deceaſe, and 
n caſe either of his ſaid ſons, Joſeph or George, ſhould 
happen to die hefore they received his whole legacy, or any 
part of the ſaid legacy, or the remainder ſo unpaid, was 
[to be paid to the ſurvivor, and if both died, their legacies 
vere to go to his two younger ſons :” George died in the 
lltime of the teſtator; and the only queſtion in this cauſe 
Whether his legacy is lapſed, or ſurvives to his brother 
Heh? And this legacy muſt ſurvive, 2 Vern. 207. Sir 1 
n Borlace deviſes to N. Miller 1 500l. to be paid him at 8. 
renty-one, to B. Miller 1500]. when he ſhall attain the 
le age; to E. Miller 1500). to be paid at eighteen years of 
8, or marriage; the like to A. Miller,; and in cafe one or 
wore of the aforeſaid children ſhould happen to die before 
i her, or their reſpeCtive + legacy, or legacies, ſhall be- [ 1320 
ame due to them as aforeſaid, his, her, or their legacy, or 
cies, ſhall be equally divided amongſt the ſurvivors of 
wn; and in caſe three of them ſhall happen to die before 

; their 
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Alheir reſpęctive ages, or days of marriage, their aforeſy 
legscies {hall be and remain to the 4.4, T1 Bag 2 
Aileen died in the life-time, of the teſtator, and it was de- 
cCWreed her 1500). ſhould furvive: 2 Vern. 378, Fol. is given 
Ode devites te Darrel Trelawny at twenty-one or marriage, and gov, tg 
zool. io his Elizabeth Trelawny at twenty-one or marriage, and if any le- 
Lebt. gates died before their legacy was payable, it was to go to 
ers at at, of the brothers an ſiſters of ſuch legatee. Darrel died in the 
IIs life-time, of the teſtator, and it was adjudged no lapſed le- 
died before, gacy, and that it ſhould, go to his fiſter. 2 Yern. 611. one 
— £9 the deviſed 300l. apiece to his three daughters, at twenty-one of 
we Ned bn marriage, and it any died before, to go to the ſurvivor; one 
thelife-time died in the life-time of the teſtator, her legacy ſhall go to 
of the teſta- the ſurviving daughters; And the foundation of all theſ 
— decrees is, that the deviſe over is to be conſidered as an ori 
go to the ginal legacy, and for this rraſon your lordſhip deereed, where 
ſurviving a legacy was given to 4, to be paid at twenty-one, and if he 
ne, died before, to go over, and. A died before twenty-one, that 
116, 6 * he to whom the legacy was deviſed over, ſhould be paid it 
Swizb, in immediately, and not wait till 4 would arrive at twenty-one 
— 9 and ſo. is the caſe of Papworth and Moor. 2 Vern. 283. foi 
* dende le is the fame thing wliether George die before, or after thy 
A, to be „ 0 195 
Paid at 31, | a {arr 
and if he die before, to go over to B; if & dies an infant, & ſhall take preſently, and ti 
wait till 4 weold be 21, for a deviſtover is to be conſidered as an original legacy. 
1 Anderſ. 33. Cal. 82. Ant. Caſ./25, N part x, ſect. 7, 3. 1 Las. 278. Fo 
ſect. 576, 56% 2 Yan gn, Dyer, 59, b. 2 Vers. 138. Moor 774. Caf. 106g. Yelv. 73 
1 Brom 85. Fi 's Parall. 1 part, fol. 42, b, part 4, ſect. 17. Swish. n. 9. 


lr. Solicitor General for the defendant. 


This legacy is plainly lapſed as to George, but the queſtio 
is, Whether it is a good legacy as to T2 ; he ſays, it is a 
original deviſe to him: No, it is firſt given to George, an 
given over upon a contingency to him, and though the w. 
is made in the life- time of the teſtator, it cannot take plac 
till after his death, and therefore when he provides for a cc 
tingency, he muſt mean for a contingency to happen afte 
his death, and fince this contingency could never ariſe, } 
20h could have no title; and this is plain from the words 
the with And in caſe either ſhould happen to die befere they r 
| ceived, &c. that is, if the legacies once veſted, but were n 

pail, but the legacy never Veſted in George, and theſe word 
diſtinguiſh this from the cafes that have been mentionec 
there the words are, If one dies before the legacy oy 


lye or payable, ſo if the legatee died in the life-time of the 

efator, he came within the words, He died before the le- 

7 was due or payable; but here the legacy is to be paid in 

qavenient time after the teſtator's death, no part could be 

weived till after bis death, but if it veſted, part was re- 

ed, the reſt was to go over. 

+ Lord Chancellor. [ +321 1 
Theſe are conſidered as immediate deviſes, which was the And for 
maſon why the Court firſt allowed a deviſe over of a perſon- * reaſon, 
Here is a deviſe to two perſons to be paid in convenient — pay 
ine after the teſiator's death, and if either die befgre the perſonaliy 
mole, or part is received, the whole, or the remainder is was firſt at 
p ſurvive to the other, and one of them dies in the life-time _ 4 
the teſtator, his legacy ſhall go over to the other: This legacy t B, 
ale does not differ from thoſe that have been cited, and the 20 legacy 
gendant has not produced an authority to the contrary : 2.2 'e * 
wat lands are deviſed to 4 for life, or in remainder to Bin in 4 | 
ke, if A dies in the life-time of the deviſor, B ſhall take nient time 
mnediateiy, though it is plain the teſtator did not defign — = 4 
lim an eſtate in poſſeſſion; and though the legacy is lapſed iu cat 4 
dio the firſt taker, yet the next man ſhall have it immer ther of them 


Wnely 5 ſo the decree by default for the plaintiff muſt be ſhould bap- 


| to die 
wade abſolute, i: ; | "kn " wal 


received the 
ſole, or part, it was to be paid to the ſurvivor, C dies in the life-time of the teſtator, his 
ity hall ſurvive to B. Chan. Rep. Prię contr. Clay. 
lands are deviſei to A for life, or in tail, remainder to E in fee, and A dies in the 
Name of the teſlat6r, hall take immediately. 


Friday and Saturday, May the 1ſt and 2d. 82 199. 
7 n Court 
Mrs. DIANA HOSIER, plaintiff. 8 


* HART, and FRANCES DIANA, his wife, the Mater of 
the. daughter of the plaintiff, Mr. Hawes, the next. of 
kin of the late Admiral Hofer, deceaſed, and Mr. Baker, 


bs heir at law, defendants. 
| Mr. Solicitor General for the defendant Boker. 


THE bill is bronght to perpetuate the teſtimony of wit- 
les of the marriage of the plaintiff with the late Admiral 
wer, and the legitimacy of her daughter, the defendant, 

| Mrs. 
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Mrs. Hart, and that being afterwards in the et Indie: 3 


4 De Term. Þ./h. 1740: 


Mrs. Hari. And the defendant Baker has preferred this pe. 
tition to your lordſhip, chat the depoſitions of Mr. P};ty, 
taken in this cauſe may be ſuppreſſed, and that the plaintiff 
the defendant Hart, and Mr. Reynolds, the examining clerk WI 
may be committed, OO 7 | i 

The plaintiff, and the defendant Mrs. Hart, as wite andi 
daughter of the late Admiral Hofter, brought an eje&ment 
for the recovery of his real eſtate, and had a verdict chiefly 
on the evidence of Mr. Philips, who ſwore that he baptized 


chaplain to a man of war, and relating the marriage, and 
birth of the + daughter among the ſea officers, and it com 4 
ing to the ears of the Admiral, he was at firſt greatly offene i” 
ed with him, but at laſt owned to him they were his wife and - 
daughter, and damned all church ſecurity ; this evidence h 
gave upon the trial, and his depofitions taken in this cauſ 1 
were obtained by corruption, and we hope your lordſhip wil ow 
ſupprels theſe depoſitions for that reaſon, and for the irre 
gularity in taking them, | C 
2 * 1 | e 
Mrs. Hafer entered into two bonds to the ſaid PBI. . 
each of the penalty of 1000. one for the payment of 500 1 : 
and the other for the payment of 501. a year to him for liſ 
as à reward for what he was to ſwear at the faid trial; d 
before the trial, the plaintiff being apprehenſive that if upo . 
bis examination theſe bonds came to light, (which ſhe ha 1 F 
heard Mr. Hawes had come to a knowledge of from M 4 
Broom, the pariſh clerk) the Court would not allow b 12 
evidence, ſhe took up theſe two bonds, and ſhe and M * 
| Hart gave another of 1cool., to Mary Thompſon, in truſt, f pe 
Mr. Philips, and which ſhe indorſed in theſe words, I af 3 


trial often ſaid, the bond was given him as a reward, and 


this bend to Mr. Philips whoſe right it is ; and Mary Themy 
figned this indorſement, and Philips before and after tt 


fuled to go down to the aſſizes, unleſs the plaintiff gave hi 
ien guineas; and ſome time after the trial he ſwore, 
the plaintiff would not give him an hundred guineas, . 
cauſe ſhould yet go againſt her; and often ſaid, it was a p 
Mr. Heſer's relations ſhould be wronged by ſuch a wom: 
and that he would not do again what he had done for her 
gain the Admiral's whole eftate, and that he no more believ 
ſhe was married to the Admiral, than the dog that was paſl 
acroſs the room while he ſpoke; and the plaintif alion 
kim a guinea a week till his death, af 


ter ir 
& a fu 
Bol, or 
limſelf 
was 


buld 
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After the trial, the bond being put in ſuit, the parties came 
ba new agreement, and the plaintiff, gave a note of 5co/. 
Mr. Ph:Jips, which has been fince paid, and a bond of 
bool. to Mary Thompſon de feaſanced, not to be put in ſuit 
three months after the plaintiff had obtained adminiſtra- 


pantiff brings this bill to perpetuate the teſtimony of her 
Atneſſes, and particularly of Mr. Philips, who being very 
ll the day he was to be examined, after he had been ſworn 
the Maſter, he refuſed to let the examiner take his depo- 
ftions, ' unle& the plaintiff would advance him ten guineas, 
b his examination was deferred till the next day, when ſhe 
ſrought the money, and whilſt the clerk was taking his evi- 
ſence, he knocked, and the plaintiff and Mary Thompſon 
ame up, and the plaintiff in diſcourſe with Mr. Philips laid, 
Good God! Couſin, how can you forget yourſelf to? You 
have ſtrangely loſt your memory, and Mary Thompſon com- 
be firſt down, and being aſked what Mrs. + Hofer did above, 
he ſaid ſhe was refreſhing Mr. Philips memory, and when 
the plaintiff came down, the ſaid to Mary Thompſon, Mally, 
Mr. Philips's memory is quite gone, he knew the Admiral 
bore twenty years ago, and now he {wears he knew him but 
he years before his death, and the plaintiff after went up 
in by herſelf, and when ſhe came down, ſhe ſaid, the 
would not for a great deal have been out of the houſe; and 
he examiner when he came down, told the plaintiff, upon 
ter aſking him how he had performed, that he had at laſt 
\ſwered to his fatisfaQion ; and Mr. Philips af erwards de- 
led, that he was very ſorry for what he had done, that his 
Aidence was falſe, that he had injured the Admiral's rela- 
ons, that he had not baptized the child, or ever ſeen the 
Umiral, and defired that what he ſaid might not be made 
blick till after his deach. 


Theſe bonds are admitted by the aſſidavits for the plaintift 
bhave been given to Mr. Philips, but not to induce him to 
me his teſtimony, but to borrow money on them, to enable 
Mrs. Hofer to go on with her law- ſuit; but did ever any one 
er into a bond to another to pay him 501. à year for his life, 
Ba fund to borrow money on? and he never borrowed but 
Al on theſe ſecurities, of Mr. Rogers, and that was for 
unſelf; but the defeaſance of the laſt bond plainly proves, 
as given as a reward to him to give ſuch evidence as 
id procure her the adminiſtration; becauſe he was not 

. 0 before 


on of the perſonal eſtate of the late Admiral: Then the 
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before to have the benefit of the bond, but it could not 
defigned as a ſecurity for borrowing money, becauſe the pay 
ment depended on a fact which might never happen, an 
aſked if th 
bonds were given to raiſe money on, he denied it, and fi 
they were given for a purpoſe not fit to be mentioned, by 


this appears from his own letters; and being 


which they very well knew, and that the laſt bond was 
in conſideration of his delivering up the others, 
His evidence, and he has diſpoſed of this bond 
as part of his eſtate. As to the irregularity, 


him, and the plaintiff ought not to have bech 


give 


and pivinj 

his wi 
a r. Phil 
ought to have attended the examiner alone, or the examine 
in the root 


during the examination; and as this is a bill purely to g 


uate teſtimony, it is proper for us to apply to your lord{hj 


in this manner to ſuppreſs theſe depofitions, and all th 


facts we have made out by our affidavits. 


The affidavits of the plaintiff, and of thoſe that we 


ſworn for her, were to this purpole. | 


Mrs. Hefier ſwore that ſhe was acquainted with Mr. Pl 
went to ſchool together 
how ſhe was ſtraitened f. 


lips ſeveral years, and that they 
Shrewſbury, and that knowing 


[ +; IJ money, he propoſed, and did raiſe her ſeveral ſmall fur 
524 I by + aflignment of the bonds; and others ſwore, that P| 


lips, had endeavoured to borrow money 


of them on the 


bonds, for the plaintiffs uſe, as he told them, and ſhe deni 
the bonds were given him as a reward or on any other occ 
fion, only to raiſe 100/. for himſelf, in caſe he ſhould 

arreſted going to the trial, and thatibeing told the ſubpœ 


was a ſufficient ſecurity, he 


promiſed to deliver them u 


that Mary Thompſon told ber, ſhe or Mr. Hart ſhould ne 
ſee Mr. Philips to ſerve him with a ſubpoena, unleſs th 
gave him the bond of 10001, that ſhe would endeavour 
perſuade her aunt to advance the money, and that the mig 

prevailed upon to leave her that bond; and that ſhe 
lieved Mary Thompſon kept him out of the way for this pi 
poſe, and that Mr. Philips was ſo ſenſible of it, that he p 
miſed after the trial to deliver up this bond; that this oby 
tion to the bond was made at the trial and over-ruled, 3 
Mr. Philips was examined, and ſwore, that the Vice-Adm 
owned the plaintiff and Mrs. Hart for his wife and daught 
that they never heard Philips make any ſuch declarati0 


but that he always ſaid he had ſworn the truth, and wil 
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the plaintiff and Mrs. Hart might long enjoy the eſtate; 
that ſhe gave the note for 50/. becauſe Mary Thompſon ſaid 
de had pledged the bond for that ſum, and that ſhe gave the 
yt bond for fear her bail ſhould furrender her up, and that 
lum T bompſon has often promiſed to deliver up the bond, or 
praiſe her money on it; that ſhe brought this bill to per- 
e the teſtimony of Mr. Philips, becauſe he deſigued 
go teach ſchool in Ireland, and that ſhe maintained him, 
þ keep him in London till he was examined, but denied that 
here was any contract for that 2 or any allowance, 
ſat he lent him ten guineas to pay for his lodging, but de- 
ied that he refuſed to be examined till ſhe did, but put off 
Is examination *till the next day, that he might have clean 
den: She denied that ſhe had any ſuch diſcourſe with Phi- 
u, or Mary Thompſen, relating to the cauſe, or with the 
mminer, or that he made her ſuch anſwer, that they went 
tp to give Mr. Philips wine becauſe he was faint, (but it was 
vorn on the other fide that the wine was in the room, and 
den him before the examination) that the plaintiff had 
ſeen often heard to fay, that Mary Thompſen had twice 
ieated her, and that ſhe had given inſtructions for a bill to 
filed againſt her to deliver up the bond, that Philips ſaid 
knew Admiral Haſer twenty years, that he always ſpoke 
the plaintiff's favour, and declared in his laſt illn:ſs, that he 
glad he had done her juſtice, and that ſhe had a great 
ny enemies; and that the plaintiff preſſing him for the 
md, he bid her be eaſy, and ſaid, By the living God you 
have it: That the Admiral owned that the plaintiff was 
Evite, and Mrs. Hart his daughter. 


Mr. Reynolds, the examining clerk, (whoſe affidavit was L +325 ] 
W read) being examined viva voce, declared, that Mr. 
lips was very willing to be examined, though he was very 
tand weak in bed, that growing faint, he defired ſomebody 
Wit be called up to give him wine, that upon his knocking, 
Ephaintiff came up, and gave him ſome, and then went 
, and that ſhe did hot prompt him, or complain that he 
loſt his memory, and that he did not examine him while 
body was preſent ; that one of the interrogatories being 
tbe plaintiff's family, Mr. Philips ſaid, he had forgot where 
Father lived in Wales, and defired the plaintiff might be 
«Kd up, and when ſhe came, ſhe informed him, that Mr. 
Wor at firſt ſwore he knew the Admiral but five years, but 
ben he read his depoſitions over to him, he faid he 
all miſtook, 


-- 


% 


J 
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. miſtook, he knew him ſeventeen years, that he ſigned the 


depoſitions, and ſaid. they were true, that Mary T hompſun 
met him as he came down, and aſked him if Mr. Philips had 


done Mrs. Hofier juſtice, and he told her he hoped he had, 


Mr. Attorney General for the defendants, Hart and his wife 


It will be of the utmoſt ill conſequence to us to ſuppreſſ 


the depoſitions of ſo material a witneſs after his death, fo 
our evidence of what he ſwore on the trial, muſt be very un 
certain. If a witneſs concerned in intereſt is examined, hi 
depoſitions are not of courſe to be ſuppreſſed, but it is a 
objection at the hearing of the cauſe, againſt their being 
read, as it would take off his evidence at a trial, and ſo a 
to what relates to his credit, and it is the practice of the 
Court to exhibit articles to the credit of a witneſs, but it wil 


depend on the evidence, when the cauſe is heard, whethe 


the depolitions ſhall be ſuppreſſed or not, and this is a bill fo 
relief, as well as to perpetuate teſtimony, and what the 
have ſworn, they may give in evidence on a new trial, an( 
may encounter the evidence of Mr. Philips by theſe witneſſes 
as they did at the former trial. So then the queſtion wi 
turn on the irregularity of the examination, the witneſs . 
fick in bed, and during a long examination grew faint, an- 
defires ſome wine, the examiner knocks, and the plainti 
and another come up, and give him wine, and then go dow 
again, and the exantiner gocs on; this is not. a ſufficie 

foundation to ſuppreſs the depoſitions, if a witnels is e 

amined at the office, nobody is fuffered to be preſent, but! 


the courſe of a long examination if the witneſs is tired, the 


let him go out of the office, and it is often [impoſſible to c 


otherwiſe, for an examination ſometimes holds two or thre 


[ 13260 


days, and then the witneſs may ſee whom be pleafes, and 
a witneſs in the courſe of his examination wants relief, it 
no fault in the examiner to call for it, and though it happen 
that the plaintiff was one + of the perſons who came up, t! 
is no realda to ſet aſide the depoſitions, if ſhe ſaid nothi 
to prompt him, and the examination ſtopped while ſhe » 
preſent ; afterwards the witneſs could not recollect the na 

of a place, and the plaintiff informs him, fure this is no 
good cauſe to ſuppreſs the whole depoſition when it has 

influence.on the material part bf. it, and it would be ha 
that Mr. Hart and his wife, who are moſt concerned in! 
tereſt ſhould loſe the benefit of all the depoſitions, " 
| xe $24 afWicd 2 + 19 WI 
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ritnels alight have gone out on pretended buſinels, and 
iked that or any other queſtion. * {8p 


Mr. Ferney for the defendant, Baker. 


Our objections are not only to the credit of Mr. Philips, 
it to his competency, and, if what is ſworn againſt him, 
w proved at a trial againſt a witneſs, the Court would not 
er him to be examined; and though here his examina- 
jon is firſt taken, our affidavits are not only ſufficient to diſ- 
xedit his depoſitions, when they come to be read at the 
ring, but to hinder them from being read, and to have 
tem fuppreſſed. | 

| Maſter of the Rolls, 


Theſe depoſitions ought to be ſuppreſſed for irregularity. 
I witneſs under examination at the office may go abroad, 
hom the neceſſity of the thing, and though this is a great 
Konyenſence, it is impoſſible to remedy it without depriving 
te witnefles of their liberty, and confining them till their 
mination is over, but here the witneſs is not diſmiſſed, 
t the plaintiff is ſuffered to iuſtruct him, which is a groſs 
tegulavity, and owned by the examiner himſelf ; If a wit- 
bs uncertain, or at a loſs, as to any - queſtion, the ex- 
miner onght to take it down that he is fo, and not ſuffer 
to inquire of the party concerned, and it is of no con- 
pence whether the queſtion the witneſs aſked the plaintiff 
u material queſtion or not; for if it ſhould once be al- 
d that an examiner might ſuffer a witneſs to inform him- 
in an immaterial point, it would raife endleſs diſputes 
at was ſo; but there muſt be a general rule in all caſes; 
n the juſtice of the Court depends on theſe paper depo- 
ms, great ſtrictneſs ought to be obſerved in the taking 
m: So if he was examined in the office, the examiner 
not to let him go abroad for information, or break off 
the middle of an interrogatory, but by him 'till he has 


ed his examination to that interrogagory, and therefore 
g mterrogatories are in themſelves an ichegularity. What 
examiner has ſworn, gives great weight to what is ſworn 
aſt him : Mary Thompſon lays that when the plaintiff came 
ſhe complained that Mr. Philips had loſt his memory, and . 
Ile had ſworn he knew the Admiral only five years, [ 32) ] 
"the examiner owns he firſt ſwore ſo, and then he is no 5 
Ks to the marriage, which was. ſeveral years before; 
this ſhakes the credit of the examiner, and confirms 


as their 


his death ; are perhaps dead who could prove the corruption, and whic 
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Tau, 


their affidavits; and this examination was not on * 
but procured by the practice of 28 plaintiff, and is a very Mir 
_ foul examination, the examiner Enew the plaintiff had beeu 
once at her lodgings, and entertained by her, and ſhe vu 
in the houſe at the time of the examination; and truly thei 
depoſitions of ſuch a man as Mr. Philips appears to be from 
theſe affidavits, is not worth preſerving, and makes way for 
the belief of what they have ſworn, and is confirmed by the 
defeaſance, for when the plaintiff had got adminiſtration 
committed to her, ſhe had carried her point; ſo here is ; 
foul ice and irregularity in obtaining this evidence, an U 
as Mr. Philips was examined at the trial, by producing th u 
record, they may {wear io the evidence he gave. | | 2 
I refer to his lordſhip what puniſhment the examiner ſhall * 
ſuffer, who I think ought not to be truſted for the future i {1 
the office. | pee te ak ide 
Lord Chancellor. Tk 
I agree with his Honour the Maſter of che Rolls, this if. '* 
$tions of a à bill to perpetuate the teſtimony of the plaintiff's witneſſt "I 
witneſswho of her marriage, Mr, Philips is her witneſs only, and tt 4 
queſtion is, Whether his depoſitions ought to be ſuppreſſed 
At a trial at law, as Mr. Ferney obſerves, if a witneſs 
proved to be corrupted, he is not ſuffered to give evidence 4 
riam, were here indeed he is firſt examined, and the queſtion un 


Whether the depoſitions of an incompetent or corrupt witne 
ſhall ſtand on the records of this Court, when the parti 


and the ex- were taken in a foul and irregular manner z the clerk knee ir 


— the plaintiff, and ſhe was in the houſe when he came to 
committed amine, ſome have ſworn that the wine and table ſtood in ti 


practice and 


to and Philips. aſked her for Mrs. Higſer, and Mrs. Thom) 


ing ol them, called her to him, ſhe ſwears the examiner bid her, aud tt 
the plaintiff ſhe 
being ſuffer- * 


examiner to years, and others ſwear, Mrs. 


being prev. Meg. Hofer is called up again: Can there be a greater mil 


he had been exaniitied on a trial to the ſame points, the plaintiff might give en 
ut what he ſwore. ; | | . | 


room when the examiner went up; the examiner knock 
upon the witneſs growing faint, and Mrs. Thomp/on came 


heard Mrs. Hofer ſay to Mr. Philips, Sure your memory 
very bad, when you ſay you knew the Admiral only 
told them Mrs. 
her was above refreſhing his memory, and this is confirt 
by the examiner ; the witneſs pauſes a ſecond time, and ti 


meanor than to let the party come up to inſtruct the 6 


dene 
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e? therefore theſe depoſitions muſt be ſet aſide, the ex- 
wing clerk committed, and diſcharged for unfair and ir- 
lar practice, and the plaintift muſt pay the coſts of this 
pol ation, and of all the affidavits. 


| 


+ Wedneſday, May the 6th. U $323 ] 

a'e 139, 

ANONYMUS. ly ly 
cellor. 


R. Guyon ſettled 800l. in truſt, for the ſole and ſepa- The credit» 
uſe of his wife, and to be at her diſpoſal, by deed or fine * 
and he was to be indemnity'd from her debts ; the jc a bill 

& made a will and died, her creditors file a bill againſt the after her 
hand, executor, and truſtee, for payment of their debts; «=p 42 
the Lord Chancellor decreed, that the huſband ſhould 1 
ndemnitied out of the aſſets, and all parties paid their for her ſole 
b in the firſt place, that the creditors ſhould be paid and ſeparate 
paſſu, and that her truſtee, who was a creditor, a mort- — 
ke, and a creditor by bond, ſhould have no preference, creed, that 
ſe a feme covert by law could not make a mortgage, or all the cre- 
into a bond ; but it was void, and ſhe might plead Non — . 
tum, but the executor, who was a creditor, had li- paid par 
to retain his debt, and the expences of the funeral, paffu, and a 
probate of the will, though the aſſets were in the hands mortgage 


and bond 
: truſtee. cr editor 


\ were not to 
ferred, becauſe a ſeme covert by law could not make a mortgage, or enter into a bond. 
that her executor, who was a creditor, might retain his debt, though the eſtate 
at in truſt, but not the truſtee, Ant. Caſ. 78. See the next following caſe, Ant. 
. 2 Chan. Caf. 54. * 


Wedneſday, May the 13th. * 4 
16 | Rolls, 
HALL verſus KENDALL. 


X Wright, by articles previous to his marriage with 
one of the defendants, covenanted to lay out 8gol/. 
u works, and that the profit and produce of the trade, 
e his wife ſurvived him, ſhould go to her for her life, 
ker her deceaſe to their children, in ſuch proportion as 
Wright ſhould appoint, and for want of ſuch eppoint- 
ſhare and ſhare alike. 

| 2 B Mr. 


— 
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Mr. Wright made his will, and his wife and two other 

executors, and taking upon him to diſpoſe of his whole re. 

and perſonal eſtate, he directed all his ſtock in the iro 

works, and all his perſonal. eſtate to be fold for the payme 

of his debts ; and deviſed all his real eſtate to his executors 

and their heirs, in truſt, to pay to his wife 4o/. a year for lif 

| in lieu of the proviſion made for her by the marriage articles 

and to pay his debts. The executors contract with the plain 

tiff for ſale of port of the lands, and agree he ſhall diſcou 

out of the purchaſe money 400/. the teſtator owed him h 

ſimple contract, and afterwards contract with him for th 

purchaſe of the reſt of the lands, and agree he ſhall retai 

out of the purchaſe money 200. which Mr. Wright owed h 

4 bond to the plaintiſt's brother, whoſe repreſentative the pla 

L 1329 J tiff is, the plaintiff f files his bill for a ſpecifick execution 

theſe articles, and the wife infiſts, that ſhe is a creditor b 

ſpecialty, and ought to be preferred to the demands of t 

plaintifi, and that if the Court ſhould eſtabliſh theſe article 

they would decree the executors to commit a devaſtavit, th 

aſſets being deficient to fatisfy all the creditors ; and the gre 

queſtion is, Whether the money raiſed by ſale of the eſta 

is to be conſidered as legal, or as equitable aſſets, in tl 
hands of the executors ? | 


41 Maſter of the Rolls. 


In the cafe of Degg and Degg, where an eſtate was deviſe 

to executors and their heirs, in truſt, to fell for payment 
_debts, I decreed that the money raiſed by the ſale was not 
gal aſſets, and the decree was affirmed on appeal by the E- 
of Macclesfield : But if an authority is given to executors 
ſell for payment of debts, or if the eſtate is deviſed to the 
and their heirs, to fell to pay debts, the money ariſing | 
the ſale is aſſets at law; but where the eſtate is deviſed 
them in truſt, calling them executors, it is only conſider 
Cre. El. 524,45 deſcribing the perſons who are to ſell, and I always ſtrong 
( 54.) incline to an equality among creditors. | 


Mr. Attorney General for the plaintiff. 


The executors, by the articles, expreſly agree, that ſ 
ſhall retain what is due to us out of the purchaſe money, ti 
retainer was part of the terms of our purchafe, and the 7e 


ſon why we gave ſo much for the eſtate, and the execute 
| ; can 


__. + _- 


” . | - 
1 
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ber nnot take advantage of one part 'of the agreement, unleß 
rei they will perform the whole; and Mary cannot defeat theſe 
iro cles, which ſhe herſelf entered into, Here is a general 
men ad ſpecial truſt repoſed i in the executors, which they m may be 


tors 
Ir lif 
icles 
Hain 
cou 
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r th 
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ed b 
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t, Ul 
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umpelled to perform i in this Court. 


I the caſe of Deeg Abd Degg, the hade were deviſed to 

perſons (who. were afterwards made executors) and their 

jeirs, in truſt, for payment of debts, the creditors by ſpe- 

talty had received part ſatisfaction of. their debts out of thb Eẽ 
onal eſtate; and they inſiſted to be: paid the re fidun, pre- 

krable to the other creditors, out of the money raided hy ale 

the rea! eſtate, and this brought om the — Wikd- * 

tier the money was aſſets or not? and your Honour decneenl . 

hey hould receive nothing out of this money, till the ah 
creditors had received as much in Proportion as they had ut 

of the perſonal eſtate, and the jreafon. of this decren Was, 

it by the ſtatute of fraudulent deviſes, a deviſe of lu ks - 

wid againſt a bond ereditor, except the'devile is tor payment 

of debts, ſo this deviſe ſtood as at common law, and th dei- 

ſent being broke by it, the bond creditors had no lien on the «© 
ds, + but could _ come into this Court to have "FE 335 2 ; 
t performed. . 


*2 hs J ' 


118 


- Mr. ang, oe for the defendans Mary <4 : 


A x deviſe of lands to executors to fell, implies 2 truſt, 60 t 
b not ſee how ſuch a deviſe differs from an expreſs deviſe | in 
miſt, Sc. and executors being in all caſes truitees by their 
ice, it is the ſame thing whether the truſt to ſell, is ex- 
eled or implied; and a creditor, by taking a ſuperior ſe- 
wity, depends upon his having gained a preference to the 


ng er creditors. Here the eſtate is expreſly deviſed to them 
(ed che name of executors; in the caſe of Degg and Degg, the 
ider ne was deviſed to them by their particular names, in truſt, 
ron 


in the following part of the will they were made execut- 
ind the Court therefore would not join together their 
fee of executor and truſtee; and the ſtatute of fraudulent 
friſes will make no alteration in this caſe, for all deviſes, be- 


de the ſtatute, broke the deſcent, and left nothing in the 
| kr, 


yg | Maſter of the Rolls. 

ne re 

cutq An executor or adminiſtrator is not a truſtee by his office, 
can 


W then he would be accountable only in a Court of equity, 
2 B 2 | and 


De n. Paſeh." 1730. 


and not at law: This caſe is ſtronger than the caſe of D 
and Degg, this is a truſt for a particular purpoſe, to pay 405 


8 year to the wife, and ſhe may make her election, to taks 
his real by the articles, or the will, and ſhe chuſes to ſtand by the ar 


eftate to bis ticles, whereby ſhe has a ſpecifick lien on the ſtock for { 
2 much as it amounts to, (for it was in the contemplation 0 
heirs, in the parties that the 800, ſhould be inveſted in the iror 
truſt, to pay works) and let the Maſter take an account of the real an- 
his wife -perſonal eſtate; and if there is not enough to pay all th 
_ * ny debts, ſhe muſt be paid the reſidue in equal proportion wit! 
his debts. the other creditors, and in computing what her proportio 
The money will amount to, an account muſt be taken of what is duet 
— 5 ber for principal and intereſt, and the plaintiff cannot r 
not aſſets attain,” but after the account is taken, he may conſider whe 
law, but im ther he will go on with the articles without retaining; for 
Moe 'a<juged the money raiſed by the ſale of the lands not tobe a 
— 5 * ſets at law, and I am ſure t are a hundred ſuch decrees 
the credit · for I think the teſtator deſigned this a truſt in the executo 


ors mult be to be performed: under the direction of n not 
legal intereſt, nN e reer 


* 6 
See cannot ee 5 Ses the next gromding colds; Ant. Caf, 61. c. 
It 5. 

1 creditor by ſpecialty muſt be paid in proportion to what His principal and i 
tereſt amount to, 

Nelſ. Fol. Rep. in Canc. 88, 195, 478, 2 Vern. 763, 61, 435, 106, 133, 405, 24 
1 Chan. Caf. 32, 248. Ver. 101, 63, 482. 2 Chan. Caf. 54. 1 Lev, 224. Went 
Off. of Ex. 46, 50, 73, 74+ Hern. 69. Stat. 21 H. 8. ch. 3. Dyer 234. Swinb, p 


6, _ Dyer 152, 26 4. 


DE 


TH ( +337 ] 
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1730. 
I Cur. Cancellaiie. 
Tueſday, May the 26th. 
cy, Coy 1902 Cale 18, 


MOTIONS. 


| ANONYMUS. 


THE uſual order was made, that Mr. Haywood, a ſolici- 
„ers bill, ſhould be rated by a Maſter, and he be examined 
in interrogatories what money he had received; and it was 
dow moved, that he ſhould be examined on interrogatories 
what ſums he had paid to counſel, and other perſons, on 
hdavit, of his having charged ſeveral items which the 
limfelf had diſburſed ; and the Lord Chancellor ſeemed very 
willing to break in upon the uſual courſe of the Court, but The order 
made an order, that the Maſter, in the courſe of the tax- £ 
ton, might if he Ts. by proper, examine him on oath to the Maſter 


my items contained in the affidavits, but not to any other, to examine 
the ſolicitor 


n perſonal interrogatories, only what money he has received, but may move on proper 
Midavits for the Maſter to examine him to his diſburſements. 


But afterwards on a motion to the Maſter of the Rolls, a 
general liberty was given to the Maſter to examine him on 
ah; and his Honour ſaid, he thought it very reaſonable, 
& ſhould be obliged to clear up every thing in that man- 

ur, b 
| Thurſday, 


De Term. 8, Trin. 1730. 
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| p o Thurſday, May the 28th. 


Ch A | 40 
Jor's Houſe; | 
Lord Chan- EX PARTE FERRARS. 
/ ccllor. 1 a ih, ") e 
EARL fers Ml geckioned the Court, that the inquiſition 
might be quaſhed, the commiſſion of lunacy ſuperſeded, 
and that he might have his liberty, being reſtored to his 
ſenſes; and he appeared perſonally in Court, with his ſiſter 
Lady Betty Shirley, the committee of his perſon, and Dr. 
Monroe his phyſician, who made an affidavit, that the Earl 
was reſtored to his ſenſes for four or fiye months lat: paſt; 
and being examined likewiſe in Court, he declared, hie be. 
lieved there was no danger of a relapſe, becauſe he was 
greatly afraid of running into any exceſſes, which might 
A hjnatiek bring on a return of bis diſorder, which phyſicians always 
. looked upon as a very good ſymptom ; but this petition was 
underſtand. Oppoſed by Mr. Lawrenge Shirley, brother to the Earl, and 
wg, peri- the committee of his eſtate, becauſe the inquiſition found 
| — wat him a lunatick with lucid intervals; and the ſurgeon and 
of the com- apothecary, who formerly attended him, made afhdavit, that 
miſſion, but after a ſalivation by Doctor Hale, he had enjoyed his ſenſes 
the _— for a longer time, and, yet relapſed ; upon which the Doctor 
— — it 38 over, as incurable, and that ſince that time, whilſt 
for ſome He was under the cart of Doctor Letuic, he enjoyed a ſanity 
months, to gf” mind for ſeveral months after a violent fever, and yet hig 
_ * diſtemper returned, and therefore his counſel humbly ſub- 
ly —_— mitted to his Tordſhip, whether it was not more adviſeable 
ed, becauſe _ to ſuſpend the commiſſion till after the fall of the leat 
— = _ to ſee whether his recovery was perfect or not; and men 
and was tloned the caſe of Mr. Vincent, a Yorkſhire gentleman, where 
found by His lordſhip had made the like order. And the Lord Chan 
the — cellor made an order, that the Earl ſhould have his full Ii 
—— — berty, but that the caſſetur of the inquiſition, and the ſuper 
weid inter- ſedleas of the commiſſion ſhould be ſuſpended *till the fir 


vals, day of petitions before Michaelmas term. 


Ant.Caſ.49. 
3 Fern. 15S. 11.4 
: E „ 


nao 


Mena 


* 


- + Monday, June the 1ſt. | | [#333 ] 
(HAMBERS, an infant, under the age of twenty-one years, ind Chan- 
by his prochein amy, plaintiff. cCellor, 


F CHAMBERS his father, and ELIZABETH his 
wife, and his younger brothers and ſiſters, and the Earl 
on  f EXETER, defendants. ; $38 


ed, 
1 Mr. Solicitor General for the plaintiff 


D. WILLIAM Chambers, on che marriage of his ſon John, 
ul be defendant, with Elizabeth Greenwood, by articles bearing 
hte the 18th of Fuly 1718, covenanted to add Zool. to 
the portion of EA/zzabeth, which was 3oool. and that the 
"2 Wi tcool. ſhould be paid into the hands of truſtees, to be in- 
jeſted in a purchaſe of lands, to the uſe of ohn for lite, 
remainder to Elizabeth for life,” remainder to truſtees to 
reſerve contingent remainders, remainder to the tirſt, and 
gery other ſon of the marriage in tail male, remainder to 


* Jun in fee, and two terms were to be limited to truſtees, one 
Fe b raiſe 2000/7. for the portions of younger children, pay- 
w— Mie at twenty-one, or marriage, or 1000/. for the portion of 


gor bounger child, the other for raiſing 3000. for the portions 
bill of daughters, in caſe there was no iſſue male of the marriage, 
md the money was to be put out on Government, or other 
keurities, at the diſcretion of che truſtees, till a proper pur- 
ſub. chaſe could be found, and the intereſt of the money was to 
s the profits of the lands when purchaſed, and the father 
leaf arther covenanted, on or before the marriage, to ſettle his 
deſſuage and lands in Derby, to the uſe of himſelf for life 
her Without impeachment of waſte, remainder as to part, to 
8. nabe his wife for life; remainder of the whole, to the 
iſe of his ſon John, and the heirs male of his body, re- 
Minder to himſelf in fee, the marriage took effect. In 
1120, the money which ſtood out in South Sea annuities, 
ks ſubſcribed by the truſtees into the South Sea Company; 
nd by the loſs of that year was reduced to about 3000. 
which have never been laid out in a purchaſe. William Cham- 
kr having made no ſettlement, the lands in Derby, on his 
lth, deſcended on the defendant Fohn, who conveyed 
dem to truſtees and their heirs, to the uſe of himſelf and 
he heirs male of his body, remainder to the heirs of Milliam 
dee, + and has ſince barred the intail by a common reeo- [ 4334 ] 
very, 


+ 
8 


very, and the eldeſt ſan of  Jobn filed this bill againſt the 


- 1 diſmiſſed; by the Court of Exchequer, December the 12 
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truſtees, his father, mother, and brothers and ſiſters, to 
have the money laid out in a purchaſe of lands, to be ſetiled, Wl, 
purſuant to the articles, and the younger children to abate in ¶ xi 


Proportion to the loſs, and the lands in Derby conveyed in 


ftrict ſettlement. This loſs muſt not fall on the truſtees, fox 
not only the act of Parliament indemnifies them, but the 


articles alſo authorize them to place out the money as ther T 


pleaſed; and therefore the juſtice of this caſe is, that the mm 
younger children ſhould abate in proportion with the elder, 
ſon, and as by the articles they were to have 2000. which 
is one third of the whole money, and if there was no ſon, 
the daughters were to have 300ol. which is the half of the 
money ; ſo they ought to have the ſame proportion of what 
is left, whereas if the younger children are to have the 
whole 2000/. they will have twice as much as the plaintiff 
and the Court will not pat this conſtruction on the articles 
ſo contrary to the intention of the parties, and therefore ag 
we were at firſt intitled to two thirds, and they to one, the 
loſs ought to be borne in that proportion. 


The next, queſtion is, How the eſtate in Derby is to be ſet 
tled ? John contends, that by the articles he is to be tenant 
in tail, and that he ſettled the lands in that manner, and h: 
ſince barred the intail by a common recovery: If this is the 
meaning of the articles, it is in vain to pray a ſettlement 
which he may deſtroy as ſoon as it is created; but this is: 
reaſon why the Court ſhould not direct ſo vain a ſettlement 
but a ſtrict ſettlement to be made, as hath been done in man 
caſes, as in the caſe of Ve and Eriſey: By articles of mar 
riage, lands were covenanted to be ſettled on Richard Erie 
for life, without impeachment of waſte, remainder to th 
heirs male of the marriage, remainder to the heirs male e 
Richard Eriſey by any other wife, remainder to the heirs fe 
male of the marriage, Cc. with a power to Richard to mak 
leaſes; and a ſettlement was made in the words of the arti 
cles: The marriage took effect, and Richard Eriſey ſuffere 
common recoveries of the lands, and fold great part e 
them, and deviſed the remainder, and died without iſſu 
male, and the iſſue female of the marriage filed a bill 
have the lands ſettled in ſtrict ſettlement, according to tl 
intent of the articles, and to have a ſatisfaction out of t 
aſſets of Richard Erifey'for the lands he fold : The bill . 


172 


N 


/ 


De Term. S. Trin. 1730. 


, but this decree was reverſed by the Houſe of Lords, 
obe 12th of February 1727, and a decree was made according 
„o che prayer of the bill, though the ſettlement was made 
tefore marriage. | | | 


+ Mr. Attorney General for the defendants, [ #335] 


The council for the plaintiff have produced an inſtance, 
vhere the loſs has been decreed to fall on one who has a 
charge on the inheritance ; the charge is certain, the value 
if the lands to be purchaſed is uncertain, and the charge 
xmains the ſame, whether the lands to be purchaſed are of 
nore or leſs value; and the money being to be laid out in 
knds, is to be conſidered as a real eſtate, and if the lands 
ad been purchaſed and fallen in value, yet this certain pe- 
mniary charge muſt have been raiſed : The money at the 
ime of the articles was inveſted in South Sea annuities, 
which might fall in value, yet the parties have not provided 
br an abatement, if ſuch a caſe happened. Suppoſe the 
lock had roſe according to the expectation of the parties, 
he younger children would have been no gainers by the riſe, 
ut the plaintiff would have had all the benefit: ſo by pa- 
y of reaſon, he ought to bear the loſs, and if the money 
ad been laid out in lands, mines, eſcheats, and other ca- 
ul profits would have been his, : 


The general rule relating to marriage articles is, that where 
knds are covenanted to be ſettled in tail male, a ſtrict ſettlement 


m2" all be made, if the intention of the parties does not ap- 
mM" ar to the contrary, becauſe otherwiſe they ſhall be ſup- 
Erich cd to have meant ſuch a ſettlement; but in this caſe the 
0 


wiies have declared their intention to the contrary. Wil- 

m Chambers knew what a ſtrict ſettlement was, and has co- 
anted that the lands to be purchaſed ſhall be ſettled in that 
anner, but when he further covenants to ſettle his own 
ads, he has uſed a different form of words, which plainly 
ey his intention to be different, and he has limited differ- 

it uſes of the ſame lands: He is made expreſly tenant, for 
and John tenant in tail, and this. conſtruction of the 
rds is according to law, and the covenant is to ſettle on 
Wn and the heirs inale of his body generally, and not ſaid 

F his intended wife, and ſo it is not to be conſidered as part 
© marriage contract, but as a further advancement of 
on. 


Lord 
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Lord Chancellor. 


* the younger children happen to die before the age of 

on the mar- twenty-one years, or marriage, theſe contingent portion; 

riaze of his will never become due. Suppoſe the money had been in-! 
fon, cov, veſted in a-purchaſe, the younger children would have had 
nants to lay , 2 
out Go. no advantage of any accidental profit, but been only intitled 
ina pur- to the ſum charged, and in caſe of a loſs, would have had no 
2 80 remedy againſt the heir; but here the money is not yet hid 
fettled in Out in a purchaſe, and a deficiency happens, by placing it 
[ +336 Jout in a lawful way, f allowed by act of Parliament, which 
firict ĩetile· includes the conſent of every one; and the truſtees had alc 
ment. the authority of the parties to diſpoſe of it at their pleaſure 
1 if any gain had been made it would have gone to all the 
for the por- children in proportion, as hath been often adjudged in thi 
rions of Court: And now a loſs has happened, if the ſame pre 
nas er Portion of what remains be given to the younger children 

ildren, or j 

3000“, tor they have all that was deſigned them: The parties to thi 
daughter, articles never deſigned that they ſhould have two ' thirds 0 
3 the money, hut one third only, and deſigned to provide fo 


tons, and all the children; and therefore the defendants mult abate i 
further co- proportion to the loſs. 


venants, to - ; 
{-ttle his own eftate on his ſon and the heirs male of his body, the money, by being ſul 
ſcribed into the South Sea Company, was reduced to 4000!, 

The eldeſt ſon muſt not bear this loſs, but the younger children muſt abate in proportic 


And the As to the other queſtion, Where a proviſion is made fc 


peltedion children by marriage articles, the Court will take care that: 


are tobe effectual ſettlement is made on them, but theſe lands we 
ſettled on not deſigned as a proviſion for the children, but only tt 
the ſon in lands to be ſettled in ſtrict ſettlement ; and therefore there 


= Nan no reaſon to alter the nature and quality of the eſtate, whit 


ſettlement, is expreſly an eſtate in tail, and the covenant is ſaid to | 
for they only in conſideration of the' marriage, and not of 


were not 
defigned as childrea. 


2 proviſion | | 
for the children of the martiage, but as a further advancergent of the ſon. 2 Yer". 6 
$51, 79% 1 | 


* 


© F 
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| | At the 
HINTON verſus SCOT, & a'. * 
MR. Reynoidſon the defendant, married the defendant Mrs. 5 


Iyneldſon, the daughter of Mr. Scot, a freeman of London: 
Ur. Scot died, and the huſband (who had a conſiderable 
tion with his wife on the marriage, and had never made 
uw provition for her). aſſigned over her orphanage part to 
tees, for her ſole and ſeparate uſe during lite, and after 
ter deceaſe for her children: The creditors of the huſband 
fe this bill againſt the executors of Mr. Scat the huſband, 
le, children, and truſtees, to have this money paid to 
em as fraudulently aſſigned. 


Maſter of the Rolls. . . 

r meint 
[ ſhall ſuppoſe the plaintiffs to be creditors prior to the aſ- band in 
s of@nent, though they have not clearly proved it. The huf- PC * ant BY 
ind by law is intitled to the eſtate of his wife, but if he zug hiswite 
wnts the aid of this Court to recover it, he muſt make a wholly un-? 
wifion for his wife, before the Court will decree it to be Provided 
to him; and he could not recover this choſe in action ns 3 
thout a ſubpœna; and at law, if he ſues for a choſe in age part in 
hon in right of his wife, he muſt join her in the action; truſt, for 
if he dies before he reduces it into poſſeſſion, the action — FOTO 
es to her, and the Court impoſes terms on the huſband, uſe, his 
{that principle, that he who would have equity, muſt do [ +337 ] 


ty: 80 there only remains to be conſidered, whether creditors 


|; Ve plaintiffs are not intitled to the intereſt during the life of __ hay 
ly 18 huſband. The huſband has no title to it, becauſe he haf nor ft 


aligned it for the ſeparate uſe of the wife, then if I de- it ade, or 
zit to the plaintifts, I muſt break through a ſettlement I Pave tbe in- 


Ik a very reaſonable one, for where the huſband is indi- Rr 


lt, and the wife in a ſtarving condition, the Court has during his 
n obliged him to ſettle the portion on the wife, for her life, for 
ſeparate uſe ; ſo the bill muſt be diſmiſſed. thes 16 © 


reaſonable 
. | . ſettle:nent, 
ach as the Court would have obliged the huſband to make, if he had ſued for her 
age part here. | | 
Fm. 290, 302, 17, 61, 64, 68, 67, 190, 493, 501, 626, 659, 760, 707, 671, 401, 
Fern, 7, 18, 396, 161, 408. 1 Chan. Caf, 41, 271, 189, 225, 307, 181. 4 laſt. 
6, 87, Suppleat, to enteo. 310. 2 Chan. Cal, 23. Co. Lit. 351. 


IVedneſday, 


4 


Act. Caf, parts of the will, that theſe reverſions do not paſs. 
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— aodugſiay, June the 3d.“ 
* CHESTER verſus CHESTER. 
Lord Chief 4 i, 


Juſtice R2- Mr. Mali for the plaintiffs, ſtated the pleadings as a cat th: 
Lord Chief and then went on to this effect. 


Baron Rey- | | eſt: 
_ . IT is plain from the words of the clauſe in queſtion, a b 
yg from the intention of the teſtator, appearing out of othe 4 


175. 

0 Two rules are to be obſerved in the conſtruction of wil 
and both of them are in our favour: One, that an heir 
not to be diſinherited but by plain words, the other, th 
not only the particular clauſe is to be conſidered, but eve 

M pare of the will together, and if the words are doub 
they muſt be explained by the intention. 


Theſe reverſions do not paſs by the word E!ſewhere, tl 
lands particularly mentioned are not above 3oo/. a year, at 
the reverſion principally in queſtion is 1100/. a year, at 
it cannot be imagined that the teſtator would particularly d 
ſcribe lands of 300. a year, and leave thoſe of ſuch a gre 
value to paſs by ſo general a word, which is rather a word 

* courſe, like an c. and can ſerve only to paſs ſome li 
quantity that belongs to the lands particularly ſet out, thou 
it ſhould lie ont of the three places, as was adjudged in 
Thomas Littleton's caſe, reported in 2 Ventr. 351, and 
1 Vern. 3. and 2 Chan. Caf. 51. by the name of #1 
verſus Littleton. Wynne being ſeized of divers lands 
fee, in the ſeveral counties of C. M. D. within the dot 
nion of Walef; and having likewiſe divers other lands 
other counties within the dominion of Wales, made over 
. him in mortgage, which were of more value than the otl 

lands; he deviſes all his lands in the counties of G. M. 
and all his lands elſewhere, within the dominion of , 

{ +338 ] to Sir John IVynne and his heirs. It was adjudged, t 

the mortgaged lands did not paſs by this deviſe, for heco 
not be thought to mean to comprehend lands of fo m 
value under the word Elſeubere, which is like an De. 
comes in currente calamo; ſo if he had ſtopped at the u 
| Elfewhbere, it could not be ſuppoſed he deſigned to pals th 


re verſions. 


6 Ce. 39. 


—— — — 


a . 
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But the words, Nor formerly ſettled, which follow, explain 
his meaning, and ſhew he deſigned theſe reverſions ſhould 
pot paſs, for then he would have uſed the words, Net diſpoſed 
V which he mentions after, and to ſay that he only meant 
that the eſtates limited by the ſettlements ſhould not- paſs, is 
o fay, that he put in the words for no purpoſe, for thoſe 
eſtates could not paſs if the words were left out, and I can 
ind no difference between the words, Lands not formerly /et- 
ted, and the words, Not formerly comprized in any ſettlement : 
$ that this clauſe conſidered by itſelf, will not ſupport the 
conſtruction the defendant puts upon it. 


iſe 


But our conſtruction is ſtrongly confirmed by the other 
tauſes of the will. The deviſe is, firſt, to truſtees for a 
hundred years, in aid of his perſonal eſtate, to pay his debts, 
ud then to Sir Jabn and his heirs ; but theſe reverſions are 
dot proper for payment of debts, and no lands come to Sir 
my but thoſe which firſt veſted in the truſtees. It is ab- 
ud to think theſe reverſions paſs to the truſtees as a fund for 
he payment of his debts, the fund is very ſufficient without 
dem; and if it was not, theſe reverſions would be uſeleſs, 
br the money is to be raiſed out of the annual rents and 
jrofits, and Sir William might have barred the reverſion of 
de lands ſettled on him, becauſe he had an intermediate 
late tail in him, (though he could not bar his eldeſt ſon) 
mdf his lady had a fon, the reverſion would be of no value, 
daughters too had only 400/. provided for them by the 

ktlement, and the teſtator, on the marriage of the defen- 
wt, had ſettled lands of 1600. a year on him. 


His intention further appears from that clauſe of the will, 


* which he deviſes ſome ſmall portion of lands, as Bury 
. eee and Cony Hills, to Sir Wilkam Cheſter in fee, which 
e ou to the plaintiffs by deſcent; and no reaſon can be 
| . , why he ſhould deviſe theſe lands to Sir William, but 


lat they might go with the manſion houſe, Cony Hills lying 
atiguous to it, and the park; and a water-houſe being 
ton Bury Piece, to ſupply the houſe (which lay very dry) 
in water; and if his intention was to unite theſe eſtates, 


= he did not deſign to deviſe the reverſions from his 
meters. 


As to the words, the caſe of Hyley and Hyley, 3 Mod. [ +329 ] 
a ſtrong authority for us. Hyicy had iſſue M illiam his N 13, 


Stockevood 
eldeſt verſus 


Sear. 


—— — —Uä— — — 
= — 0 — S 


A. B, «nd ing brothers or deſcend to the heir, and it was adjudged 
| ©, and io that the exception in the will did comprehend the reverſio 


whatſoever 


"I ww 
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eldeſt ſon, who had iſſue, Peter, Charles, and John, he de 
2 viſed 1000/7. to his eldeſt ſon, and ſeveral parcel of lands t, 
ande, to 2 others; then he gave to Peter; lands in tail male, to John 
a houſe, and a manſion- houſe in tail male, and in like manner, anoth 
to C : _— houſe. to Charles And all the reſt, and remaining part o 
and a/f se his Eſtate, he deviſed to his three grandſons, equally to be 
refl and re- divided amongſt them, that only excepted, which he had 
maining part given to Peter, Charles, and John, and to the heirs of thei 
f ro, oy bodies, whom he made exccutors ; then he devifed, if eiths 
A, B, and Of his ſaid executors died without iſſue, the part of him ſ. 
C, that only dying, to the ſurvivor and ſurviyors, equally to be divided 
excepted John died without iſſue, and the queſtion was, Whether thi 


which b > reverſion of his houſe Ihduld be divided amongſt his ſurvi 


were ho in fee, and that it did'not paſs, but that without fuch an ex 
it was ad- ception it had paſſed. In that caſe the words are very ſtrong 
Judged, that Hl the reft, and remaining part of his eflate and ever; 
33 eſtates being car ved out of the lands, the reverſion mig 
prehendzd be ſaid, an eſtate Met before given. 2710 | 
the rever- ano 


ſions in fee of the lands and houſes de viſed to 4, B, and C, but this caſe is denied to be l 


The caſe of Mea and, Lydcot, 3 Mod. 229, Cart 

50, 2 Fentr. 250, is very different from ours. Willi 

Sellon ſetz ed in fee of the meſſuage in queſtion, and of d 

vers other meſſuages in the pariſh of St. Martius, and othe 

pariſhes, made his will, and thereby deyiſed his houſes i 

By adeviſe the other parithes to diyers charitable uſes, and then deviſe 

of all my 2 Reer Denne: 

meſſuazges, to Harris and Mary his wife, the meſſuage in queſtion, f 

lands, tene- their lives, and in the followiyg clauſe, the better to enab 

2 and his wife to pay his legacies, he deviſed. all his meſſuag 

„lands, tenements, and hereditaments whatſoever within t 

not debe kingdom of England, not above diſpoſed. of, to have and 

diſpgfed , hold, to her and her aſſigns for ever, and made her exec 

or tl trix, and judgment was given in B. R. that the reverlic 

touſe de- did not paſs, but was unanimouſly reverſed in the Exchequ 

viſed before Chamber, becauſe there were words in the deviſe to the te 

* 4. ꝗtator's wife, that would carry the reverſion of this houſe, 
Vin Fass. an hereditament not diſpoſed of, there the words were, 

above diſpoſed of ; tho? the houſe was ſettled, it was not d 

poſed of, here the words are, Not before ſettled, | 


And tho” the caſe of Sir Litton Strede verſus Lady R 
2 Vern. 621, ſeems to be againſt us, yet, when che real 
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of that caſe are conſidered, it makes greatly for us. Sir 
nin Litton, by virtue of ſeveral ſettlements, being tenant | 
; X Pay , > ak By a deviſe 
p nil after poſſibility of iſſue extinct of ſome lands, re- f 0 k 
minder in fee to truſtees, in truſt, for him and his heirs, Idi, ten- 
nd as to ſome other lands, being tenant for life, remainder mn: and 
p his firſt, and every other ſon in tail male, remainder to 1 f 
mſtees in fee, + in truſt, for the right heirs of B, whoſe [ +3 40 ] 
ir he was, and as to other lands, being tenant in tail, re- i 
minder to the right heirs of his father; the value of which the rever- 
nds was about 30ool. a year, and being alſo ſeized of lands r ww 
bis own purchaſe, both freehold and copyhold, of about unf ngen 
fool. a year, and poſſeſſed of a great perſonal eftate, made vil pat. 
lis will, and after a deviſe of part to his wife for life, and 
ther legacies, deviſed to his nephew all his other lands, te- 
ments, and hereditaments, out of ſettlement, provided he 
wok upon him the ſurname of Litton, and ſubjeQ to raiſe 
1000). in caſe the teſtator left a daughter: It was adjudged, 
that by the words, Out of ſettlement, the whole family eſtate 
ms well deviſed ; there all the eſtates tail ended in Sir Vi- 
bm Litton the teſtator, but here there are ſeveral eſtates tail, 
mtermediate to theſe reverſions, after the death of Sir Jabn 
leer; and it appeared plainly that he intended Sir Litton 
rode ſhould have the whole eſtate ; The deviſe to him is, 
m condition he took upon him the name of Litton; ſo it 
mald not be ſuppoſed, that he defigned the greateſt part of 
e eſtate ſhould go from him, and if he had a daughter, he 
targes the eſtate with 4coo/. for her, who would have been 
$ heir, And this charge plainly ſhewed he did not deſign 
e ſhould have the eſtate. There no lands of leſs value 
before particularly named, and he deviſed in the former 
it of his will, to his wife, part of the ſettled lands by 
me; which ſhewed he thought he had a power to deviſe 
em; and it is ſaid in that caſe, if the reverſions deſcended, 
me of them would go to the teſtator's ſiſter of the half 
bod, whom he could not be ſuppoſed ſo much to favour as 
nephew of the whole blood, whom he deſigned to keep 
bis name. In our caſe it plainly appears by other parts of 
* will, that he intended theſe reverſions ſhould deſcend, 
there are no words to ſhew his intention that they ſhould 


| 


Mr. Verney. 


The plaintiffs are the ſix daughters and heirs at law of 
eldeſt ſon of the teſtator, and have but 3000. apiece out 
5 8 of 


L 4341 } J Then the deviſe of theſe reyerſions muſt be by. the word, 


r 
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of an eſtate near 4000. a year, and it is proper to conſider 

the circumſtances of the family, for the queſtion js not, # 
Whether theſe reverſions can poflibly paſs by the words, but " 
whether, after a view of all circumſtances, we can ſuppoſe * 
that the teſtator intended to give them away from the eldeſt " 
branch of the family, 1 4m 


The deviſe is not of all his lands, which would have been 
ſtrong words againſt us, but in three particular pariſhes, and 
he would not have uſed theſe words, if he had deſigned to 
paſs all his lands, and part, only of the ſettled lands lie in 
theſe three places. | 


Elſewhere, but that word, though it is not always rejected, 
. yet it often is, and if we can ſhew the teſtator meant ſome- 
thing elſe by it, the reverſis/ ; ſhall not paſs. Mr. Vernon 
fays, the reaſon of the decree, in inne and Littletor's caſe 
was, becauſe lands of greater value could not paſs by the word 
Elſewhere, and in the caſe of Green verſus Armſtead, Heb. 65 
the ufe of the word is ſhewn, and that it is often put in, for 
_ the particular deſcription ſhould not be ſatisfactory and 
all. | | 


It is plain from the next words, Not by him formerly ſettled, 
that he did not defign to diſturb the uſes of the ſettlements 
part of the ſettled lands lay in Licbleſton, one of the places 
particularly named, and theſe words ſhew a recolleQion i 
the teſtator, and a deſign that they ſhould not pals, for ua 
leſs by theſe words he deſigned to exclude the lands, they cat 
have no meaning put on them, the eſtatzs that were ſettle 
he could not paſs, ſo unleſs they exclude the reverfions, the 
are vain and nugatory. The word Settlement has two ſenics 
ſtrict ſettlement, over which the party has no power, aud! 
ſettlement in fee or tail, over which he has; and the wor 
ſettled, in this caſe, muſt be taken in that ſenſe that will fa 
vour the heir, ſo theſe reverſions may be ſaid to be ſeltle 
though the teſtator had a power over them, and if he ha 
been aſked the queſtion, he would have ſaid the whole inhe 
ritance was ſettled, for theſe reverſions were not left in him 
but the whole eſtate was granted to truſtees. In the caſe c 
Sir Litton Strode verſus Lady Rufel, the teſtator had no ſo 
and he was making an heir in his room, ſo the deviſce bein 
bzres factus, was intitled to all the privileges and advantage 
of an heir at law; and ſince his intention plainly appeared | 
gi 


— . — — — — —ͤ—- . QQ tt ts a. 
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ze him all he could, it was reaſonable to decree him the re- 
lions, if they could poſſibly paſs by the words. In the 
at of Willows und Lydcot, the deviſe was not of all his 
od in three particular places, and elſewhere, but of all his 
ads Sc. ſo there was no reaſon to except one eſtate more 
am another. The caſe of Hyley and Hyley, is an authority 
point for us, and the words of that deviſe were ſtronger 
winſt the heir than of this. The words, All the re and 
ming part of my eflate, would certainly comprehend the 
erfiong That only excepted which he had given h Peter, 
Martes, and John, and the heirs L4 their bodies, why he had 
gen them the reverſions in fee. 


Here the teſtator deviſes the furniture of his houſe at 
Mey, to the defendant for life, and after his deceaſe to 
& ſon, but the furniture of his houſe at Lick/z/fon, and the 
ter-houfe,” to his fon William, and his heirs, to make 
houſe commodious to them, which plainly ſhews he 
a reſpect to the ſettlements he had made, and that he de- 

hed theſe ſnould + go, as the reverſions ſtood limited. II $342 ] 
the general words of the will may carry the reverſions, 

t the queſtion is, whether the intention of the teſtator 

not appear to the contrary. . 


Mr. Serjeant Eyre. 


Lickleftort park, which was in ſettlement, lies in one of 
three places mentioned, and the words, Not formerly ſet- 
ere put in, to diſtinguiſh the lands ſettled from thoſe 
were not ſettled, and the greateſt part of the lands in 
ement are not mentioned by the teſtator, becauſe he did 
leſign to paſs them, and theſe reverſions may be ſaid to 
atled, becauſe they go according to the ſettlements, and 
nfluenced' by them, and liable to be defeated by the te- 
vin tail. By a deviſe of all my lands, leaſes and mort- 
& will not paſs, and if the Court makes this diſtinction, 
re the teſtator has made none, how much more will it 
notice of what the teſtator himſelf has taken care to 
quiſh; In the caſe of Hyley and Hyley, the reverſion 
tot paſs: The words, Net formerly ſettled, are as much 
aception, as the words, That only excepted, for no certain 
h are neceſſary to make an exception, and no ſenſe can 
made of theſe words, but by way of exception. 


2 C Mr. 
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Mr. Peere Williams. 


An exception is tœſexclude what would otherwiſe be co 
prehended, but if the words, not formerly ſettled, were le 
out, the eſtates ſettled would not paſs, therefore the word 
muſt be put in, ro exclude the reverſions. By the word 

a Formerly ſettled, the reverſions would paſs, and it is nonſen 
: to ſay, not formerly ſettled, and formerly ſettled have the ſan 
meaning; and the counſel for the defendant can quote 

caſe, where, by a deviſe of all my lands not by me forme 

ſettled, if an eſtate tail ſtood out in a third perſon, the reve 

fion pafſed : The teſtator is not ſuppoſed to be at the trout 

to deviſe what is of no value, and what can be ſo ſoon d 

{troyed by the tenant in tail. By this deviſe; he gives t 

lands, the things he had not ſettled ; he does not ſay t 

eſtates, or ſo much of them as he had not ſettled. I 

- word E//:wvkere might be put in by the ſcrivener, but t 
ſubſequent words muſt be inſerted by the expreſs direct 

of the teſtator, and doubtful words are to have the me 

kind conſtruction put on them in favour of the heir, $ 

which realon, I give all to my mother, was adjudged a dey 

only of the perſonal eſtate. x Lev! 130. | lte 


Mr. Attorney General for the defendant. 


In 1716, Sir William Cheſter was married, and in 17 

Sir John Cheſter made his will, and though Sir William | 

[ +343 J] ſeveral+ children, he had no ſon, but his brother the dete 

dant had, and we have proved the father had a great reg 

for him, that there had been a miſunderſtanding betwe 

him and his fon William, and that he deſigned to leave 
defendant all that was in his power. 


I ſhall firſt conſider the meaning of the word E/{ewh 
and there is no weight in their objections on this he 
Though the teſtator had lands in poſſeſſion in the th 
places he has mentioned, and part of the ſettled lands 
in one of them, yet he had no lands in poſſeſſion ellewhe 
The word Elſewhere is the largeſt and moſt comprebent 
the teſtator could make uſe of, and ſignifies as much as if 
had ſaid, All my lands whatſoever and whereſcever, and tho 
he firſt fays, All bis lands in Lickleſton, Marſton, and 
brook, and ejjewhere, as he ends with general words, 
deviic is as full as if the particular places were not mention 
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and elſewhere were out, ſo much of the reverſion. would 
uk as lie in the three pariſhes, by the words All my mefſuagesr, - 
ads, Zenements, and hereditaments, and by the words: And | 
where, all his reverſions whatſoever. are deviſed. The 
undation of the decree- in Sir Thomas Littleton's caſe was, 
at the lands out of 4, B, and C, would not paſs by the 
kd Elſewhere, becauſe they were mortgages, which would 
it have paſſed though they had lain even in A, B, and C. 
bra mortgage is an eſtate of a different nature, but Sir Joby 
bd no other lands to anſwer this word Elſewhere but theſe 
erfions, and therefore they muſt paſs by it. iy wn 


The next words to be conſidered are Not formerly ſettled, 
uch it is ſaid, exclude all lands comprized in any deed of 
kilement made by Sir John Cheſter, theſe reverſions were 
pt properly ſettled, the ſame lands may be conſidered as 
ttled, and as not ſettled, If one conveys to A far life, re- 


eaiWuinder to B in tail, remainder to himſelf in fee, the eſtates 
m lite and in tail may be ſaid to be ſettled; but the re- 
r, under in fee is an eſtate not ſettled, for it is not a new 
deviate created by the ſettlement, but part of the ancient 


ſate left in him. 
Theſe words are idle and nugatory, if they are not put Objedion. 
to exclude what was in his power ; for what was ſettled 
Lof his power, would not paſs if they had been left out, 


This is no objection in the explanation of a will, they ſhew Anſwer. 
teſtator's intention, not to break in upon any former ſet- 

ment he had made, and are like thoſe clauſes in a will, 

the teſtator confirms a jointure, or a former ſettle- 

at; which ſhew his intention to do juſtice, and that 

ry thing ſhould remain as it was ſettled ; So it is uſual, in | 

nll, to deviſe expreſly the perſonal eſtate for payment of 

bs; and + yet ſuch a clauſe is idle, for the eſtate is an- [ +344 J 


th ble, though it was left out: And this objection was 
nds e in the caſe of Sir Litton Strode and Lady Rufſel, and 
whe the ſame anſwer given to it. | 

hen 


That caſe is an authority in point for us, and if there is 
difference between the two caſes, it is in our favour. 
gre the words were, Out of ſettlement, here, Not formerly 
td; in that caſe, they ſay, the words are part of the de- 
by clauſe, but here they come in by way of exception, 
2C2 but 
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but chere are nbt kxpreſß words of exception in either cꝛ 


bot dF. gualigcation and reſtt iction; there ſettlement migt 
d mean the decd, which in common Tpeech is call 


de fad 
the ſettlement; ſo the words might be Taid to be the fam 
ug lands not cbmprized in any deed of ſettlement; here fl 


words muſt be applied to the eſtates ſettled, and though tl 


reberſions in that caſe might be ſaid to be comprized in t 
Yeed,” they canndbr in this cafe be ſaid to be eſtates ſettled, 
i faid that the 'wofts are general in that caſe, but that in ti 
there ave "firſt, particular words, and then come ſweep) 
words; but in thit caſe, all the words might have been fat 
fied with the lands in poſſeſſion, but in ours, El/ewhere 
nothing to anſwer it but the reverſions, and though there t 
teſtator Had no Ton, but, here Sir William Chefter had ſev 
ehildren, and his wife was a breeding woman, yet there u 
a poſlibility that Sir 7/ilham Litton might have a fon, and! 
Tillam Choler had no ſon, though he had been married ni 
years ſo it was natural for the father to rake care that th 

"Teverlions ſhould go to the heir male: Here Sir Jebn Ci 
diſpoſes of the reverfions, not to an heir he was inftitutix 
but to his ſecond ſon, who was his heir male, and was 
ſupport the name and honour of the family. 


3 caſe Teems to be very particular : And in the next cafe, 
other lands I illytot and Lydcet, the ſame Judges were of the ſame « 
— nion, but their judgment was reverſed in the Excheq 
manor to Chamber, by eight Judges. And in Alen 28, I heeler \ 
C for fix ſus Waldron, A having a manor and other lands in Some 
38 4 Hire, deyiſed the manor to B for ſix years, and part of 
bcher lands Other lands to C in fee, and the Ref? of Dis lands in Some 
to D in ſee, lire, or elſewhere, he gave to his brother, it was 'adjudy 
22 g that the reverſion of the manor paſſed as well as the lands 
— of bi before deviſed. As in Willous and Lydeot's caſe, the wo 
lands in B Nat above diſpoſed of, are tantamount to Not by me for 
or elſewbere ſettled; fo the Tame words are afterwards made uſe of in 
[ 4345 J will, and the + plaintiffs muſt admit that they are vain, 
2 abe the general words would not have defeated any deviſe in 
reverſion of former part of the will, though thoſe words had | 


the manor omitted. 
Paſſes (o E. 
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Their next argument is drawn. from the purpoſe for which 
teſe lands were given, to apply the annual rents and profits, 
paid of his perſonal eſtate for payment of his debts: The 
ator deſigned this as a general comprehenſive clauſe, and 
te lands in poſſeſſion, as an immediate fund, the others as 
hey dropped in; and though ſuch reverſions are not aſſets 
pcharge the heir on a falſe plea, they are aſſets, cum acci- 
unt, but the payment of his debts was not the only mo- 
weok the deviſe. He had two inducements to pay his debts, 
gd to paſs them with that charge to the defendant and his 
is, who was to keep up the honour and name. of his fa- 
ny; and the one was as prevailing upon him as the, other, 
b both. his deſigus ought to be taken into confideration, and 
be nature of the truſt will not alter the legal eſtate, that 
aſſes by the words. In the caſe of Milloꝛut and Lydcot, the 
kviſe is introduced with theſe words, The better to enable 
j wife to pay my legacies, and the verdict found, that the 
Inds, without the revertion, were fufficient for that purpole, 
ktit was adjudged that this would not alter the conſtruction 
the deviſe, but that the words ſhould be taken in their 
bl ſenſe. | * 


The teſtator had it not in his view to deviſe Bury Cloſe, 


an eaſement and convenience to the eſtate, for he has not 
ſed it in the fame manner the lands are ſettled, but to 
* William and his heirs, ſo that he might have diſpoſed of 
8 he pleaſed. | ens d 


The daughters complain they have but 4000. among them: 
de mother's portion was but zool. which, in marriage 
tlements, is the uſual proviſion for daughters, and they 
an eſtate in fee of 200/. a year by deſcent, which was 
reaſon perhaps why the teſtator did not increaſe their 
ons; but whether they are large or ſmall, the words 
ſt be conſidered according to their legal conſtruftian; 
Lance they have taken notice of 'the circumſtances of the 
ily, we muſt remind them, that by the ſettlement made 
the 'defendant, he has no power to make a jointure on a 
kond wife, or to provide for the children of the marriage 
that if theſe reverſions do not paſs by the will, if Sir John 
buld die without iſſue by his firſt wife, though he left a ſon 
a ſecond wife, to whom the honour would deſcend, both 
teſtates would go to the daughters, which we can hardly 
ole the teſtator intended. | | 
| There 
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There is no difference whether the reverſion depends on 
an eſtate tail in the teſtator, or in a third perſon ; in the caſ 


[ 1246 ] + of Sir William Litton, if he had a ſon, the eſtate tail would 
have been in him, and if he had 'afterwards died, that 


would not have altered the conſtruction of the deviſe. 
| Mr. Solicitor Generat. 
If the teſtator had reſted at All 19 meſſuages, lands, tene 


added, they ſay, to reſtrain them, And elſauhere can exten 
only to any little parcel of lands, that lie out of thoſe places 
By a deviſe the teſtator could not have uſed more comprehenſive words 
of all wm» And eiſetubere will take in all his lands out of thoſe thre 
lend: in be places, and they cannot ſhew an authority, where the Cou 
G. Ni. B, has reſtrained the ſenſe of that word. In Sir William Little 
and elſe- ' ton's eaſe, the other lands were mortgages, and redeemable tc 
_—O at the time of the deviſe ;; and the teſtator had other land 
mor$08-*,7 bat lay out of the three counties to. ſatisfy the words; 
ying out © ; g | 
thoſe coun- that by the deviſe of all his lands, the teſtator could not b 
ties will ſuppoſed to deſign to paſs theſe mortgages, which indee 
rot pas. yere the lands of the mortgagor, and only the perſonal eſta 
of the mortgagee; and the lands were charged with an ar 
nuity of Bol. a year, which was not a proper charge on 
mortgage, which might be redeemed the next day, and 
had expreſly deviſed the reſidue of his perſonal eſtate, fo th 
mortgages were decreed to belong to the reſiduary legatet 
That caſe: therefore is no authority, to reſtrain the ſenſe « 
the word #/ſervhere : But to ſhew that the Court either re 
jected, or reſtrained the ſenſe of it, they have quoted t 
caſe of Green and Hrmfleed, though the words were gener 
they reſtrained them indeed from taking in what the teſtate 
had before deviſed, but can they produce any caſe where tt 
Court were of opinion, that what the party had not befor 
diſpoſed of, would not paſs by thoſe words. So, ac cordi 
to the rule they have laid down, the heirs at law are diſit 
herited by expreſs words, and by a different conſtructic 
another rule relating to wills would be broke, that no wot 
is to be rejected, that can have a reaſonable meaning put e 
Ne N. „ett 


8 Not formerly ſettled, the teſtator could not uſe plainer word 
* to expreſs his intention to diſpoſe of every thing in | 
: power 


- 


ments, and hereditaments, thoſe words would have carried the 
reverſions, but In Lickleflon, "Marfton,” and Milbrook, wert 


— 


of 
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but they ſay, every thing comprized in the ſettle- 
ment is ſettled. Where an eſtate for life, or in tail of lands 
b limited, they are ſettled lands, but the reverſion in fee is 
ot ſettled : So ſince the words, All my meſſuages, &c. take 
n theſe reverſions, in conſidering how theſe words are qua- 
fed, it is neceſſary to ſee if theſe reverũons were formerly 
fttled, and in common underſtanding they were not; for 
then people ſpeak of ſettlements, they do not mean what 
have ſettled on themſelves, but what they have ſettled 
wt of their power, on + their wife, or children, or others: [ 1347 
and this further appears by the words that follow, Or hereby 
aberwiſe diſpoſed of, ſettled and diſpoſed of, are ſynonimous 
rms, and thew his intention not to diſturb former diſpo- 
tions, but to give to his ſon, by this general deviſe, what 
te had not before diſpoſed of by fettlement or will: They 
ky, in our ſenſe, the words are nugatory, in theirs reſtric- 
te, but wills are not to be conſidered in that ſtrict manner; 
many words are inſerted, not out of neceſſity, but caution, 
hey ſhew his care to confirm whatever he had before ſettled, 
though there ſhould be any defect in the conveyance, and to 
me away whatever he could, conſiſtent with his former ſet- 
lements or diſpoſitions by that will: But in the caſe of Sir 
Litton Strode verſus Lady Ruſſel, the ſame objection was made 
bthe words, Out of ſcitlement, and over-ruled; and they 
have endeavoured to diſtinguiſh that caſe from ours, becauſe 
he decree was affirmed in the Houſe of Lords. In that caſe 
lord Trever ſaid, the words, Out of ſettlement, were the 
ame as Not before ſettled, and when Sir William Litton made 
lis will, he had a proſpect of a ſon, for he made a proviſion 
br her, in caſe he ſhould have a daughter; but they ſay, the 
urge on the eſtate for her, ſhewed he deſigned the rever- 
ons for his nephew: In that caſe, lands of 600/. a year 
ſed without queſtion, which would have anſwered the 
barge, tho' the reverſions were not deviſed; but the 
phters in this caſe have 4000/7. provided for them by the 
ement, which ſhews the parties to it, at that time, did 
It deſign they ſhould have the eſtate, and the ſame diſpo- 
tion might continue in Sir John Cheſler, when he made his 
Ill, and induce him to deviſe the reverſions. In the caſe 
t Cook verſus Garrard, 1 Lev. 212, 1 Saund. 180, 2 Kebl. 
90 207, 224, Keep ſeized of Spain's Hall, ſettles part 
| kereof on his daughter for life, and after he deviſes the 
wor e to his wife for a year after his death, and then de- 
in les, 4 bis lands not ſettled or deviſed to T hamas Keep, Ren” 
Wen um 


vpon an 
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dum to bim and his heirs. It was adjudged, that alth 
range the deviſe is of the lands not ſettled or deviſed and — 
ſettles part the eſtate not ſettled or deviſed, that the reverſion woy] 
thereofon B paſs, although the land itſelf was ſettled, and deviſed be 
2 — wat fore, and that the words were to be underſtood of the reſidue 
houſe to C, of the eſtate. There the objection might be made, Shall the 
for a year words, Not deviſed or ſettled, and Deviſed or ſettled, which arc 


after his dired contrary, mean the ſame thing, but the ſame lands 


death, and 


then deviſes Ac both ſettled and unſettled. 
all bis lands | | 
net ſettled or de viſtd, by theſe words, the reverſion. of Spain's Hall paſſes. 


34.6.6. It/is objected, that theſe reverſions ſhalt not paſs, becauſe 
200009 59- they are an improper fund for the payment of debts. 1 Lev 
Merr 71 190. Cro. El. 524. (54) Moor 341. Caf. 463. T oxwnſen, 
Caf. 463. and Wale is an authority to the contrary. A man ſeized o 
[ +348 ] lands + in poſſeffion, and of other lands in reverſion, upo 
Cre El. 159, an eſtate for life, deviſes, that his executors ſhould have al 
y 1 .c bis lands free and cuſtomary in D for ten years, to perfor 
lands in bis will, and the will of his father, with the profits thereof 
poſſeſſion. and that after the ten years, his executors, or any of them 
and in te- ſhauld ſel] them for the payment of his debts, he dies, the 
verfjon I . | ; p 

ten years expire, the tenant for life dies, and the executor 
eſtate for fell the lands, and it was objected, that the reverſion of th 
life, deviſes, eſtate for life paſſed not, becauſe he had other lands there tg 
ens wy ex ſatisfy the words, and it was not his intent to paſs it 
ſhould have becauſe there were not any profits to be taken thereby, bu 


all his the Court reſolved to the contrary, And it is in our caſe 


lands, for _ 7 . 3 N 
— eſpecially a proper fund, where the reverſions are devile . 
to perform Over. | the 
his will, 4 


with the profits thereof, and that after the ten years, his executors ſhould ſel] them for the 
payment of his debts; by this deviſe the lands ia reverſion paſs, 


Their argument fails, as to the water-houſe and Cny-hills 
unleſs they can make out, that Sir 7% Cheſter deſigned td 
unite them to the lands he had ſettled on Sir Milliani Che/ier ihr 
but if he had, he would have followed the limitations in the 
ſettlement, and not left them in the power of Sir Iu 
liam to diſpoſe of, And if he had the ſame intention as te 
the goods, he would have deviſed them in the nature of hei 
looms, but by this deviſe they abſolutely vetted in Sir Wu 
liam. | 

Mr 
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It is an odd objection, that E/ſewhere is too general a 
ard, eſpecially in a will, where it is not uſual to name the 

cular places that lands lie in, as in a conveyance, which 
v deſcribes the particular places, and then makes uſe of 
metal words befide ; and many eſtates, of much greater 
ive than theſe in queſtion, have paſſed by ſueh a word in 
jills; they have talked, that it takes in a few ftraghng par- 
cb only, but they have not told us what they are, and if 
ere was any colour for it, they ſhould have ſet out ſuch a 
de by their bill, and if the reverſions in the places that are 
med paſs, why ſhould not thoſe that lie out of them paſs 
w! He named the three places particularly, becauſe all his 
ads in poſſeflion lay in them, which at that time were of 


| fect value, becauſe the reverſions might never fall in, which 
be therefore leaves to paſs by the general words, ſo that 
, a bough the reverſion that is now fallen in, is 1100). a year, yet 
BY vas to come into poſſeſſion after an eſtate tail, which an- 


their objection to the different value of the lands, and 
the other objections they have made were raiſed in the 
je of Sir Litton Strode and Lady Rufſel, and anſwered by 
& Judges. Mr. Vernon ſaid there, as Mr.. //7//iams does 
Fe, it is odd that the words Seitled, and Net ſettled, ſhould 
we the ſame meaning; and Mr. Juſtice Tracy anſwered, 
in ſome ſeuſe the ſame lands may be faid to be in and 
t of ſettlement, they may be named in the fettlement, 
may be ſettled to ſome purpoſes, and yet the reverfion 
Y remain in the perſon who made the ſettlement, + for it [ F349 1 
the fame eſtate, and if it deſcended to the heirs of the 
ther before the ſettlement, it would have remained to 
em after, ſo in, this ſenſe they are out of ſettlement. It 
6 objected too in that cafe, what could the teſtator mean 
putting in the words, Out of ſettlement, but to fhew that 


would not have the lands that were ſettled paſs, Mr. Juſtice 
Ve f ry ſaid, he mentioned the words Out of ſertlement, to ex- 
n t 


in bis meaning to give away all he could difpoſe of, and 
ew an honeſt intention, not to deviſe what he had ſet- 1 
„ and what he had not a power over. | 


Though the teſtator created the term of one hundred years 
the payment of his debts, it was alſo in his view to give 
lands to the. defendant ſubje& to his debts, and the words 
Wly rents and profits, are of little uſe, for he in reverſion 
might 
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- might compel the truſtees to mortgage the term, to pay thy 
debts off at once, . 

As to his intention, we may argue, as the teſtator he 
expreſly deviſed ſome lands to Sir William and his heirs, f 
if he had deſigned him theſe reverſions, he would hay 
deviſed them alſo to him; ſo, here theſe reverſions paſs t 
the defendant by the words of the will, and it does not appt 
to be the intention of the teſtator to defeat him of them, 


Mr. Fazaterly. 


The words are comprehenſive enough to take in theſe re 
verſions, All my meſſuages, c. in Lickleton, &tc. and elſe 
where, and they muſt ſhew how the following words reſtrai 
them, Not formerly ſettled, do not confine them, for thelz re 
verſions were hereditaments not formerly ſettled, and thoug 
park of a man's intereſt in lands is ſettled, it does not follo 
from thence, that what is not ſettled ſhall not paſs. 2 Ver 

461, Aſeized in fee, deviſes Blackacre to B for life, and: 

| C all his lands not before deviſed to be ſold. By this devil 

A deviſes the Judges of the Common Pleas certified, that the reverſio 
Blackacre of Blackacre was well deviſed, and the ſame ſenſe here mu 


; — e be put on Net ſettled, as was in that caſe on Nor deviſe 


fore deviſed 2. Fern. 560, A deviſed a farm to B for life, and after fo 

co N. by this legacies, deviſes all his other perſonal eftate, lands, tenemen 

—— and hereditaments, not before deviſed to C, the reverſion of th 

Blackacre farm paſſed by the general deviſe to C: Theſe words, the 

paſſes to D. ſay, muſt operate by way of exception; they are put in | 

| way of caution ; when a man makes a will he does not lod 
into; deeds as a purchaſer does; ſuppoſe then in a deed 

ſettlement there was a power of revocation, an expreſs d 

viſe by will of what was ſettled, would be a revocation: 8 

theſe words might be inſerted to ſhew that he did not defiy 

to diſturb. former ſettlements, and for fear of undoing a 

thing he had done before by not looking into the ſettlemen 

1350 Elſewhere muſt be retained, f it is a plain intelligible wor 

and extends to all places; and why ſhould it be rejecte 

they have not ſhewn how it can operate, which is in effect 

reject it, but we have ſhewed the meaning of it, and the d 

viſe of Bury, Cle/e is an argument againſt the plaintiffs, t 

Sir Jebn Cheſler deſigned nothing ſhonld paſs to Sir [// ill 

as licir, for that would have deſcended on him, if he h 

* not diipoſed of it by lis vill. 10 


\ 


, 1 
b d , 
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Mr. Juſtice Price. 


[ ſhall examine the import and fignification of the words 
fthis will, | 


The deviſe of A his meſſuages, lands, &c. plainly carry all 
be lands the teſtator had in poſſeſſion and reverſion; for in a 
fl, a deviſe of lands is a deviſe of the eſtates the teſtatör 
ks in them; ſo by theſe words reverſions paſs, but then 
he queſtion is, To what reverſions the clauſe extends? In 
leben, &c. and elſewhere, Wills being often made in 
ine of ſickneſs, people are forced to uſe general words: 
Ind Elſexhere is a neceſſary word in wills, and ſignifies every 
there; ſo all the lands paſs he had not ſettled, then the 
peſlion is, What lands were ſettled t moſt part of the lands 
re in ſtrict ſettlement, and the reverſions in himſelf, and 
tis no repugnancy to ſay, the ſame lands are ſettled and are 
pt ſettled ; the particular eſtates are ſettled, but not the re- 
rhons, and the teſtator's intention is plain to raiſe his ſon 
un, though William had children, he had no ſons, but 
n had, and if Sir Villiam ſhould have a boy, he was 
wided for by the ſettlement, he truſts John with the bulk 
the eſtate, charged with annuities to his ſiſters, and there- 
re we are to take the words in the largeſt ſenſe they will 
When a man deviſes an eſtate in poſſeſſion and rever- 
u, for the payment of his debts by the annnal profits, 
bole words muſt be underſtood, By the rents of the lands in 
Wefion. The words All the reft and reſidue, &c. not before 
med, not before ſettled, have always been adjudged to take in 
t reverſions, and the cafe of Wheeler and Waldron, in Alleyn 
is a leading caſe, where the word E//ewhere carried the 
dds the teſtator had every where. I am guided by the in- 
ion of the teſtator to think theſe reverſions paſs to the 


delifWkndant Sir John. 

1g a . 

men Lord Chief Baron Reyno/ds. 

> wor 

Jeon lam of the ſame opinion. The caſe is this, Sir 7 the 
1 ad- father being ſeized in fee of ſeveral lands in 1716, on 


marriage of his ſon William, he ſettles the lands princi- 
in queſtion, in ſtrict ſettlement, the reverſion to him- 
Win fee, In 1718, on the marriage of his other fon the 
endant, he ſettles other lands on him in ſtrict ſettlement, 
reverfion alſo to himſelf in fee. In 1725 he makes his 

will, 


7 
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[ +351 J will + and after deviſing ſome lands not comprized in the 
ſettlement, he deviſes in the words in queſtion. The plain 0 
tifts are heirs at law of Six Villiam, and old Sir Jh Cy, 
and conſequently what is not diſpoſed of by this will, deſcend bs 


— — — — 7*—-— 


to them; they ſay they are intitled to the reverſions on bot he 
ſettlements, becauſe the words of the will does not extend ii 
them. It is a reaſonable maxim, that an heir ſhould not hy che 
diſinherited but by lain words, for all comes to him as ref 
preſenlative of his anceſtor; and then, if the words of h 
will are ambiguous, it is jaflice he ſhould have it, becaufi 
there is nothing to diveſt it out of him. The queſtion the de 
is, Whether theſè words are ambiguous ? the plaintiffs ſay pat 
b they extend only to the lands out of ſettlement, and that i 10 
appears to be the intention of the teſtator not to deviſe tue * 
reverſions from two conſiderations. | * 
er 
Firſt, Becauſe theſe lands being given a8 a fund for payme ſtro 
of debts, theſe reverſions, which are diſtant and defeafibiM*” 
intereſts, cannot be within the intention of the teſtator ; b ue 
it is moſt reaſonable to ſuppoſe that he deſigned all the lan pac 
in his power for a fund, and they might fall in as one hal? 
and be applicable to thoſe purpoles, and lince they might | oh 
ſerviceable to his intention, there is no reaton to exclu bet 
them. Ant 
| | dir 
i Secondly, They ſay it appears to be his intention not | þ 
1 | give theſe reverſions to the defendant, from the deviſe of t. flo 
two convenient pieces of land to Hilliam and his heirs, b br 
no inference can be drawn from thence; he has not deviſq 
them in the ſame channel the lands are ſettled, but has put MY, 
in the power of I/uliam to defcat his own {ons of them. io 
But they ſay, the very words have a reſtraiot put on the: hey 
for the lands formerly ſeitled are not to paſs. I beg leave t 
conſider the word ſettlement, where the owner of the He 
carves ſeveral eſtates ont of the inheritance, and reſerves tl Ru 
reverſion to himſelf: The lands in law are no further ſettk 11 
than the particular eſtates; and the reverſion is looked on 
part of his old dominion, and has all the fame incidents, wh 
[ ther they are lands ex parte materni, or of the nature 
'}  gavelkind, or borough Hasle and in point of law there [ 
[| no alteration. Theſe reverſions then are hereditaments 
+ fetiled, and fo anſwer the very words, becauſe they are p 
of his ancient inheritance, and remained in him, and 
| | SA OY ere 4 
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aſes cited are in point. That in Alkyn is the foundation of 
them all, and che doctrine wk _ caſe is carried further in 
(wk and "Garrard.  Hyley and Hyley is an interruption to 
theſe authorities, and in Lakes and H/illows the ſane judg- 
nent was given by the ſame Judges, but reverfed in the Ex- 

thequer Chimber, and the reverfal allowed for Jaw in the 
ue of Hope toell and Ackland, ( Salk. 239. 8o we may ven- 
ure to ſay, that cafe is not + law, being contradicted by later [ + 35 3. 
wthorities ; ſo revertions will paſs. But the plaintiffs ſay, if 
they do paſs, it can only be of the lands that lie in the three 
laces particularly named. Elſeubore is a very general word, 
nd very proper to he made uſe of in wills, becauſe the teſta⸗ 
jor has not time to look over his writings, and is of a moſt 
extenſive ſignification, and proper to carry the different in- 
kreſts of the teſtator, though it cannot indeeu defeat or de- 
roy what the teſtator evidently intended to deviſe hefore, as 
ms adjudged in the caſe of Ereen and Armferd. But it is 
led, why then did the teſtator mention " theſe particular 
paces ? It is hard to ſay why he dia, but it was not to be ex- 
fected that he ſhould mention all the ſeveral places his lands 
Yin; and it is not material what was his reaſon, becauſe 
here is nothing to limit the extent of the other word. 
And Mr. Zutwyche's is a good conjetture. And the caſe of 
vir Litton Strode and Lady Ruffel, which was greatly debated 
n the Court of Chancery, and the decree affirmed in the 
Houſe of Lords, is an additional weight to the other caſes, 
br though particular intereſts in theſe lands were ſettled, the 
rrerfions were never ſettled, and fo are lands net formerly 
Filed, and there is no reaſonable difference between that 
aſe and ours; though the expreſſions are different, and 
wough the law would have implied as much as theſe words, 
hey are explanatory of his intention, not to innovate or 
reak in upon former ſettlements and deviſes; and this 
djection was made in the caſe of Sir Litton Strede and Lady 
Rel, and over-ruled. And I ſhould be of this opinion, 
t I was not confirmed by the authority of that cafe. 


Lord Chief Juſtice Raymond. 


| agree in opinion with Mr. Juſtice Price, and my Lord 
ief Baron, that the reverſions of the lands in Lickleften, 
Marſton, and Milbroob, and ont of them, paſs ; becauſe the 

are very full to carry all his lands in poſſeſnon and re- 
frhon ; and an imagination only to the contrary cannot de- 
feat 


bent the ſenſe of them. The words All bis meſſuager, lind 


- thoſe three places? E//zwhere is à general intelligible word 
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&e. will certainly paſs all his reverſions ; then the queſtion” 


muſt be, Whether the teſtator afterwards confines them t 


and it is very uſual in wills to enumerate ſome few place 
where the lands are ſituate, and then to make uſe of gener 
words by way of precaution, becaufe the teſtator often he 


not time to look oyer his writings, as when he makes a ſet 
tlement, and therefore ſince it is a comprehenſive word, an 
of a known plain ſenſe, why ſhould not it have its full opef . 
ration? Sir William Littleton's caſe is only that the mortgage [th 
did not paſs, but the lands the teſtator had an abſolute pre 1. 
perty in, and is not an authority for the plaintiff, and the 
have cited no other, and why ſhould E/ewwhere extend on 
[ +353 J to little parcels of land, for it is not taken in its full ſen di 
it cannot carry even little things lying out of the particuaꝗ 
places, though they are ever ſo contiguous and commodious K 
and there is no reaſon why 1 IOO. a year ſhould not paſs H, 
And Elſewhere, if the words will legally paſs them. | 
Net formerly ſettled, it is ſaid, exclude theſe reverſions, by id 
cauſe all the lands in the ſettlements were formerly ſettleꝗ 
Theſe reverſions were not properly ſettled, it is the old u / 
and in common parlance thoſe lands only are ſaid to be ſettle 
that are not in the power of him who made the ſettlemen: * 
and this meaning was put on the words in the cafe of Sir Li ty 
ton Strode and Lady Rufſel. In the caſe of I/heeler and 1a" © 
dron, the reſt of my lands was adjudged the fame as the r , 
of my eſtate in my lands, and this is further explained int 1 
caſc of Gel and Garrard, where the reverſion paſſed, thoug uf 
the lands were ſettled and deviſed, becauſe that was an inter 
remained in the teſtator undiſpoſed of, and this was th lu 
foundation of the decree in the caſe of Sir Litton Strode a : 
Lady Ruſſel. h lg a 
As to the objection that the term was given for payment l 
debts, it may be ſaid, that the teſtator not only deſigned WIS 
pay his debts, but to give the eſtate to his ſon John and — 
heirs, and the reverſions might fall into peſſeſſion. The 1 
| = they 
Though the teſtator gave two ſmall parcels of land to by 


fon William and his heirs which lay commodious to the capit 
meſſuage, yet he has not united the eſtates, but deviſed the 
ſo that they might go in a different manner. ni 

es e 


\ 
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Theſe words are very plain, and the intention of the tef- 
or muſt appear very ſtrong to the contrary, to induce. a 
Court to go againſt the authority of the caſes of Cao and 
burrard, and Sir Litton Strode and Lady Ruſſel, © 


lam of the ſame opinion with my Lords, the Judges, and 
gery objection has been ſo fully ſtated and anſwered, that if 


{was not for the ſake of cuſtom, I ſhould not ſay any thing. 4 being 
[think theſe reverſions plainly paſs by the words of the will. ſcized of 


ny lands will paſs all the intereſt the teſtator has in free- — 


ud lands, whether in poſſe ſſion or reverſion; and where a and of the 
ticular eſtate is deviſed by will, Al the reſt of my lands will reverſions 

ry the reverſion. In Lickleſton, May ton and Mitbrook, in fect 
and Elſewhere, that is in all places, and in making their [ +354 ] 


. X , lan is in ſet- 
ills men have not time to look over their deeds, but make uſe 2 


general words to ſupply that defect. It was adjudged in viſes to &, \ 
br William Littletor's caſe, that the word Elſewhere would *<: tb 


comprehend the lands in mortgage, but it would freehold 3.7%, 46M 


nds, if the teſtator had any. Then the queſtion is, If n, and 
teſe general words are reſtrained by the following, Not &y beredinaments 


formerly ſettled ; for it is objected, that theſe reverſions 83 — 


ne formerly ſettled by the deeds of 1716 and 1718. But bers, we 
meaning of the words is, Not out of my power; and in bin fer- 


gal ſenſe they were not ſettled, becauſe the reverſions in % te, 


teſtator were his old eſtate : If the lands came by the mo- Ry 


rwije 
er, they would deſcend to the heir a parte materna, and diſpeſed of 
lubje& to the debts of the anceſtor. And all my lands V beten 


ify, all my eſtate in the lands; fo not the lands contain- 1 


in the ſettlements, but the eſtates not in his power are apply 1b. 
Auded, according to the authority of the caſe of Cook and 277 renes 
1 . * 0 , ; and pr 
ard.” The words, Not hereby otherwiſe diſpoſed of, are as „ * 
; | | ſonal eſtate 
——— legacier, and when they ſhmld be all paid, be gives and deviſes the ſaid 
* 2 1 and bereditamenti to © and bis heirs, by this deviſe the reverſiou of 
Ws lands paſſes, ' | | | 
Leto bere is a very general word, and very, proper to be made uſe of in a will, and by 
iſe of all my lahds in B, and elſe whete, all the lands of the teftator paſs, wheie ever 
ted, and of whatſoever value. Xt 164 
Ihe words, not former y ſettled, do not exclude the reverſions of the lands in ſettlement, 
hey are the old eſtate of the teſtator, and are not properly ſettled, but the heir takes 
A by deſcent, and not by purchaſe. | | 
de words, not. formerly ſettled, in wills, though they have no operation, they ſhew an 
ait intention in the, teſtator, to leave every thing as it was ſettled before the will. 


nugatory, 


— ——— — 
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nugatory as mor before fila but they ſhew the teſtator's in 

tentiem that every thing (ſhould temain fixed, and ſettled as j 

ſtood befbrethe making his, and is like thoſe clauſes j 

wills which confirm jointures and former ſettlements, thou 

they add no weight or authority to them. And the teſtato 

deſigned this deviſe a-benefici intereſt for his ſon, as wel 

as for payment of his debts. The caſe of Sir Litton Stred 

aud Lady: Refs! is the ſame with this: There is no differen 

detwern Out of ſettlement, arid 'ndr before ſettled ; and there! 

non getting over ſo ſolemn and ſettled a decrees 

f 1 £9 10 7 e tete ; 5 ' — * 2 

101. 3433.31 99 41 r > 
Thurſday, June the 4th. 
Rel. PRA eee 4 7-5 # wk 

| Mr. NUGENT, commonly called Lord DELVIN, 

verſus DANIEL ARTHUR SMYTH. 


£ ” 8 EREAGH verſus NUGENT and SMYTH. 


' ,. LORD. Delvin entered into a bond for the payment « 

400. to Daniel Arthur Smyth, a banker at Paris, which 

Smyth aſſigned in part ſatisfaction of a debt to Creagb, whi 

reſides in Holland: Creagh put the bond in ſuit in the nam 

of Smyth, Lord Delvin pleads Non eſt factum, and th 

plaintiff obtains. a verdict. Lord Deluin files a bill againt 

Smyth, ſuggeſting that Smyth was more indebted to him ot 

account, than the money due on the bond. Smyth takes ou 

| a dedimus, and the phaintiff of courſe obtains, no injunctio 

[ +355 J Sometime after, the plaintiff procures an order to amen 

| his bill, and amends the defendant's copy, but not the re 

cord, and hes by for a. twelvemonth,. upon which Greag 

brings a bill, charging a colluſion between Lord Dzlvin an 

Smyth, who was only his truſtee, and, that Lord Devin di 

not make him a party, though he had notice of the aſſign 

ment to him. That Lord Delvin had been lately at Par! 

and deſired Smyth not to put in his anſwer. Lord Delvin b 

his anſwer denies colluſion, ſays he does not remember h 

ſpoke to Smyth not to anſwer, and admits he had notice « 

the aſſignment; and Crragh now moved to diffolve the in 
junction in the cauſe of Lord Delvin and Smyth. * 

; ; aitc 
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run UI £73 

Where a bill is brought” agaloft the beſtüy que trüſt aud 

ke traſtee, and the truſtee will nat aufe 4 'T have” often 
donn tHe injunction diſſolyed on the mbtion of the cbllihy 4 enters 
pe truſt : But this is an extraordinary caſe to diffplve the in- may ag 
ntion on the motion of ceſtuy que truſt, whois not a party 1 
the cauſe, Mr. Nugent enters into x bond to Daniel Ar- g gus it for 
bw Smyth, a foreigner, out of the reach of the Court, who 2 valvable 
Igus it for a valuable conſideration to Creagh, another fo- - apt 
ener, of which Mr. Nugent had notice; An action is a foreigner, 
wught on the bond, the obligor pleads Non eit faQum, and of whichz4 
& plaintiff obtains a verdict, and then Mr. Nugent brings a — ; 
ll againſt Smyth, who was only a nominal perſon in point of fued in the 
tereſt, but as he had notice of the aſſignment, he ought to name of J. 
ne made Creagh a party. Mr. Nugent obtained an order to — Sax 
re the attorney at law with a ſubpeena, and the ceſtuy que 15 2 
iſt enters an appearaute for Mr. Smyth, and on taking out pfalntiff, 
ledimus, the plaintiff of courſe obtains an injunction; upon hach 
terwards he procures an order to amend his bill, and he dg. 
uld have proceeded in his cauſe with expedition, but has B only, and 
de nothing in it ſince July laſt paſt, upon which, Creagh on bis tak- 


©, 


8; 


nt ing no other means to diflolye this injunction, kept up by — agdy 
hic default of his truſtee, brought his bill. Mr. Nugent fays, obtains an 


what Creagh ſhould have taken care to have got in the anſwer injunRion 3 


nam Mr. Smyth, his truſtee; But there was no underſtanding © _ net 
th green them, and he could not force him, and he is in col- — FOR 


Jain 
N Of 


on with Mr. Nugent : And whereas Creagb charges him C files a bill 
having ſpoke to Smyth not to anſwer, hg denies it faintly, Szinſt 4. 


ou does not remember he did, and the delàys in this cauſe 1 
ion juſtly imputed to the plaintiff, beciufe he ſtopped the charging 


Men 
e IC 


Keedings 3 for when He found Smyth did not anſwer, he colluſion, 


ald have applied to Him, and deſited hita, and if he made m—_— 2 


year application to him when he was abroad, he flould have aſſignment, 
1 ant forch in his anſwer: And affidavits hive been read on ought to 

n di rt of Mr. Creagh, that Mr. Nugent made overtures of dave made 

gn - » hima party, 


f kaction,' and would have paid him by juſtalments. un 
art dis | 123, i4 4 4. : | i711 VE 4 | ſ 2 

vin b 
7 
ice C 
e in 


b 1 | ; . + 2 a ; was per- 
M by I not to anſwer, und moved to diffoive the injunction in the cauſe between 4 
„ which «he Cours granted, vn his giving ſecurity to appear to the bill of A, if be 
bim a deſendanty aud to abide the arger of the Court at the hearing. 


The difficulty in this caſe ariſes from Mc. Smyth and Mr. [ +3561] 
4 being foreigners, and therefore if Mr. Nugent ſhould 
the money, and afterwards be relieved on the hearing 

2 D the 


faſt 
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the cauſe, we could not inforce a repayment; but if foreig 
ers ſue here, it is for the intereſt and honour of the nat 
they ſhould have juſtice done to them: And this objeAion 
; anſwered by the offer the council for Mr. Creagh have mad 
.. + that Mr. 5 5 ſhall give ſecurity to appear to the orig 
bill, if Mr. Nugent will make him a party, and to abide i| 
order of the Court at the hearing, and therefore let thei 
Junction be diſſolved on thoſe terms, 


If a bill is | | It a bill is brought for a ſum under ten pounds, the d 
— ey fendant may either demur to the bill, or move to have 
bol, the de; diſmiſſed, as below the dignity of the Court. 
fendant Abi, | 

may either demur, or move to diſmiſs it. Ant. Caſ. 31. 


r Menday, June the 8th. 
Ralls. ROBERT LODER, plaintif: | 
 SEYMOUR LODER, and Mary his wife, Jahn Loder, 


Jane his wife, Jahn Jordan, and Anne his wife, J. 
Carne, and Elizabeth his wife, the daughters of C 
Loder, deceaſed; Thomas Whitley and Ralph his ſon, | 
heir at law of Jahn Loder, and Mary Loder, relict 
2 of Francis Loder, the ſon of Charles Loder, 
le ts. 


FOHN Loder made his will inter al, in theſe words, 

c give and deviſe all my manor and rectory of Hinton, &c. 

my ſon Charles Lader, for ninety-nine years, if he ſhal 

long live, remainder to truſtees to preſerve the conting 
remainders, . remainder. to the firſt, and every other ſo 

the body of Charley in tail male, remainder to my 
Francis for ninety-nine years, if he ſhall ſo long live, 

'* mainder to truſtees to preſerve the contingent remaind( 

_ © remainder to the firſt, and every other ſon of Francs 
tail male, remainder to my kinſman Robert Loder and 

© © heirs for ever, upon truſt, that the ſaid Robert Loder, 
t 5 heirs and aſſigns, ſhall pay to all and every, the daug 
-- - .. -- .'4- and daughters of my ſon Charles and Francis, and all 
| my ſon Thomas, as an addition to their 22 the 
. Jof soool. 4 equally to be divided between them, in 
. 7 1 5 * Wal be ts than one: Provided alſo, that it 
and may be lav ful for my Ton Cha#les and moons 

Is no L21312% WW 215: w99Ttr 7 eve 
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i ſexerally and reſpectively come into poſſeſſion, to charge 
and make chargeable, by leaſe, mortgage, or otherwiſe, 
the ſaid premiſſes, for the anſwering or paying ſuch ſums 
of money to and for the portions of their reſpective younger 
{ſons and daughters, and to be paid at ſuch time and times 
{as they ſhall by any deed or will ſeverally direct and appoint, 
(ſo as the ſums to be appointed by Francis do not exceed 
i 2000). and by Charles 3000/. and with anſwering ſuch 
' ſums for their maintenance, until their portions ſhall be- 
come payable, as they the ſaid Charles and Francis ſhall 
direct ; and for want of ſuch appointment, then I will that 
the lands ſhall ſtand chargeable with the payment of 2000/. 
to the younger children of Francis, and of 3000. to the 
younger children of Charles, with intereſt, till they be- 
tome payable, and ſuch portions are to be paid to the ſons 
at twenty-one, and to the daughters at twenty-one, or 
marriage, and if any die before their portions ſhall become 
"payable, then their portions ſhall go to the ſurvivor, and 
if all die, they ſhall ſink into the eſtate; and in the laſt 
(cauſe of his will, he deviſes to his ſon Charles all the reſt and 
reſidue of his real and perſonal eſtate whatſoever undiſpoſed 
fot, whether in law or equity, to him, his heirs, executors, 
and adminiſtrators, for ever, in truſt, for the payment of 
this debts and legacies, and the ſurplus, if any, to his on 
proper ule and benefit.” 


Jobn Loder died, and his ſons Francis Lader and Charles 

are ſince dead without iſſue male, and Charles made | 
appointments for the portions of his younger children, . 
left the four defendants his daughters and heirs at law, 8 

d had two ſons living at the death of John Loder ; Francis, 1 
lo was then the youngeſt, and lived to attain his age of his will in 
enty-one years, but before his death, which happened in theſe words, 
life-time of his father, by the death of his brother, be-. 18 and 


* deviſe my 

© manor, 
ve. to my ſon A for gg years, if he ſo long live, remainder to truſtees, c. remainder 
bis firſt, and every other ſon in tail male, remainder to my ſon B in the ſame manner, 
Emainder to my kinſman C, and his heirs for ever, in truſt, that the ſaid C, his heirs and 
Agne, ſhall pay to the daughters of my ſons 4, B, and D, 5000. provided alſo that my 
A and B, as they ſeverally come into poſſeſſion, may charge the premiſſes by deed or 
WI, with portions for their younger children, and for want of ſuch appointment, l will, 
at the lands ſhall ſtand chargeable with the payment of 2000). to the younger children 
I. and 30oo!. to the younger children of A at 21, or marriage, and I deviſe to my fon 
u the reſt and reſidue of my real and perſonal eſtate whatſoever undiſpoſed of, whether 
uu or equity, in truſt, for the payment of my debts and legacies, and the ſurplus to 
own proper uſe. B and 4 die without iſſue male, and A made no appointment fer 
v younger children.“ | \ 
2 D 2 came 


% 
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came his eldeſt ſon, intermarried with the defendant Mare 
whom he made his executrix, and as Loder, the ſon « 
the teſtator died, leaving Anne and Elizabeth, his daughters 


who both died in the life-time of Charles Loder, Eljzabet 
unmarried, and Anne married to the defendant Thomas N 
ley, who took out adminiſtration to her. 


Robert Loder, to whom the eſtate deſcended for want « 
iſſue male of Char/es and Francis, filed a bill, to have t 
[ #358] rights + of the ſeveral defendants ſettled, that he might p- 
the money charged on the eſtate with ſafety, and to have tl 
.deeds and writings delivered up to him; and at the heari 
of * cauſe, June the 2d, there were three queſtio 
made. 


The firſt was, Whether the defendant Thomas Whitley, 
= 2 repreſentative of his wife Anne, the daughter of Thomas L 
the dea f of der, who died before the eſtate came to the plaintiff, was i 
the teſtator, titled to a ſhare of the 5000/. and the Maſter of the Ro 
= before . adjudged that ſhe was not, and that the 5o0o0/. was to 
: has colts divided only among the daughters who were alive at the tir 
the remainder to the plaintiff came into poſſeſſion. 


If any of 


fion of the 
eftate, ſhe 
is intitled to no ſhare of the 5gooo!. 


A younger | The ſecond was, Whether Mary, the wife and execut 
ſon of A, at of Francis Loder, who was a younger fon of Charles Loder 
the death ot the death of the teſtator, and attained his age of twenty-c 
ene years, though afterwards he was an eldeſt ſon, and died 
afterwards * 4 of Vina f 
comes to The life-time of his father, was intitled to a fifth part of 
be eldeſt, 30007. and his Honour decreed that he was not, becaule 
— * was the eldeſt ſon before any appointment was made, 
ang dies in his father could not afterwards have made an appointmen 
the liſe - his favour, and the portions given by the will did not veſt 
2 of = after the death of the father, for he might make the appo 
cer | 2 2 . . . »* | 
 repreſeata- ments ar any time during his life. 
tive is inti- b, Ladies an 
tled to no ſhare of the 3000). for being an eldeſt ſon before any appointment, A could 
after have made any appointment in his fayour, and the portions by the wail did not 
till after the death of 4, for he might-make the appointment at any time during 
2 Fern. 528, 661. enn 5 | | | 


- The third queſtion was, Whether the reſidue of the ef 
after the truſt for 77.77 portions was performed, 
longed to the defendant Rabph Whitley, as heir at law of 


For 


CE 


»teſtator ; and it being late, the conſideration of this was 


SNS ©, 
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ferred till Thurſday, June the 4th, when it appearing, that And the re- 
Charles Loder was made reſiduary legatee of the real eftate fidve of — 
diſpoſed of, it was adjudged, that the peir at Jay of the de gcc. 
effator bad no right, and that the cauſe ſhould be adjourned is ra, 
n this day, when it ſhould be argued, whether this was a belongs to 

keneficial deviſe to the plaintiff, or whether the reſidue of be Mcirs of 


he truſt ſhould belong to the defendants, the four daughters 4 1 N 
; ind heirs of Ebarter Tabs, the reſiduary legatee. IP h tr, and vr 


Mr. Attorney General for the plaintif. 


To determine this queſtion, it is neceſſary to conſider the . 
whole will, the teſtator was making a diſpoſition of all his 

ſtate among his ſons and daughters, on the marriage of his | 

lon Thomas he had ſettled an eſtate on him; to his fon Jahn - 
e deviſes a rent-charge and ſeveral legacies, . and provides for 

bs daughter and her heirs, and deviſes the lands in que- 

hon to his ſons Charles and Francis, in ſtrict ſettlement, 

ud on failure of iſſue male of their reſpective bodies, to the 

jantiff and his heirs + upon. truſt, &:c, there can be no $359 J 

loubt but the whole legal eſtate is diſpoſed of to him, ſo the 

my queſtion is on the truſt, The defendants ſay, that the 

teviſe being in truſt to pay 5000). is only a diſpoſition of the 

uſt pro tanto, and that the reſidue of it belongs to the re- 

wuary legatee; but as we are upon the diſpoſition of a 

Iſt, we are to guide ourſelves by. the intention of the teſta- 

br. The deviſe is to Charles, for ninety-nine years, if he 

bould ſo long live, remainder to his firſt, and every other 

bin tail male, and the remainder to the plaintiff is to take 


| Jace only if Charles died without ſons,” in which caſe his 
auſe Winohters, if he left any, would be his heirs, and the 5000/7, 
le, o be raiſed out of the eſtate for the daughters of Charles, 
men ani, and Thomas but can we ſuppoſe that the teſtator 
veſt SWtended the remainder of the, truit ſhould go to the 
1ppolluohters of Char/es, in whoſe favour he had made a parti- 


kar charge on the eſtate ? And his intention of kindneſs 
bthe plaintiff appears from a deviſe of other lands to him 
ad his heirs abſolutely, after the death of Francis and Charles 
ur, Where lands have been deviſed in truſt to raiſe por- 
ns out of the rents and profits, or by a ſale of the eſtate, . 
be refidue has often been decreed a reſulting truſt, but here 
ie deviſe is in truſt, to pay, c. and ſo comes up to thoſe % 
les where lands are. devifea to pay ſuch a ſum, which has 
Mays been adjudged to be a deviſe in fee, becauſe the eſtate | 
T is 
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is / given on condition the deviſee pay ſuch a ſum of mon 

cout of his pocket, without any regard to the value of the 
eceſtate, and the teſtator takes notice of the plaintiff as his 

__ "© Kitiſman, which is a material circumſtance; for in the caſe 
of Hobart verſus Com. Suffolk... 2 Vern. 644. Lord Coupe- 
declared that the deviſe could not be intended a bounty, be. 
cauſe Lord George was not his relation, as it might have been, 

2 un age if the deviſe had been to Colchefter only. And the caſe of 
1 make 4 Nerth and Crompton, 1 Chan. Caſ. 196, is a ſtrong authority 
my execut- for us; Catherine Cromplon made her will in theſe words, 
8 J ordain and conſtitute Henry North my executor, and I 
my real and ©. giye all my eſtate, real and perſonal, to diſpoſe of for the 
perſonal t payment of all my juſt debts, and for the performing of all 
eſtate, to © Nach legacies as I have herein, or by the codicil annexed 
Lees ng © bequeathed unto my executor above named; then ſhe de 
legacies, viſed zcol. to tlie defendant, her uncle and heir at law 
and 200/.to The Lord Keeper and four Judges agreed, there was no im 
edt hog plied truſt of the ſurplus of the real eſtate for the heir ; for 
w) the if the teſtatrix had intended him the ſurplus, ſhe would not 
rplus of have. given him 200], and by that conſtruction the deviſe 

we 7 u Would have no, benefit by the will. So here the teſtato 
3 bh O having made particular proviſions for Charles, Francis, thei 
B, but to, ſons, and daughters, that is an evidence he deſigned the 
= Execut- ſhould haye no more, ; 


r 


Vi 


* 
9 


L 1360 N 6 * a : the | + Mr. Lutwych, 


A truſt muſt be implied from the intention of the teſtato 

but the whole frame of the will ſhews, that this was intend 

ed a beneficial deviſe to the plaintiff; The teſtator. provide 

in the firſt place for his ſons, and their iſſue male, and the 

for their daughters, and the eſtate is to go on and contin 

x in- his own name, ſubject only to the particular charge. 
the deviſe had been in truſt to ſell, that would have ſhewe 

the teſtator did not deſign to continue the eſtate in his o 
name. In the caſe of Hyeb and Packingten, the teſtator d 
viſed a rent- charge of 200. a year out of all his lordſhi 

in the county of Pembrole, &c. tor thirteen years to his wit 
whom he made executrix, nevertheleſs in truſt and con 
dence, to enable her to pay his debts and legacies, and 
deviſed to her all his faid lands for life, as an augmentati 
of her jointure. The Barons of the Court of Exchequ 
were divided, and the Chancellor of the Exchequer was 
opinion that theatruſt of the rent - charge, after the payme 
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of debts and legacies, reſulted to the heir at law; and the 
bcree was affirmed in the Houſe of Lords. This cafe looks 
pore like a truſt than ours; the wife had a proviſion made. 
vr her by the will, - befides the rent-charge, and it is not 
rely in our caſe that the teſtator intended the N 
ure nothing for his trouble. 01 


r. Solicitor General for the e arid 
IS of Charles Lager, the rotary Jegatee: 13877 


It is proper to conſider the intention of the teſtator, a8 Rr 
pit is agreeable to the rules of law. It is very plain that this 
jill was drawn by a perſon who underſtood: the law, he makes 
" of legal words, and of terms proper to conveyances, 
ough the whole will, ſo the teſtator muſt be ſuppoſed to 
erſtand the difference between a deviſe in equity, and in 
by, ere the deviſe is to veſt in the party for his on uſe, 
kd where in truſt only: The firſt deviſe to Charles is plainly: 
beneficial deviſe, the remainder to truſtees, Cc. is in truſt; 
ly, remainder to the firſt and every other ſon, c. are 
| beneficial deviſes, and the deviſe to the plaintiff is expreſſy 
truſt, If lands are deviſed to a man and his heirs, in truſt, 
pay a ſum of money, the deviſee is to be conſidered as a 
tee, unleſs he can ſhew the teſtator intended the contrary, 
d therefore it is incumbent on the plaintiff to make it ap- 
ar, that the teſtator deſigned he ſhould not be a truſtee of 
& ſurplus, and all the caſes of undiſpoſed parts of truſts, 
ether created by deed or will, in fee or for years, are ap- 
e to this caſe, which has nothing new in it: What a 
vas at law, a truſt is how, and if an eſtate at law was 
Ited to truſtees, for particular uſes only, the remaining 
ule reſulted to rhe feoffor : If a term is carved out of the [ 361 
tefitance, to raiſe portions, as ſoon as they are raiſed, 
agb the legal eſtate remains in the truſtees, Courts of equity 
rays decree that he terms {hall attend the inheritance; 
ſo much of the truſt as the owner has not diſpoſed of 
tains in him; ſo here, ſo much of the truſt as is not de- 
d away ſhall fall into the reſiduary deviſe. 2 Chan. Caf. 
5 223. and Wych and Packington is a eaſe greatly in our 
ur, where part only of the truſt being diſpoſed of, the 
que was decreed to the heir; though the term created out 
the inheritance might be ſuppoled to be for the benefit of 
Life, whom he had made executrix, as well as to pay 
and legacies. ' The caſe of Hobart and the Earl of 
i, 


'Firſt ſon for life, and other part to his daughter the Counteſs 


ſiſometking given him, will not hold im this taſe; for though 


[ 1362 


* 
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al Serjeant:Mayharit deviſed to the Counteſs of S5 
Lord George, and the defendant Colrbgſler and their heirs 
tol the afe of them and their heirs, all his ſeveral manors and 
lands a pon truſt, tu convey part, after the. death of his wiſe, 
th! Kcbavt! for ninety-nine- years, if he ſhould fo long live, 
remainder as to part, to his wife for life, (remainder to the 


df aid ler ĩſſue male for life; with a croſs remainder, 
on failure of iſſu male of either of them: And the will ſaid 
nothing as to the remainder in fee. The Court decreed what 
of ithe cruſt was not diſpoſed of to the heir; but it is faid 
chat this deviſe is in traſt to pay, but the deviſe in that caſe 
was in truſt to con dey, but there is no difference whether the 
truſt is to raiſe & particular ſum only, or to limit particular 
eſtates only, the word paying in tlie cafes that have been 
citelig vas put in, to denote the quantity of the eſtate, no 


whether it was q truſ of not, but that is not in diſpute in l 
this chſo, for che plaintiff has, without doubt, the legal eſtate t 
in fer. North and Crompton is very diſtinguiſhable from this Ver 
caſe, by the firft clauſe e is made executor, and the laſt deri 
vile to hirn I of the tab and perſonal eſtate, for the paymeni do 
af herdebts and! legacles; by which it appeared to be bet 
intention to make them a common fund, and the whole is t t 
be vonſtdered as aſſets. So this is the Tame as a devife of the eltat 
perſonal eſtate to him for payment of debts and legacies, i ruf 
which cafe he is intitled by law to the furplus, and in equi 
too, i he is not excluded by the intention of the teſtator 


and there the heir at law had a legacy of 200/. though tha 
alone weuld not have been a ſufficient "tauſe for the decree Fru 
as Appears by the caſo of Rana and Brehy, 2 Vern. 425 
but the” rule that the heir is to be excluded, where he ha 


the daughters Rave a purticular proviſion! they claim only a 
ſtandlipg in the room of their father, Who was intitled by th 
reſiduary deviſe whith is a proviſion for himſelf, and it is 
chance that the daughters are his helrs ; but the reſidu- 
clauſe is a full explanation of his intention: He deviſes t 
Chat les Lotier allthis eſtate, real and perſonal, either + in la 
or equity, which remained undiſpoſed of, in truſt, for paymen 
of debts and legaties; and the overptus for his own ute, 
knew tliat an eſtare; after a particular charge was paid off 
would reſult to the heir, or fink into the teſiduum, therefo1 
he gives it in one caſe ro raiſe-particular ſums only; but! 
this claufe he expreſly deviſes the ſurplus for his wo 
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This is the deſcription of — he deviſes, and the ſurplus 
o this truſt is an eſtate undiſpoſed of. 201 


— 


Maſter of the Rolls. 


e, 
e, ; 
be BY 1 think this is a deviſe to the plaintiff Robert Loder his 
4 tnſman, and his heirs, only in truſt, to pay the particular 
— 


hms charged on the eſtate, and to decree otherwiſe would 
ke to make a new will for the teſtator, and go contrary to a 
multitude of caſes, and in point of conſtruction this caſe is 
jo be conſidered as if there was no reſiduary deviſe, _ 


Where an eſtate is conveyed on particular truſts if the reſt 
to be taken as a gift to the party, there will be an end of 
rlulting truſts ; and this cafe is the ſtronger againſt the 
gaintiff, becauſe the teſtator, when he had diſpoſed of part 
the eſtate by the reſiduary clauſe, ſhews that he knew the 
merplus would reſult to his heir, whom he defigned to diſin- 
terit, and therefore he makes a total diſpoſition of it; and 
Ido not think he deſigned to make a compleat diſpoſition of 
bs eſtate till the laſt deviſe, for by that he ſuppoſes he had 
ot given away all, but that part of his real and. perſonal 
tate remained not diſpoſed 15 it is {aid that this deviſe is in 
guſt to pay, not in truſt to ſell; but I do not think that a 
viſe in truſt to ſell makes more for the heir than this deviſe, 
or in that caſe it might be ſaid, that the teſtator deſigned to 
change the nature of the eſtate, and have no regard for the 
ir, but turn it into perſonal eſtate; This deviſe is to the 
paintiff, his heirs and affigns in truſt to pay, that is, who- 
der is in poſſeſſion of the eſtate ſhall pay this ſum, and no- 
Ming ſhall be perſonally demanded of them, but the eſtate 
ly ſhall pay, and is a diregGion to the ceſtuy que truſt to 
bllow the lands, in whoſeſoe ver hands they come. 


In the caſe of North and. Crompton, the real and perſonal 
late were united, the executor was a perſon favoured, one 
br whom. it appeared the teſtatrix had a kindneſs, and the 
erſonal eſtate: was not given him in truſt, but for his own 
Knetit,, thetofore it would have been a ſtrange conſtruction 
have detecedd it a truſt for the real eſtate, or to ſuppoſe that 


ly a truſtee of the other, when both were blended toge- 


It 


ſhe deſigned him an intereſt in one, and that he ſhould: be. 


— ., 


r 
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It has been ſaid, that the calling him'kinſman is an impl. 

8 cation of kindneſs. This is not the caſe of raiſing a uſe, 
[ t363 ]+ where calling him kinſman would be material, if no con- 
ſideration was expreſſed, but of a deviſe, which in its own 

nature purports a bounty, and therefore by that rule all re. 

ſulting truſts would be deſtroyed; but when the teſtator 

gives the eſtate to the party for particular purpoſes, that ex- 

cludes any ſuppoſition that he deſigned it him as a bounty; 

and he called him kinſman, not to ſhew he deſigned him a 10 

benefit, but that he was one in whom he could repoſe a con- 


fidence, as a relation and friend: This is a rational motive " 
to cloath him with ſuch a truſt, and it is dangerous to lay . 


hold of ſuch appellatives, in order to go contrary to the 
whole courſe of precedents, as the caſe of London verſus Gar. 
way, 2 Vern. 571. A by will deviſes his lands to truſtees upon 
truſt, to ſell, and to diſpoſe of the money as he by writing 
ſhould appoint, and for want of ſuch appointment, then the 
truſtees were to ſtand ſeized in truſt, for the benefit of his 
four nephews, and if any of the appointees died before ſale, 
and payment of the money, their ſhare was to go to his ne- 
phews, A, by writing, appoints his truſtees to pay ſeveral 
ſums to ſeveral perſons, but not near the value of the lands: 
The ſurplus was decreed to the heir, as an intereſt reſulting 
and not diſpoſed of. In the cafe of /Yych and Packington, 
carving the term out of the inheritance, looked like turning 
fo much into perſonal eftate, yet the ſurplus was decreed to 
\ the heir. Com. Briflol verſus Hungerford, 2 Vern. 645. 4 
deviſes his real eſtate to his executors, to be ſold for pay- 
ment of debts, the ſurplus, if any, to be deemed perſonal 
eſtate, and to go to his executors, to whom he gives 20/. a 
apiece, the ſurplus was decreed to the heir, and the dec 
was affirmed in Parliament, 2 Ventr. 359 If one ſeized in 
fee, makes a leaſe, or deviſes an eſtate for years, for payment 
of debts, if the profits of the lands ſurmount the debts, al 
that remains ſhall go to the heir, though not ſo expreſſed 
and albeit the caſe of an executor. 


, , The deviſe of the other lands to the plaintiff abſolutely, i 
yd har 2 an argument againſt him, for if the teſtator defigned hin 
truſt as ap- this eſtate too, why did he load one with a truſt, and givt 
peared by him the other abſolutely? And therefore the bill muſt be 
unn diſmiiſſed. Swinb. part 4. ſect. 4.0.6.” | 


ſcript re- 

port quote | | 01. ; 
by Mr. R:bias, 1 38, 430. 252, 264, 1 Chan. Caf. 98, 310. 1 Vern. 21, Moor 7, Ci 
24. 123, Cal. 269. 2 Ventr. 56. 3 Lev. 259- 2 Leon. 41, 226, 3 Leon. 165, 139 


Dyer 127. Ce. Ja. 74. 1 Kal. Ab. 844. 
F Saturday 
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5 1 + Saturday, June the 13th. 1 +364] 
iſe, 1 Pats | , | | Caſe 189. 

. _ APPEALS AND REHRARH NS. eg. 
Vn | age? 1 | cellor. 
re- S GARRET verſus EVERS. | 

tor | he 


©\- MR. Garret being indebted to the plaintiff his brother 
yol. deviſes to him a mortgage of 693/. (of which he had 
wt a decree of forecloſure, but died before the account was 
pken, or the mortgagor abſolutely forecloſed) in theſe words, 
we And to my brother and his heirs, my other freehold eſtate 


lay . , 
in Feverſbam. 5 | 
Lord Chancellor. 


pon The lands in mortgage being deviſed as real eſtate, ſhall The mort- 


e conſidered as ſuch” between the deviſor and deviſee, and * 


terefore though this legacy is greater than the debt, it ſhall mo 


bi rtgage, 
— pt go in ſatistaction of it; but if aſſets fall ſhort, it is ſtill of which 
"Mp be conſidered as perſonal eſtate, for the payment of be had g«t 
2 a decree of 
F | forecloſure 
ark niſi, by the 


ne of his other frecho14 eſtate in A4, this mortgage being deviſed, as rea) effate, ſhall not go 
þ atisfaQtion of a leſs debt, but if aſſets ate deficient, ſhall be conſidered as perſonal cſtate, 
x payment of, debts. | 


ning | 
: 1 | Monday, June the 15th. 
PI 1 Caſe 190. 
ſonal LANSDOWN verſus LANSDOWN, In Court 
ol. 30 | | Lord pw: 
Hor. 
ecree THERE were four brothers, the ſecond dies, and the * 
ed Weſt brother enters upon his lands, the youngeſt brother 


mentims a title, upon which they apply to Hughes a ſchool- 
„ Wiſer, their neighbour in the country, (who often acted as 
eſled Mi attorney) for his opinion, who, upon conſulting a book 
Wed The Clerks Remembrancer, gave it in favour of the 

, Wungeſt brother, becauſe lands could not aſcend; upon 
y, "Which the eldeſt brother agreed to divide the eſtate with the 
 hioingeſt, and declared he would rather do ſo, than go to 
gie, though he had the right: Upon which, Mr. Hughes 
W*pared deeds of leaſe and releaſe of the moiety, which 

re executed by the eldeſt brother, and bonds of the pe- 
ty of 300l. which was computed to be the value of the 
biety, conditioned for quiet enjoyment of their reſpective 
thares ; 


* 
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3 The ſecond ſhares ; the youngeſt brother died, and the moiety deſcend. 
SIE — Ne ed on the defendant, the infant; his ſon and heir: And the 
Vis ages Lord Chancellor decreed, that the bond, and deeds of leaſe 
andyoung- and releaſe, ſhould be delivered vp to the plaintiff, the eldeſt 
T'+35 50 brother, being obtained by miſtake + and miſrepreſentation 
* vrother and that the defendant the infant, when he came of age 
„ ſhould convey niſi, Sc. and his lordſhip ſaid, That maxi 
maſter of law, Ignorantia juris non excuſat, was in regard to the 
wy Lot : public, that ignorance cannot be pleaded in excuſe of crimes 
right to his but did not hold in civil caſes. 1524200 
lands, he e r he 13 " | | | 
* gives his opi n favour of t ngeft, upon which th ivi 
Court ſet aſide the deeds of 5 — . . 
That maxim, Isnorantia juris non excuſat, relates only to crimes, and does not extent 


22. 


to civil caſes. 
| . Thurſday, June the 18th, 
e MOTION S. 
SFF 22 
5 ANONYMUS. 
* | neee + al #3146" . 
Motion was made, to direct an Excommunicato cap 


endo-againſt a priſoner in the Fleet, to the warden. 


2 * Maſter of the Rolls. 
An attach- © D * IS * 
| =_ An attachment, in ſuch a caſe, is directed to the warde 
home of the Fleet; but that is not an original writ, and is a 
priſoner in . , l 
"Te = 34 ways returnable into this Court; but I cannot grant th 
directed to motion, becauſe an Excommunicato capiendo is a viſcontic 
rhe warcen, writ z and the words of the 5 Elia. That the Sheriff, or oth! 
ut an ex- Sod? 
communi- ery. wil not warrant fuch an order, but are made v 
cato capien- of for other reaſons; the writ has no Non omittas in i 
do cannot, ſo the Sheriff, in caſe of a liberty, can only return Ma 
Handing the Cavi Balliye z bekdes the writ. runs into counties palating 
words in and them it: is directed to the Chamberlain, or Chancello 


e s of and hy law, if the Sheriff is excommunicated, it is directe 


- 


Eliz. The | 
Sher or tothe Corner... | Ta 
- kg | 3 5 a 
eber Meer. Wai l , Fo © #4 pr” MN Y YE 03 5444 el 
i 9.8 TOS SY Fn A 
n 7 EY | 7 | 
— 1 29 e 1990 of - 0, 4 Saturd, 
, A + © # 1 473 , a | 
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Saturday, June the 20th. 


CARTER verſus CARTER. z 
Rolls. 


JOHN Carter deviſed 8oool. to his nephew George Car- 
r, to be inveſted in a purchaſe of lands, in truſt, to the 
ie of. George for life, remainder to truſtees to preſerve the 
4 remainders, remainder to his firſt, and every 
other ſon in tail male, remainder to truſtees, their execut- 
ors, adminiſtrators, and affigns, for fifteen years, without 
impeachment of waſte, with ſeveral remainders over, and a 
power to George to make a jointure, and the truſt of the 
term is declared to be, in caſe there ſhould be no iſſue male, 
for the raiſing portions for the daughter and daughters of 
( the ſaid George, to be paid at ſuch times, and in ſuch man- 
ner and proportion, and with and under ſuch proviſoes and 
limitations as the ſaid George, by any writing or writings, 
under his hand and ſeal, atteſted by two witneſſes, ſhould 
{ appoint.” | 


+ A bill is brought by thoſe in remainder againſt George, [ 366+ 7 

capMl '* have this money laid out in lands : George hy his anſwer 
ſays, That he does appoint, and intends by a writing in 

due form to appoint, that all the rents and profits ſhould be 
collected and applied for raiſing a portion for his daughter 
Elizabeth, in caſe he ſhould have no other daughter, but if 

rde be ſhould have more, the rents and profits were to be divided 


ale <qually between them, payable at eiphteen years of age, or 
th 7 marriage.” | 


— —ñ—‚jJ—ẽ 
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George made an appointment of the whole profits for the 4 
jomture of his wife, and died without iſſue male, leaving 
Elzabeth his only daughter, having never made any appoint- 
nent of the portion, : | 


-— — 
- 
* * * 
— — 
1 — 
o 
_ "> 
. D * 
- . : 
w <_— . 
= - 


And on this bill, which was brought to have the money 
ad out in a purchaſe of lands, and the jointure eſtabliſhed, 
wo queſtions were made as to the portion of Elizabeth ; 
Whether it would ariſe if the father made no appointment ? 


and, Secondly, if an appointment was neceſſary, Whether 
be anſwer of George was a ſufficient appointment. 


Mr. 


ad 
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Mr. Rider for the defendant the daughter. 


By the intention of the teſtator, the profits of the whole 


term were to go to her, if George had but one daughter 
If a long term is carved out of the inheritance to raiſe por 


tions, it cannot be ſuppoſed that the teſtator intended all the 


profits ſhould be applied, but this is a very ſhort term, an 

2 500. was Only ſufficient for that purpoſe. If the words had gone ne 
provided by further than, For the raiſing portions for the daughter ani 
ot mango daughters of the ſaid George, the whole term would have bee 
of the mar. in truſt for the daughter, and the words following do not al 
| ter the ſenſe of the foregoing, for they give the father n 
: power to appoint the ſum, but only the time, manner, and 

Bh aa Proportion in which it ſhall be paid. In the caſe of Day 
mould ap- and Hooper, 2 Vern. 665, 2500/. was provided by ſettlemen 
point, he for the iflue of the marriage, in ſuch proportion as the hul 
* 'eav- band ſhould appoint; he dies leaving a daughter, and make 
daughter, NO appointment; the 250. was decreed to the daughter 
and made to be raiſed out of the term, and the judgment was affirmed 
= 44," 55g in the Houſe of Lords; and the truſt of this term is to bt 
2502/. was executed in favour of a daughter, and the portion cannot b 


8 to raiſed without the aſſiſtance of this Court. 


riage, in 
ſuch pro- 


As to the ſecond queſtion, nothing of ſubſtance that i 
required in the appointment is omitted in the anſwer, and th 
circumſtances are preſcribed only to aſcertain the fact, ant 
to guard more effeQually againſt fraud and impoſition ; bu 
here the father does appoint upon oath and on record, whicł 

| is ſtronger than by any matter in pais, or by deed, ſo ths 
['t 367 J] there + can be no doubt whether he intended to appoint. I 
a bill is brought to carry a parol contract into execution, an( 
the defendant admits the contract, that admiſſion ſhall bin 
him, and the Court will decree a performance, becauſe the 
there can be no doubt of the reality of the contract, the en 
of the ſtatute is anſwered, there is no danger of perjury | 
the evidence; and then why ſhould not. the Court allow th 
anſwer to be a good appointment, and diſpenſe with the c. 
cumſtances which were tacked to it, only to manifeſt that 
was really executed, as it does in many caſes, in favour ot 
wife, a child, or a creditor. 


Mr. Attorney General contra. 


The Court in the conſtruction of a term in truſt, nevs 
makes any diſtinction whether it be long or ſhort: There 


— 


- 


* * 


no direction in the will to apply the whole profits : In the 

caſe of Davy and Hooper, a particular ſum being mentioned, 
nothing was left for the huſband, but to appoint the time and 
nanner of payment of it; but here the father has a power 

o proportion, which is to be underſtood, not only in relation 

to the number of daughters, but likewiſe to the profits of 

the whole term, in caſe he had but one danghter, and he 
night appoint her a portion leſs than the profits, and ſhe 
could not inſiſt that ſhe was intitled to the whole. 


As to the ſecond queſtion, I admit that this Court does 
ſometimes make good a defective execution of a power in 
your of daughters; but never a non-execution : The 
power is, By any writing or writings under his hand and ſeal, 
attefled by teuo witneſſes, And by an anſwer to a bill in this 
Court, he ſays, he does appoint, and intends to appoint, &c. 
which ſhews he did not think his anſwer a ſufficient appoint- 
ment. This is not an appointment by him in writing ; the 
anſwer is not writ or ſigned by himſelf, and is no more than 
aparol declaration; though it is more ſolemn and binding 
than a deed, as to the Court, and parties to the cauſe. 

And this is not like the caſe of a parol contract, where if 

the defendant does not plead the ſtatute, but admits the con- 

traſt, he ſhall be bound to perform it; for there the agree- 

ment is on a valuable coniideration, which binds the con- 
ſcience of the party, and ſeeing the contract is admitted, the 

ed of the ſtatute is anſwered, for there is no fear of per- 

jury in examining to it; here the appointment is defective in 

il its circumſtances, which were preſcribed, not only for the 
lake of the party to whom the power was given, but alſo for 

be fake of the remainder-men, and though this Court will 

make good a defective appointment in favour of a daughter 

bo has no proviſion, it never will if ſhe is provided for; 
decauſe then ſhe cannot be conſidered as a creditor of +the \ +368 ] 
arent: In this caſe the father has deviſed to the daughter 13 
ands of the value of 20,co0/. and fo it is like the caſe where 

copy hold is deviſed to a wife or child, if they are provided 

br, equity will not ſupply the want of a ſurrender, | 


Mr. Mead. 


This power is given by a ſtranger to the father of the de- 
adant, and is not a power reſerved by the owner over his 
vn eſtate, which is to be conſtrued liberally. If th: father 

| had 
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had appointed a ſmaller ſum than the profits, the truſtees 
could have raiſed no more, and no caſe can be mentioned 
where the conſtruction of the defendant has been put, even 
on terms created by ſettlements on marriage for raiſing por 
tions, though the daughters in ſuch a cafe are purchaſers 
If a power is given by deed, and it is executed by. will, it is 
not a good execution; here the power muſt be meant to be 
executed by deed; and the anſwer is not an execution of it 
and the cafe of the parol contract is no way applicable to this 
yet | remember in one inſtance, where the mortgagor con 
feſſed by his anſwer a parol agreement, that the intereſt ſhould 
be raiſed from 5/. to 6/. per cent. that Mr. Juſtice Trac 
would not decree it contrary to the ſtatute ot frauds an 
perjuries, and in a late caſe your Honour would not ſupply th 
want of a ſurrender of a copyhold, deviſed to the wife, b 
cauſe ſhe had 60. a year given her by the ſame will. 


: Maſter of the Rolls. 


This term of fifteen years is not created for the raiſing an 
particular ſum, or for the railing portions not exceeding ſuc 
a ſum, but in a very unuſual manner for the railing portions, 


It has been objected, that no diſtinction ought to be made 
whether the term is long or ſhort; yes, I think they ma 
have different conſiderations, as they manifeſt different i 
tentions in the teſtator, in one caſe, it is not reaſonable t 
ſuppoſe he deſigned the whole profits ſhould be applied, 
it may be in the other, where they will only be ſufficient t 
form a competent portion. 


This term is. not to commence till after the death of t 
wife z for the father having a power given him to limit 
jointure, and he having executed that power, lets looſe thiloint 
eſtate for life, precedent to the eſtates to his firſt and evei 
other ſon, and this term being ſubſequent to thoſe limitatior 
mult be poſtponed to the jointure. 


[ +359 ] +1 am of opinion that this whole term is allotted for t 
A 2 raiſing the potions, and that it was the intention of the te 
Zool. toB, * ; 

to be inveſted in a purchaſe, in truſt, to the uſe of B in ſtrict ſettlement, remainder 
truſtees for fifteen years, in truſt, if B have no iſſue male, fur the raifing porticus tor t 
daughters of B, to be paid at ſuch time, and in ſuch manner and proportion, and with a 
© under ſuch proviſoes and limitations as the ſaid B by any writing or weitings under! 
© hand and feal, atteſted by two witneſſes, ſhall appoint.” A bill is brought againſt l 
lay out the money in a purchaſe ; B in his anſwer ſays, that he does appoint, and inte 
« by a writing in due form to appoint, that all the rents and profits ſhall be collected 
applied for raifing'a portion for his daughter C, in cafe he ould have no other, by 
© he ſhould have more, the tents and profits were to be divided equally between tb 
© payable at 18, or marriage.” B made no appointment, and died without iſſue male, lcav 
D his only daughter, the whole profits of the term belong to D, though the father m 
no appointment, © ta 
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gor to appropriate the whole profits, and it is no o bjeQion 

h, he might as well have deviſed a term to the daughters 
een years, becauſe then he could not have left the fa 
this power to adjuſt the proportion, the profits ſhould 

paid to them in, in cafe he had more daughters than one. 8 

the term is upon truſt for raiſing portions, &c. if no more 

been ſaid, there could be no doubt but that the whole 

pts belonged to the daughter, the term being but fiftzen 

ars, and proper for that purpoſe. But he goes on, To be 

„ Kc. Proportion cannot relate to the profits, in caſe 

e ſhould be but one daughter, but muſt have a reference 

the portions,-if, there were more than one; and it was put 

not with an intention to impower the father to leſſen her 

nion, if He had but one daughter; but if he had ſeveral, 

proportion it among them, as he ſhould think they de- 

wed ; The term is in truſt for raiſing portions, which gives 

greſent intereſt, and the civil law and ours allows a diſtinc- 

hen the time is annexed to the legacy, and when to the 

ment only, Suppoſe he had ſaid, the portions ſhall be 

uſed by the profits, to be paid, Cc. this could be only di- "WE. 
Kory as to the time of payment, and the proportion, in 

e he had ſeveral daughters; and if the eſtate had been 

chaſed, as the term was without impeachment of waſte, 
daughters might cut down the timber; and this was in 

new of the teſtator, he was making a proviſion for his 

bew and bis children, and if he had ſons, he gave them _ 
abſolute power over the eſtate, and to bar all the remain- _ / 


% 


The ſecond queſtion is, if an appointment is neceſſary to Or if an 
railing and charging this portion; if the anſwer is a good PPoint- 
ointment, it muſt be admitted that this is not ſuch an ap- ty. 
ntment as the will directs, though a writing may be un- the anſwer 
hand and ſeal, and not a. deed for want of delivery: was ſuch a 
the queſtion is, Whether the defendant, being a daughter, _ 20 
tot intitled to have this defective execution made good by 2 
k Court ? Bat it is ſaid, here is no execution, and equity Court ot 
not ſupply the want of ir, either in favour of a child or — 
editor, but I think there is a defective execution, and that — good 
circumſtances were not added in favour of th: remainder- in favour 
„ for the power does not charge his eſtate. more or leſs, of 

only aſcertains the time and proportions in which what — 

| before charged is to be paid. Ihe anſwer ſays, he does 

punt, ſo is a preſent appointment, and the words, And 


8 42 intends 


» 


* 
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intends, &c, do not derogate from that actual appointment, 
| ſhew that he thought it would not avail, but only that 
[ +379 ] would + afterwards execute it in the preciſe form. Tf fach 
power N to raiſe portions, a parol appointment vou 
not be good in equity, even before the ſtatute of frauds x 
perjuries, but the queſtion is, Whether this anſwer is not ſug 
a manifeſtation of the execution of his power, as this Con 
will make it good, as well as decree a parol contract admitt 
by the anſwer; for the ſtatute was made to prevent perju 
in the evidence; but there is no occaſion to examine whe 
the contract is admitted, and I think this caſe is the ſame, f 
he could have done nothing that would have made his 
- Equity will tention to appoint more manifeſt than this anſwer. Whert 
| not capply younger chill comes into Equity to have the want of a f. 
| | 1 render of a copyhold ſupplied, he muſt be wholly unprovid 
1 of a copy- for, or have but a very flight proviſion, though there h: 
| . hold againſt been great varicty of opinions upon this point, and where 
— heir, the children have been well provided for, the Court has f 

vour of 2 #14) n | 
younger plied the want of a ſurrender againſt the heir, becauſe 
child, unleſs father was the beſt judge in what manner to provide for 
he has none, children z. and I believe Lord Cowper was the firſt who 
ſmall pre- fuſed it, becauſe the younger child was greatly provided 
viſion, and the heir had little or nothing; but I have never kno 
Ne vo. this diſtinction made, or that the Court would enter into 
_— confideration of, it, where a younger child has applied toh 


Ca . | 
But will a defeCtive execution of a power made good. So 1 ac de 
make good opinion, that the whole profits of the term belong to g 
— daughter, after the death of the mother. ub 


tion of a "mM #71 v8- 374 | > $3 4; i M4 
power, whether he is provided for, or not, Ant. Caſ."zg. 2 Fern. 163, 265, 69, 
609, 310, I Vern, 37, 40% 219, 1 Chan. Caf. 103, 159, 263, 264. 3 Chan. Caf 
Nelſ.' Fol. Rep. in Cane. 28, 273. mY 19 


| | Wedneſday, June the "24th, 
"Caſe 793. | | 


At the THORNICRAFT. verſus HARWOOD. 

hancel- | 185 8 0 

* 5 — Mr. Attorney General for the plaintiff. 

| 6cllor. | p TIRE . 

| SIR John Thernicraft,' the father of "the plaintiff, Hume 
| "of about eighty years of age, and his ſon ata fall allowanq h athet 


40. a year, in 1717 became acquainted” With the detent 
3 isa, who pretended in friend ſhip to Him, to grant hit 
a annuity of 400. a year during the litg. of his father, 


W { 


/ * 
| | , 


* 
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ich the plaintiff covenanted to transfer to Minſbul, or order, 
10,0007. South Sea ſtock, fix months after th: death of his 
her, and Minſhu} entered into a bond of 10,0067: to the 
ou, for the payment of the annuity. Afterwards DCz/la, 
np concert with Minſbul, advanced 4ooo!. on the covenant, 
mereby Minſbul iutinuated to the plaintiff, he ſhould be bet- 
tr able to ſupply bis neceſſities, and pay him the annuity ; 
be money was paid to the plaintiff in notes, and a draft on 
he bank, but none of it came to the plaintift®s hands, and 
te plaintiff, according to his agreement, covenanted to 
unsfer ten thouſand pounds in South Sea ſtock to D*'Cgla, 
ix months after the death of his father, and afterwards, on | 
s defire to + have the ſecurity altered, and advancing geo. [ 4371 ] 
ore, the plaintiff entered into a bond of 18,000/. to 
Ha, for the payment of gooo!. after the death of his 
her, but the plaintiff received but 5ol. of this money. 
is John, the father, ſoon after died, and D'Ceſla went be- 
md the ſeas, and a commiſſion of bankrupt being taken 
t againſt him, Harwocd the aſſignee brought an action on 
e bond; and this bill for relief, on payment of what 
n really advanced by D*Czfta, with intereſt, and for a per- 
tual injunction; and your lordſhip was pleaſed to grant us 
junction, upon our giving judgment, ſubject to the or- 
rof the Court; and the queſtion is, Whether we are to 
the 4000/7. advanced by 222 or only 430. which is 
be money came to our hands? This bond was obtained 
12 groſs fraud, and without any conſideration; Miaſbul 
we no ſecurity but the bond for the annuity, though he 
reed to give the plaintiff real ſecurity, and he never re- 
red but 4.30. and fo this is within the reaſon and autho- 
of the caſes of extravagant bargains with young heirs, 
tere the Court have always ſet aſide unreaſonable ſecurities, 
en for annuities during the life of the father, as againſt 
icience, Berry verſus Pit, 2 Vern, 14. The plaintiff's 
ter being tenant for life of a great eſtate, which by his 
ith was to come to the plaintiff in tail, in 1675 he bor- 
ed 2000/. of the defendant, and confeſſed two judgments 
ooo]. each, with defeaſances, that if the plaintiff out- 
| his father, and within a month after his death paid the 
kadant $ooof. and if the plaintiff ſhould marry in the 
eme of his father, and ſhould from his marriage, during 
navkther's life, pay the defendant intereſt for his 5000/. the 
tconl@ndant ſhould vacate the judgments ; and that it was the 
th of the parties, if the plaintiff did not outlive his father, 


her, 12 . | that * 
Wi 


- ' , 
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0 * 0s : { 
that the money ſhould not be repaid. The plaintiff's father Wi 
died in 1679, and the bill was to be relieved againſt the ſad . 
judgments, upon payment of the money lent, with intereſt ; 
and Lord Nottingham did not think fit to relieve the plaintiff 
againſt the bargain itſelf, without paying the 50007. and in- 
tereſt, from a month after the plaintifl's father's death; but 
this decree was reverſed by the Lord Chancellor 7ef7»i 


th 


who decreed the defendant to refund all the money, excepi o 
the 2000. lent, and intereſt. 1." | bo 
Mr. Solicitor General. G 
C im 
The queſtion is, What relief we ſhall have againſt thiMjla 
bond? The aſſignee inſiſts to be paid double the ſum advanced 
becauſe of the contingency that the plaintiff would fſurviy 
his father; but in the caſe of Berry and Pit this was deter 1 
mined not to be a ſufficient reaſon, and that the clauſe, tha be 
the money ſhould not be repaid, if the father ſurvived, wi le 
I +372 J put in only to colour the bargain for if the heir dies in th ert. 
life-time of his father, he is wortlt nothing, and j of couriWThe 
unable to pay. We have been notoriouſly over-reached if, 
MAinſbul, and if IYCofta was concerned in the fraud, we ougi¶ unc 
to be relieved, though none of the money came back to him le 
it was unconſcionable and fraudulent in him to demand gooq ö 
and gives a colour to believe he was privy to the whole frauditeſtic 
and though he was not concerned in the fraud, the plaintWWlhe : 
\ Bos. af ought not to be charged with more than came to his hanq um 
The =" 42 2 Vern. 77. The plaintiff, with other young heirs, bein or 
tiff haviag drawn in by Styffead, with the concurrence of Sir ili. 
Jointly with Smyth, to buy goods at an extravagant price, and to accept ſo. co 


— un aſſiguments of bad ſecurities, and jointly to enter into ſeciWſouth 


tered into ities for the payment of the money agreed on, the bill , 
| — to be relieved againſt thoſe ſecurities, and the Court declarq f, 
* t that the plaintiff ſhould be liable only to ſo much of the goq ven, 
an bs. as came to his own hands, and ſhould not be anſwerable ¶ e afte 
gant price, his companions ; here we were not jeintly bound with end, 
. me ary ful, but were defrauded by him, and he is in priſon, alſkintj 
declared, ne / | bil 
he ſhoulg O nothing. 1 35 
d 


not be an- 
oma for his companions, but liable only to ſo much of the goods as came to his e affe. 
” . . 


| | P t to 4 
N. B. Lord Nottingham in one day made eleven dec Mar he 
againſt $:y/ead, and after the firſt decree, the ſecond cat, 


being opened, and ſo every one in their order, and 
| cout 


% 


> 
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council informing his lordſhip, that every cauſe was of the 
me nature, he ordered the regiſter to draw up the ſame de- 
ee in each cauſe mutatis mutandis. 


Mr. Verney for the defendant. 


Theſe bonds have been adjudged good at law, becauſe of 
the hazard, and are of the nature af bottomry bonds, on one 
contingency the obligee is to have nothing, on the other 
double the money he advanced, and this Court will never 
reſume a fraud, , eſpecially when D'Cg/a really advanced the 
oo to the plaintiff, as is proved by an account found 
mong the papers of D*Coffa, made up and figned by the 


chi antiff. 
Lord Chancellor. 
; | 

| think all bonds in general entered into in expectation of 
he father's death, ought to be diſcountenanced, and are not 
ike a fair adventure on bottomry; ſo that the plaintiff muſt 
ertainly be relieved ; but the queſtion is, in what manner? | : 
There is no doubt but DO paid the 4000). to the plain- 
if, but whether there appears ſufficient proof that he was 
wncerned in the cheat, that it ſhould not remain with him, 
ie was not originally in the contrivance, but Minſbul was 
molly concerned in it, and little credit is to be given to his 
kllmony, where it is not ſupported by other circumſtences. 
The ſum of his evidence is, that in 1717, Biron brought 
lim acquainted with the plaintiff, and he agreed with him, 
Border to ſupply his neceflities, to pay him an Annuity of 
ol. a + year during his father's life, and the plaintiff was [ #373 ] 
Þ. covenant to transfer to him or his aſſignee, 10, ooo]. 
mouth Sea ſtock after the death of his father; that he, Hel- 
, and D'Co/ta, did afterwards concert to cheat the plain- 
WW; D'Cofa was to advance 4oool. and the plaintiff was 


p wvenanted to transfer 10, oool. South Sea ſtock to him (but 
ble ¶ be afterwards ſwears that D'Cofa advanced the money on the 
end, and not on the transfer of the ſecurity) and that the ? 


Jaintiff was not to keep this money to his own uſe, but he 
rrily avoids ſaying for whoſe uſe, nor he does not ſwear 
bat D'Cofta was to have any of it, and therefore he is not to 
e affected with the tranſaction. And he might pay part of 
t to Minſbul, as agent to the plaintiff, who acquainted him 
at he wanted money, and would therefore transfer the ſe- 
uity to D*Co/la, who was ready to advance it, and Migſbul 

e 
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was fo retain the money to ſupply the plaintiff's occaſions, 


but this is all talk between him and the plaintiff only; and 
he does rot fay that D'Czfta knew of it, and Minſbul was to 


. The plain- have 2000. to pay :Helbert ſeveral ſums out of it, which he 


n agreed for, before he would introduce him to D' Caſa, which 


and entered he does not pretend D' Ca knew of; therefore on the plain- 
into a bond tit's payment of 3000. and intereſt, the defendant Har- 
of 18,000/- aug is to acknowledge ſatisfaction on the judgment, and 


to _ = a 
—— after neither ſide is to have coſts. | 


the death of | | | 
his father, who was then about eighty years of age, the Couit relieved him againſt this 


bond, on payment of the 40go/. and intereſt, 


174.167, The plaintiff infiſted he ought to have coſts, becaul 
L though the aſſignee was a ſtranger to this tranſaction, he de 


2 Chan. Caf, manded the gol. and the defendaut claimed coſts, be 
130, 136. cauſe the plaintiff was relieved from a penalty. 

DOT nd 1 | | | - 

Coda Signing and ſealing is a good publication of a will. 


cation of 


a will. . | | 
Caſe 194. BIRCH verſus BAKER. 
At the . | (-*-4 | | | | 
Rolls, Mr. Solicitor General for the plaintiff. 


. © MR. Lechington deviſed a moiety of two thirds of th 
« reſidue of his South Sea ſtock, India, Bank, and Orpha 
© ſtock, leaſes, Faſt India, and South Sea bonds, mortgages 
and other bis perſonal eſtate, to his ſiſter Mrs. Colcheſie 
who, before the ſaid moiety was paid to her, made he 
will, and as for ſuch ſhare and proportion of her brothe 
* Lackingtor's perſonal eſtate, ſhe deviſed all her ſaid ſharet 
« truſtees, to pay 2007. out of it to her grandſon Birch, an 
the reſidue of the money ariſing by the ſale of it, was to 
put out at intereſt, for the benefit of her grand-daughter 
till ſhe came to the age of twenty-one years: After the mah 
ing the will, the executor of Mr. Lockington, at the deſit 
* Mrs. Colchefler, and the legatee of the other moiety cat 
[ +374 ] t an account, and their reſpective ſhares were divided, a 
paid to, each of them, and Mrs. Lockingiors moicty conſi 
ed of ſeveral Eaſt India and South Sea bonds, and Orph. 
and Bank ftock, part of which ſhe afterwards ſold in h 
« life-time for 7190. and the queſtion is, Whether that is? 
_ ademption of ſo much of the legacy; or whether we ſh 
not have a ſatistaction out of her aſſets pro tanto. 16 


4 
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I ſhall lay it down as a rule, that an ademption is not to, 4 
el but muſt be either expreſſed, or neceffarily tian of, 
implied, ſomething muſt be done to ſhew the intention of legacy is not 
the teſtator altered or otherwiſe, though the thing is changed, to be pre- 
there is no ademption. Your Honour at a former hearing * 
determined, that the receiving the legacy did not take it 

way, for that did not ſhew an alteration of her intention, 

but it was neceſſary to aſcertain the ſhare, and prevent ſur. 
jvorſhip; ſo the preſent conſideration is, whether her fale 

of part of it afterwards as a divided moiety, is an ademption 

of f, much. This is not like the deviſeof a horſe, or other 

ſpecifick thing, which if the teſtator ſells afterwards, the 

legacy is gone; for at the time Mrs. Colcheffer made her 

vill, ſhe was intitled to nothing in ſpecie, and ſhe deviſed 

no ſpecifick thing, and the ſpecies afterwards allotted to her 

were not the things ſhe had before deviſed, ſo that her diſ- 

roling of any of them afterwards, was not an alienation of 

any ſpecifick thing ſhe had deviſed, but ſhe deſigned by her 

vill that her moiety ſhould be turned into money, and 2001. 

of it paid to her grand-ſon, and the reſidue to be put out at 

intereſt for the benefit c: the grand-daughter ; ſo that ſhe 

does not deviſe the ſhare itſelf, but the money ariſing by it; 

and then, ſince ademptions are not to be preſumed, what is 

there in this caſe that ſhews an alteration of her intention ? g il. part 
not the turning it into money, for that was what ſhe defign- 3. ſe. 5. 
ed by her will; ſo that this was only purſuing that intention, v, 2. | give 
and preparing things for her truſtees, 2 Fern. 681. I give 2 5 2 
my uncle Orm 500/. viz. 4000. due on bond, and 100ʃ. in on bond, 
money, the teſtator after receives part of the 4000. and takes and 1000. 

a bond for the other part: This was adjudged by Lord Har- the tente, 
art no ademption of the legacy, becauſe nothing appeared after re- 

tb ſhew an alteration of intention. It cannot be imagined ceives part 
when Mrs. Colchefler made her will, ſhe confidered herſelf » the - 
 intitled to a fixth part of every ſpecies, and then her will 2." 
cannot be underſtood as a deviſe of a ſixth part of every bond for 
becies ; but ſhe diſpoſes of her ſixth part, be it what it will, che reficue, 
ud orders it to be converted into money; if her receipt is . << 
no ademption, why ſhould her ſale of it? which is not in- of the 
conſiſtent with her will; but carrying on the intention of legacy. 


+ Mr. Attorney General for the defendant. (+375 ] 


R. 

This deviſe of Mrs. Celchefter is the ſame as if ſhe had de- 
15 Wiiled the particular ſorts, and ſhe only expreſſes herſelf orher- 
wiſe 


e 
iT * | : +3264 % * 6 . , % 
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.. +. wiſe for ſhortneſs; her ſaid ſhare is given tothe truſtees, and 
the turning of it into money is part of the truſt; and not of 

- _© the bequeſtz-:and that direction ſhews, ſhe did not apprehend 
e was intitled to money, and, if after making her will, ſhe 
had nor called it in, her truſtees would have been intitled to 
a ſhare of each ſpecies, which ſhews the will amounts to a 
deviſe of the particular kinds, and not of ſo much money: 
I allow an ademption is not to be preſumed, but muſt be ſhewn 
by ſome fact, that takes away the thing, and differs from 2 
revocation, which takes away the bequeſt, as a later will, 
or codicil, and the direction to the truſtees to ſell, does not 
alter the caſe, becauſe this was a fale by herſelf in her life. 


— 
. 


If the tet. time. If the teſtator deviſes a bond debt, he deſigns the 
3 . dond legatee the money, yet if he afterwards call it in, the legacy 


debt, and is loſt. In the caſe of Orm and Smyth, the legacy of 5001 
after calls remained, though one of the funds was altered, and the viz 


bs. — made the difference, for the 50. was abſolutely given 
bl. The executor of Mr. Lockington, if the ready money wa 
ſufficient, could not turn theſe ſpecies. into money, for the 

payment of the debts z but the reſiduary legatees were in 

titled to the ſpecifick ſhares. Lady Dover deviſed the reſidud 

ors Of ber perſonal eſtate, whieh conſiſted of leaſehold houſes 

| —— to a Roman Catholick, and your lordſhip decreed it to bt 


the refidue diſtributed among her next of kin, becauſe the teſtatri 
of her. per- having left money ſufficient to pay her debts, the deviſe wa 
* ny, intitled to the very ſpecies, and the executor could not fe 
| ſiſted in them, and ſhe was diſabled by the ſtatute to take the leaſes 


leaſehold- Therefore this deviſe is the fame as if the had deviſed th 


| —_ 1. particulars by name, and the teſtatrix having afterwards dil 
— - 2 poſed of part of them: As to ſo much of them the legac 


ſufficient to is gone, and it is become part of her own eſtate. Suppo! 
pay her © ſhe had given them away, could the legatee have had ſati 
debts, B is p 

intizled to faction for them out of her aſſets? 

the houſes, | | ; 

and the executor cannot ſell them, and being diſabled by the ſtatute to take, the reſid 


ſhall be attributed among the next of kin of A, 
Maſter of the Rolls. 


An ademption is an implied revocation, a declaration ( 
the intention being altered, and muſt operate as a revoc 
tion ; the civil law diſtinguiſhes, where a legacy is paid 1 
by the debtor, or coercion of law, which is no ademptiot 

* becauſe no change of mind appears, and where it is called 
by the teſtator, in which caſe the legacy is gone: The que 
11 


— 


/ 
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4 Wl jon then is, if here does not appear a ſufficient intention in 
oe teſtatrix to alter her mind? The brother's eſtate conſiſt- 
4 Wl +d chiefly in ſecurities, and he gives a moiety of two thirds 
e of the reſidue of it, epumerating the particular ſpecies of 


which it conſiſted, to Mrs. Colchefler, and the by her will 4 
gives this her undivided ſhare, + &c. afterwards a diviſion is [ +376 ] 


A 
:e of the brother's eſtate and ſtock, and bonds are allot- 
ne to ber, part of which ſhe ſells, and keeps no account of , I. of 


the produce, and the grand-daughter would have her eſtate the reg- 


= 

, debtor to her for ſo much. Mrs. Cz{chefer, if the debts duum, are 
zo vere paid, might inſiſt upon receiving the ſpecifick eſtate, 3 
fed have an injunction of this Court, to reſtrain the executor gf * it 
the tom touching or ſelling the ſpecies, and to have an equal confiits, if 


hare of every ſpecies with the other legatce, and not have there ae 
1 . . other aſſets 

dne ſet off "againſt the other, unleſs it was a prejudice to the ſuffcient to 

eſtate: The executor, for inſtance, could not have given pay the 


the leaſehold eſtate to one or other of them, but each debts, 


en 

val night ſay, I'll have a part of the real chattels. She might fas ang. 
me ve fold her undivided ſhare, and the vendee would have junction to 
in tood in her room, and that would have been an ademption, hinder the 
idud nd will coming to a diviſion of it, and then ſelling part of it, wage 
uſesWmake any difference? Mrs. Cilchefer, after making her will, them, an 


irſt came to a diviſion and receipt of her ſhare, which did are intitled 
bot amount to an ademption, becauſe it was done in concert v of 


wal dich the other legatee; aud by this ſtep ſhe put it more in —_— 


der power to diſpoſe of it, and accordingly the afterwards every ſpe- 
ſells part of it, and keeps no account of the produce, but if ce, if 


th be had, and the account had been framed in ſuch a manner yu ve 0 


$ diffs ſhewed her intention, that this ſhould ſtill be conſidered without 
egac part of her brother es eſtate, it might then be ſaid, ſhe was prejudice- 


ppolffealy carrying on the intention of her will, but having blend- 6: . a 
lat ed the money with her own eſtate, it ſhews her intention, bis South 


that it ſhould be no longer conſidered as any part of her bro- Sea ſtock, 
ther's eſtate. So 1 am of opigion, that this ſale is an ademp- lesſes, 


red ton pro tanto; ſhe had a property in her ſpecifick undivided we gel 


hare, and if the had fold it before the diviſion, that would mortgages, 
lave been an ademption, and why ſhould it not be after di- and other 


ſion ? which enabled her the better to ſell it, and the bas gte . : 


kept no account of the money. | who before 


he received 


bs legacy, made his will, and deviſed this moiety to truſiees, to ſeli and pay 200. to C, 


nd the reid e of the money to D, afterwards Band the legatee of the other mo.ety come 


lock and bonds ate allotted to B, who ſells part of them in his liſe-time, without keeping 
account of- rhe produce. I his is an ademption of the I: gicy to D pro tanto, 

But receiving his ſhare was no ademption, ſor it did not thew any changs of his mind, 
but was done in concert with the other }egaice, to aſcertain their motertes, and prevent 
luyivorſhip, I/ern. 95. Swinb. patt 3. ch. 20. Raym. 32 5. 2 Fern 521. 


MORGAN 


wan account with the executor of J, and their ſhares art ſet out and received, and the 


| 
|, 
= 
: 
7 
| 


' Caſe nos. 


At the 
Rolls, 


PZodcm die. I give and bequeath to my grand-mother all my perſona] 


A man can- 
not commit 
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MORGAN verſus MORGAN. 
THE teſtator made his will, inter ab, in theſe words ; 


eſtate, of what kind, nature, or quality ſoever, which 


R * I ſhall be intitled to, as adminiſtrator to my father, or 
* otherwiſe howſoever, exonerated and diſcharged of the | 
payment of all my debts and funeral charges; and ſubjecis * 
* his lands to the payment of his debts and funerals.” The " 
defendant inſiſted that this was a ſpecifick legacy diſcharge * 
of the debts of the ſon, but not of the father, and would % 
take in only the diſtributive ſhare of the ſon. The plaintiff * 
that by the words and intention of the teſtator, all the perſon: * 
eſtate of the father, as well as of the ſon would paſs, and dif. 10 
377 ] charged of both + their debts, for the diſtributive ſhare di * 
, not belong to him as adminiſtrator, but he had a right to i ber 
if he had not taken out adminiſtration, and the words fig * 
nify all the legal eſtate he was intitled to, by taking out the * 
letters of adminiſtration, which as he might diſpoſe of in hi A 
| life-time, ſo be might by his will, which will amount to: "RM 
devaſtavit, and then the debts of the father will become b he 
debts. reg 
" "IE Maſter of the Rolls, mM 


A man, by law, cannot commit a devaſtavit by his will, ere 


a devaſtavit but only by act executed in his life-time ; for the teſtator caiji ne 
dy will, dot give nothing away by a deviſe, but what he lawfully may Were 


nothing 
paſſes, but 
what the 


and therefore only his diſtributive ſhare of the perſonal eſtatq ua 
diſcharged of the debts, can paſs. The debts are s alienum leps: 


teftatormay not the perſonal eſtate of the father; and he ſays all my per qe, 


lawfully 
grant. 
I give to 


ſonal eſtate, not all his perſonal eſtate. And even if the ſo yur 
by committing a devaſtavit had made them his debts in cone t. 


Aa my ftruftion of law, they ſhould not be conſidered as ſuch i Near 
« perſonal this will, but his eſtate, Qc. is only his ſhare under the ſt Mater, 


* eftate 
* which1 


tute, of ſo much as remains after payment of the debts, bu xru 
if he has waſted the aſſets of the father, ſo that there are nol to 


© ſhall be 
* intitted to ſufficient to ſatisfy his debts, as to fo much they are the ſon "mx 
„ „amt debts, and muſt be paid out of the perſonal eſtate. ndoy 
© niſtrator 
© to my ſa- ends | 


© ther, or otherwiſe bowſcever, exonerated and diſcharged of all my debts and — lv v 
2714 the teftator ſubjedled his lands to the payment of his debts and ſunerals. — - 1 00 
paſſes by theſe words that belonged to the Father, but rhe diftributive ſhare of t 1. | 
and tho', if he waſted the aſſets, by confttuafion of law he made his father's de * a Mublic; 
- ewn, yet the words of this will muſt not be taken in that ſenſe, but they muſt p Lalo. 
. ovt of his perſoral eſtate. Swinh, part 3. ſet. 6, 5. n. 2. Bro, tit. Adm, n. 7. 8 
fame tis. n. 3» Plowd. 525, $26. Wentw. Off. of Ex. 17, $6, Thur 
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Caſe 196. 


Thurſday, June the 25th. 
| WARD verſus Sir JOHN EYLES. | 4 


; _ 8 
| ION ? rd Cha 

Mr. Attorney General for the plaintiff. _— 
A BILL was brought by Sir John Eyler, and the other 
tuſtees for the ſale of the eſtates of the late Directors of the 
wth Sea Company, —_ Sir John Biunt and Mr. Ward, 
to have 40,0007. repaid, and ooo. South Sea Rock trans- 
erred to them by Mr, Ward, which Sir John Blunt, one of. 
the late Directors, had paid him for the purchaſe of an eſtate 
n Gray's- Lane and Wapping, in the year 1720, and to ſet 
ide the laid purchaſe, as fraudulent and ſubſequent to the 
ime allowed by act of Parliament, By the articles of agree- 
nent, Sir John Blunt was to pay 20, oool. at a day certain, 
$0,000/. when the conveyances were executed, and 10,0001. 
ty a transfer of 10007. South Sea flock with the dividends, 
d the purchaſe was decreed to be ſet aſide, and the money 
repaid, and the croſs bill is to have the purchaſe eſtabliſhed. 
The defendants obtained an order to refer the depoſitions for 

rregularity, and the Maſter has certified that they are irre- 31 

mlar, becauſe the + witneſſes were examined to the ſame [ +387 ] 
matters that were in iſſue in the original cauſe, and they 
gere ſettled by a decree of the Court. The great queſtion in 
de original cauſe was, When the articles and conveyances 
here executed? Mr. Anneſiy being examined, when Sir John 
blunt laid the articles before him, but not the particular day, 
lepoſed it was ſome time in the winter 1720, and we had an 
nder to examine Mr. Pearce viva voce, at the hearing, but 
jour lordſhip was of opinion, we could not examine him to 
he time. But Mr. Anneſlybeing examined in this croſs cauſe, 
nears, that on looking over the book in which his fees are 
mtered, he finds that the articles were laid before him for his 
peruſal, 6th January 1720, which was before the diſabling 
K took place; and Mr. Pearce ſwears, Mr. J/ard ſhewed 
um the articles in Augyft 1720; the witneſſes are perſons of 
doubted reputation, and have not proved any thing that 
ends to contradict what was proved in the former caute, but 
ny what tends to explain and illuſtrate it; and though I al- 
ww that the Court is very tender of examining witneſſes after 
Publication, yet they admit of auxiliary or explanatory proofs. 
Lakv. 96, a, b. As where A and B are ſuppoſed to have 
one ſuch an act, the proof of which is but obſcurely P 

fort 


: 
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forth in the witneſſes depoſitions, they not giving any res. 
ſonable teſtimony of their knowledge touching the perform... D 
ance of fuch act in any particular: Now, if ſuch obſcure Wor 
depoſitions be publiſhed, and the deponent happen to die, Wold 
others may well depoſe that they were preſent at the per. WT 
formance of that act, and ſo explain the firſt depoſitions; und 
but if they depoſe any thing contrary to the former depo- WM tior 
ſitions, or which may alter any part of the ſubſtance thereof, WI Cot 
ſach depoſition is void, and ought to be rejected. Hardr. WM this 


180. Sir John Langham verſus Lawrence. con 

; | | Mac 
| Mr . IL ils We”: mal 

exa 


The Maſter has given two reaſons why the depoſitions are voc 
irregular, becauſe the witneſſes were examined to the ſame 
matters in the original cauſe, and becauſe all thoſe matters 
were ſettled and determined by the decree ; but this laſt 
reaſon is only proper for your lordſhip's judgment, and is 
out of the ſubmiſſion to the Maſter, the defendant may think 


the matter by the original bill is not brought properly before A 
the Court, and may be willing to ſtate his own caſe ; bu 8 
by this argument, no croſs cauſe could be brought to hear et 
ing, after a decree in the original cauſe. The other reaſo rio 


goes to all the evidence, and fo is in effect to ſay; we ſhall 7 
not bring our cauſe to a hearing, becauſe we cannot read 


te We to t 
our depoſitions. It is not proper to examine witneſſes to con au 
tradict what was ſworn in the other cauſe, but it is agreeab|\mn * 


to reaſon, and the practice of .the Court, that where an 
matter is doubtful in the original cauſe, to allow auxiliary < 
[ +379 ] proofs in the croſs + cauſe to explain it, and this is the. reaſo 


why the Court in many caſes directs an iſſue, yet that is liabl 2 
to the ſame objection, that the ſame witneſſes may be ex ng 
amined to the ſame points; indeed if they ſwear contrary t ay 
their depoſitions, no weight will be laid on their evidence ber 


F and fo your lordſhip at the hearing, may give what cred hat 
| you pleaſe to theſe depoſitions where they contradict the fo the 
mer: The decree was made, not becauſe the evidence Ii. 


q - againſt us, but becauſe we had not made out the facts nece year 
lary to out defence, nothing was proved againſt us, but "(tive 
had not proved enough : All we have done in this cauſe 465 


to explain and ſupply what was doubtful, but not to contr 
dict even the plaintiff's evidence. 1 Can, Caf. 228. On; 
appeal upon a commiſſion of charitable uſes, the queltid 
was, Whether certain houſes were parcel of Bridewe!!, or 


Dor 
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commiſſion was moved for, to examine a witneſs eighty years 
old, who was not diſcovered before, and unable to travel : 
The motion was oppoſed, becauſe of publication being paſt ; 
ind the Lord Keeper ſaid, though the rule of non-examina- 
ton after publication had been ſtrict in this point, yet the 
Court was the judge, and ſo he ordered a commiſſion. By 
this it appears, that is diſcretionary in the Court to grant a 
tommiſſion after publication; and though that was an ex- 
mination after publication in the ſame cauſe, that does not 
make the caſe different from ours, for the reaſon why an 
aamination is not allowed after publication, for fear to in- 
troduce fraud and perjury, when the parties know where the 
aule pinches, is equal, whether the examination is in the 
ame, or another cauſe, 1 


Mr. Mead. 


The truſtees by their anſwer to our croſs bill ſay, that the 
ricles or the indarſement of the payment were not executed 
when ey bear date : 'Theſe then being matters particularly 
put in iſſue in this cauſe, and publication being paſt in the 
original cauſe before their anſwers came in, it was proper, 
md not inconſiſtent with the rules of the Court, to examine 
to theſe points, there was no examination in the original 
uſe to the particular time the articles were executed, and 
pon the hearing Mr. Juſtice Price was of opinion, that there 
ought to have been a further inquiry; and the witnefles in 
ths cauſe give their reaſons from written evidences why they 
can remember the particular day; fo this is no more than 
proving exhibits, and offering explanatory evidence, and giv- 
ug the witneſſes an opportunity to ſee whether they can find 
ay thing to explain, and fix their evidence: Mr. Maſon ſays, 


be remembers it to be the ſeventh of Scytember, becauſe cn 


that day he received a note from Sir John Blunt, drawn on 
tne Sword Blade Company, which he makes an exhibit : So 


Mr. + Anneſly in his former examination ſaid, ſometime in the \ 4380 } 


fear 1720, now he ſets out the day, and Mr. Pearce is po- 
tive from a letter that he ſaw and peruſed the articles in 
Age, and his depoſition is not irregular, becauſe the ſame 


Fitneſs cannot be twice examined, for he was not examined 


the former cauſe. It is very uſual on application, to ex- 

Mine a witneſs over again before the Maſter, after a hearing 

0 matters of account and the like; and this being an ex- 

1 in another cauſe, there was no reaſon to apply for 
ve. 


Mr. 


Dwſet houſe ? And the Court directed a trial of law, and a 
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: 


z 
| F 
Here is an exhibit bearing date in July, which is to be pre- 
ſumed was executed at that time, and we have only ex- 
amined to fortify that preſumption z and ſince we have 24 
right to proceed in our croſs cauſe, it is reaſonable we may to 
examine to all the facts neceflary to make out our caſe. The c 
witneſſes have refreſhed their memories by written entries, 
which cannot miſtake; and if your lordſhip on application rig 

would have granted this examination in the fame cauſe, asf fa 

being juſt and reaſonable, of common right we have liberty ac 

to examine to it in the croſs cauſe without leave. When all 

Court directs an iſſue, it is liable to the ſame objeCtions as pu 

. this examination: If theſe depofitions ſhould be ſuppreſſed, MM the 
we ſhould be without remedy, though the juſtice of the caſe cu 

was with us: If your lordſhip permits them to be read, youll jur 

may give what credit you pleaſe to them; and they will not Co 
 <onclude the property of the defendant ; but if your lordſhip evi, 


pleaſes you may direct an iſſue. ſee 
"4; PR ent 

Mr. Solicitor General for the defendants. evic 

oth 


The only queſtion is, Whether the examination in tha aut 
croſs cauſe is regular. In 1723 we brought our bill, and in; « 
May 1727 the croſs bill was filed, publication paſt in oui wid 
cauſe the gth of July following, and our anſwer came in th coſ 
December after. We ſet out by our bill, the whole fraud and out 
contrivance, that the houſes were ſet by ward upon fictitious dec 
leaſes to Maſon at a 1000. a year rent, and fifty years pur bre 
chaſe given for them by Sir 7 Blunt ; that the agreemenW nate 
N - was not carried into execution *till after the 5th of Januaryitn 
| , 1720, and that the articles were antedated, and this was thong 
- [moſt material point in iſſue in that cauſe : The croſs bill re Mn. 
1 lates to the ſame individual thing, to diſcharge the claims o 
| the truſtees, and to quiet the plaintiff in the enjoyment 0 
the money and ſtock, and is as much by, way of defence 
only, as their anſwer. 


| | | * ; ſon is 
| The cauſe was beard four days by your lordſhip, afliſte ud n 
. by the Lord Chief Juſtice Raymond, the Maſter of the Rollt er 
| and Mr. Juſtice Price, and your lordſhip declared the whole, 
[1381 J proceedings to be fraudulent, and decreed, that Blunt hurfe 

| Ward ſhould account for the money and ſtock; and I 
i= decree. bas been ſigned and inrolled, an account taken, ae 


7 à xepor 
* ' 
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z report made: Our anſwer to the croſs bill came in before 
the decree, or we might have pleaded it in bar to their relief, 
for a decree can never be varied by a new bill, but by a bill 
of review only, becauſe the ſame Court might make contrary _ 
decrees on the ſame equity, and the parties would be intitled u be 
to the aid of the Court to carry them into execution, ſo that varied by a 
the proceſs of the Court would fight with itſelf : They ſay, new bill, 
z they have a right to go on with their cauſe, they have a A „ v7 
right to prove their caſe, but they cannot examine to the review, or. 
ame matter after publication, either in the fame cauſe, or in by appeal. 
acroſs cauſe, becauſe they equally ſce what is ſworn ; and this 
occaſions that conſtant application to the Court to enlarge 
publication in the original cauſe, till they have examined 
their witneſſes in the croſs cauſe, that they may not be pre- 
cluded from examining ; and the reaſon is to prevent per- 
jury,” and the contradiction of evidence, to miſguide the 
Court by a miſrepreſentation of faQs, and the ekeing out 
endence_ by explanation. As this is a general rule, let us 
ſee whether there is any reaſon to diſpenſe with it in the pre- 
ſent caſe ; they ſay they examine only to illuſtrate the former 
evidence, and to a point that was thought not material in the 
other cauſe ; but this was the principal point in iſſue in that 
cauſe, and a fact they themſelves examined to; but if, after 
1 cauſe was heard, and the Court laid hold of a defect of 
widence, the party might examine to the ſame matter in a 
wroſs cauſe, it would be the ſtrongeſt temptation to make 
out and ſupply what they find material, and the examination 
d equally introductive of perjury, whether it contradicts the 
former evidence, or carries it further upon their finding it 
material; and they draw their arguments from what the 
witneſſes have ſworn in this examination, which cannot be 
tnfidered ; for the queſtion is, Whether the fame or new 
ntnefles have been examined to the ſame matters that were 
* iſſue in the original cauſe, not what they have ſworn 
Mm the examination: We oppoſed the examining Mr. y,, mag 
Pearce viva voce, in the other cauſe to the time; becauſe prove an 
they could examine him only to the execution, and the rea- echibit viva 
bn is, becauſe ſuch a witneſs may have ſeen the depoſitions, anche 
nd not to ſave the regiſter a little trouble, but there is not you can ex- 
tat room for perjury, when he is examined only to the ex- amine the 
tation : So theſe depoſitions are not warranted by the —_— 
wurſe of the Court, nor by the reaſons offered for the plain- 3 
As to the caſes that have been quoted, it is not ſaid in 
Liſway, whether it was agreed by the Court, or by the 

| | council 


De Term. 3 Trin. 1 730. N. 


council at the bar, as their opinion, and there the depoſitions 
were obſcure, and the witneſs dead, but I am ſure the con. 
trary opinion has been held ever ſince, and their going ſo far 
back is a ſtrong proof that the modern practice is againſt 
them. The caſe in Hardreſs is 223 to the purpoſe; a 
r a difcovery, and 

the defendant demurred, becauſe the platntiff ought not to 
have ſupplemental proof in the ſame cauſe, and the demurrer 
was cver-ruled ; here they would have ſupplemental proof 
in the ſame Court, and to overturn a-decree, but it is 
proper to apply, for evidence on a trial, and the one 
caſe has no relation to the other. They fay the Court 
after publication often directs iſſues on the hearing; 
true, and the defendants in the former cauſe preſſed for: 
trial, but your lordſhip, and his Honour the Maſter of-the 
Rolls, were of opinion againſt them, from the extreme 


f +3*2 ] + trial was directed, and a bill brought 


\ 


danger of perjury, after the parties have meaſured thei 


ſtrength; and becauſe this whole caſe was a complication o 
fraud ; and if the Court at that time would not grant then 
what jt often does to the ſuitors, there is greater reaſon te 


adhere ſtrictly to the rules of the Court. 
Lord Chancellor. 


You need not go on. There is no rule in this Court mor 
facred, than that witneſſes ſhal} not be examined in anothe 
cauſe, to matters in iſſue in a. former: It is ſometimes don 
on an appeal in the ſpiritual Court in the ſame cauſe, vir 
voce, and informandam Conſcientiam Judicis, becauſe th 


Court are to ſatisfy themſelves all the ways they can. Cro 
dills were at. firſt unwillingly allowed of; the Court foreſa 

Croſs bills. great inconveniences from them, and the rules relating t 

= 0 them were introduced by Sir Nichelar Bacon; they are in tl 

deſence, nature of a defence, and were allowed of, that the part 
and wer? might more fully have the benefit of ſomewhat he could n 
RI ſo well profit himſelf of being a'defendant, though it was 

party might iſſue in the other cauſe, but they cannot examine to the ſan 
ſta:e his mat ers after publication, as evidently appears from the m 
13 tions that are every day made to enlarge publication int 
advantage original cauſe ; but the plaintiff has been guilty too of 
than ne breach of another rule, that a croſs bill is to be broug 
. ant. time enough to examine to, before publication paſſes in t 
2 original cauſe, the anſwer came in before the decree, ſo th 
could only anſwer and deny the facts, and if any thing 

pens aſter that hinders an examination to them, that cant 

be helped: The decree has eſtabliſhed theſe facts, and . 

altet 


iteted only by a bill of review, or an appeal, and the matters 1 fatters er- 
q ſue in the original cauſe; or ſettled by the former decree, amined to 
aniot be examined to in the croſs cauſe; ſo the exceptions i" * 8 
p the Maſter's report muſt be over- ruled. wo * oö! © 
| | a . cation paſt, 
x ſettled by the decree, cannot be examined to in the croſs cauſe. Cutf. Catic. 323. 324, 
n. 1 Chan. Caf. 234. Krilev. 100, a. Herdr. 120. Pratt. Reg. in Canc. 43, 362, 
Tt Introd, to Cleri's Tot. in Canc. 20, 74. 2 Chan. Caf. 75, 79, 217. 2 Venn. 40g. 
en. 253- 1 Chan, CaCl. x55, 25,233. N Es '- 


[+383] 
+ Friday, June the 26th. . 
STANLEY verſus STOck. 7117} Pe erat 
I | | ; Lord Chan- 
IWO were jointly and ſeverally bound; both died, and Ir gers 


ke plaintiff, who was adminiſtrator to one ot the obligors, ate bound 
a a bill againſt his heir, and it was objected at the hearing, Jointly and 
at the repreſentatives of the other obligor ought to have . 
n made parties ; but the objection was over- ruled, be- may ſue 


iſe the obligee may fue them jointly or ſeverally in this them here 


rt, as well as at law. ; 1 as 
n ee Bitoni Login, hoped ew. 357. 
WA = 8 | 
1 Thurſday, Fuly the ad. . | | Cale 13 
vin APPEALS AND REHEARINGS. F — 
C HAWKINS verſus CROKE. -' Lond Chan- 
— 1 0 Mr. Verney for the defendant. 
in th 1 


THIS cauſe; comes before your lordſhip on an appeal, Ant. Caf. 
p a decree of his Honour the Maſter of the Rolls, and '5% 
axceptions taken to the Maſter's report, of the regularity 
duing the ſequeſtration ; but as, if the decree is reverſed, _ 
will put an end to the other queſtion, I ſhall, according + 
jour lordihip's commands, confine myſelf to that. o n 
zoth of February 1728, a ſequeſtration iſſued for want of 
wer, and on the 28th. of the ſame month, the 

uff obtained zm order to ſet down the cauſe on the ſe- 
ation, that the pill might be taken pro confeſſo; when 


uſe came ond 5 it being alleged for the defen- 
that he was W cauſe was adjourned 
to 


A 
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e enk — of March. On che ath of Aatch we put in 3 
aber - anfwet, which the plaintiff excepted tu, and on the yth 0 
445 the Maſter reported in{ufficierit, and the next day v 
15 ' were ſerved with a ſubpœna for coſts, and to make a bettet 
Fino ., anſwer. On the 14th of May we paid the coſts, and 0 
Guy 4 dhe 16th ef we put in a fecond- anſwer, which on th 
de Dd Tzth of 7 uly the Maſter r _thſuflicient, then we put i 
ga third Ponds which was $ Iwarn and filed the 19th of Fu 
1 and on the 21ſt of Fuly 1729, the cauſe came to a hearing 
Ov Ef and the bil was decreed to be taken pro confeflo, thoug 
ve produced a certificate-thapour third anſwer was filed, an 
which not being excepted to, muſt be taken for a full an 
| Sod | ſufficient anſwer,] thovgh obly two anfwers are taken notic 
of in the decree: But as the cauſe is open on the appeal, 
nn inrolled; we could have 2 bill of review for + error aj 
on the fate af it, that we had put in two anſwer 
| 0 2 the foundition-of theſe decrees is, 3 the detendat 
would not anſwer, thouglꝰ the preſent practice is r 
4 8 5 pet ancientiy, if the |;defendant would mot anſwer, an 

San © ſequeſtration was . the bill was not taken pro co 
: wel feſſo, unleſs the plaintiff could prove the allegations of 
r bechuſe in all bills chey art greatly beyond the truth, in ord 
2 _ to come at it, 1. Vern. 223. For ſince the defendant by 
in four in- fuſing to anſwer, deprived the plaintiff of putting matters 
ſatficient iſſue, the Court gave him a- liberty to prove them. 
2 1 Vern. 247, the Lord Keeper, took time to conſider whet 
| amined, on he would ether bill pro confeffo; fo it is not a very pl; 


 interroger} caſe, And 1 72 650 I one H. the defendants is 
demo contempt, and 15 unt ut to a felſte tration, and the ca 


vinculis, i 
ot if is heard againſt the. other, may come and anivens 
2. a and the ee Weir bu agi — 4 Kim: wy if a ug 
bag ples. 8501 puts in Ne 7 ers, by the courſe of b, 

incncru Fi „ he Wa, EXatpitied on 5 cps in vincu | 
aaf 4 Chan. I'S 219 ; where's dekendaht put in a pl oy 
If eve. Be over-rtil e and after three info ficient a Tg 
— 4 Ms ancglloe ö ata hot corpmit hitn to be examined Wis: 


and will not Interr 1 But in this Lale, the defendant was in 7 
2 he 4100. Bi lit of the Kit vs; "> oi Ctonvittiba of forgery, 
— by: u -whith 95 ſe. t Moog iy 52 to de taken pro confeſſo, 
by ren, oy Bas Deen, tek b Hr in to Court by hadeas corpus, 'and t 

5 hel th if e d 125 eo: and Have 2 


haheas cor t 95 
pus, before Fa A = Ih" His *ayf\yt "Court ' may 2 
cable 


the bill j 
ane ae. Mhether he 1s e e 
creed pro we ** 

conſeſſa. 
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ſe, to anſver : And this. is the practice, whether he is in 
tody at the ſuit of the plaintiff, or of a ſtranger ; Cur- 

. Ga 115, of which. the plaintiff was ſo ſeuſible, that 

the decree, he has conſtantly brought bim into Court 
jatorce the execution of it, though it was mote neceſſary 
fore. the decree: than ſince, that the bill, might be read ig, 
and he knew what to anſwer, If the merits are with 
kn, to reverſe the decree will not rob them of the benefit, 
if they are with us, we are precluded from the advan- 
of them, by this matter of form. 


| Mr. Attorney General tor the plaintiff, 


This decree will appear to be very regular from the circum- 
dees of the caſe, and the general practice of the Court; 
en the cauſe came firſt to be .. on the ſequeſtration, 
plaigyff was uogoubtedly intitled of right to a decree, 
bis bill chould, be taken pro confefla; no anſwer being 
den the file; but then the defendant applies for liberty 
wer, and the. Maſter of the Rolls gave him leave, and 
purned the cauſe, he puts in an anſwer, which the Maſter 
ted inſufficient in fifty two exceptions, and the plaintiff 
aps an order to bring the cauſe on again upon the ſe- | 
ration, when it was alleged, that the defendant had + put [385 J 
further anſwer, which being par, reported iuſuf- 
5 It,. the cauſe came on again, as. did originally, for the 
ub anſwer was only an indulgence given by the Court 
the rules, which the defendant had no right to, and 
Labuſed; and the defendant in his petition, after the ſe- 
d anſwer, for the cauſe to ſtand over, confeſſes that he 
not put in a full anſwer, being à priſoner, without a 
Fof the letters in Were of the plaintiffs clerk in 
s and inge he, has not ſeen them, this is an admiſſion 
this third anſwer. is inſufficient; then the queſtion is, 
per the cauſe being ſet down on the ſequeſtration, the 
ght nat be.decreed pro confeſſo, though the defendant 
[put in three” inſufficient anſwers, whatever was the an- 
lt practice, the preſent courſe of the Court is, when the 
Mantis in contempt to a ſequeſtration, for want of an 
Mr, to take the bill; pro confeſs, and Courts of equity 
eſtabliſhed this rule in conformity l to the Courts of law, 
if the defendant appears, and will not plead, by the 
went on nil dicit, the whole declaration is taken for 
3 ſo.if no anſwer was in, 1 decree muſt be admitted 
b , 2 1 2 0 
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to be regular, and theſe inſufficient anſwers will not vary the 
caſe, but they are to be conſidered as no anſwers, for the 
| very reaſons on which theſe decrees are founded, that by the 
Curf. Cane. defendant's fault, no iflue can be joined for the plaintiff tc 
294, 295- prove hit caſe, for if the anſwer is inſufficient, the merits g 
5 the caſe are not put in iſſue; befides, the plaintiff wants thy 
diſcovery of the defendant to affiſt him in his evidence, and 
that in caſes of contempt an inſufficient anſwer is confideret 
as no aniwer, appears from hence; that if the proceſs « 
contempt is once begun, and an inſufficient ariſwer is put ir 
the plaintiff is not to begin the proceſs de novo, but ma 
carry on the old proceſs, fo this bill ought to be taken p 
confeſſo, becauſe the defendant has done nothing to put th 
matters in iſſue, and the plaintiff wants his diſcovery, an 
cannot otherwiſe come at a decree. But this is ſaid to | 
zpainſt the courſe of the Court, by which if the defendar 
puts in four inſufficient anſwers, he is to be examined upc 
interrogatories in vinculis : But in that cafe, there never 
any foundation to fet down,the cauſe on the ſequeſtratio1 
the proceſs had not been carried on to a ſequeſtration, befot 
any anſwer came in; and as the plaintiff, if he had carrie 
> on the proceſs in part, = evi continued it to a ſequ 
ſtration, for want of a ſufficient anſwer; ſo as he has got 
the length, he may revive the ſequeſtration for the inſufficien 
of the anſwer; but they fay, he was a priſoner, and ther 
fore ought to have been brought up by habeas corpus; 
was not in cuſtody when he put in his firſt anfwer, and is 1 
now at our ſuit, ſo we were not obliged to take that methc 
which is only obſerved when the defendant lies in priſon { 
a proceſs of contempt in that cauſe; and though his anſv 
[ +386 ] was filed, it was no anſwer, and we 4 were not obliged 
receive it, becauſe the coſts of the contempt were not pal 
for if an injunction is granted on an attachment till anſu 
and further order, though the defendant files an anſwer, 
cannot move to diſſolve the injunction on coming in of 
anſwer, till he has cleared his contempts : So the ſtrict 
of the Court are with us, The plaintiff was . intitled to 
decree before any anſwer came in, and the Court let the 
fendant put in an anſwer, not as his right, but as an extr: 
dinazy indulgence, to ſee whether he would make a pro 
, uſevf it, and when they ſaw he abuſed it, only allowed 
| plaintiff to reſort back to what he was at firſt intitled, 
IS Pur him in the ſame ſtate he was in before, | 


lag | 
% 


De Term. S. Trin. 1730. 
Lord Chancellor. 


By the old practice of the Court, the plaintiff was un- 2 ot 


wbtedly put > py his bill by witneſſes viva voce, and ſo „as obliged 
21 Ara at law, his declaration, as appears by thoſe to prove his 


| : — before 
the Court 

ald decree it pro confeſſo, and alſo his declaration at law, as appears by theſe words, 

inde producit ſeam, where ſea fignifies the witneſſes. 


Mr. Solicitor General. 


If the reaſon. of this caſe is the ſame with thoſe in which 
bill has been decreed to be taken pro confeſſo, the judg- 
it ought to be the ſame; and if an inſufficient anſwer was 
objeftion, few bills could be taken pro confeſſo. When 
cauſe came firſt on to be heard, there was no anſwer ; 
the plaintiff was intitled to this decree, and it was the 
re indulgence of the Court to allow the defendant time 
put in an anſwer, and the cauſe in the mean time was ad- 
med over in the ſame plight it ſtood before the defendant 
in his anfwer, which was reported inſufficient ; and the 
ſe came on again, and the detendant alleged he had put in 
krther anſwer, upon which an order was made, that if he 
not procure a report within four days, that it was a ſuf- 
tent * the cauſe ſhould ſtand firſt in the paper to be 
for the Court being ſuſpicious of the defendant, in- 
a * his procuring a report, the Maſter reported the 
ver inſufficient, and then an order was made, that the 
e mould ſtand for the 21ſt of Zuly, and he ſays he put 
third anſwer on the 19th, but it is not the filing it with 
flerkt makes it an anſwer, for the plaintiff was not bound 
receive it, becauſe the coſts were not paid, and the anſwer 
jonly thrown in, that the cauſe might ſtand over again, 
therefore this anſwer ought to be laid out of the caſe, 
the two former, being inſufficient, are no anſwers, which 
rs from the method of carrying on the proceſs, and the — Caf, 
ena to. make a better anſwer, is ſerved on the clerk, and 238. 
by the defendant, as the firſt ſubpoena, and if the olain- 
Feome to the end of the line, he can go no further, [ 4387 ] 
may indeed begin de novo; and there is this further rea- 
; why a bill ſhould be taken pro confeſſo upon an inſuffi- ' 
anſwer, becauſe — material perhaps may be an- 
ſwered 


. cannot 


- 


— 
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ſwered by it, but only combination and confederacy, What 
then can the plaintiff do ? muſt he ſet down the cauſe on vil 
re and auſwer f that would be an admifign that the anſwer at 
god, though tlie Court had given their opinion that it w. 
not ſufficient, or muſt he reply to it, but then he loſes thy 
But this. benefit of a diſcovery from the defendant, which is ofte 
pratice . the chief end of coming into this Court, becauſe he canno 
wasdiſu/s%, prove his caſe, and was the reaſon why the old practice o 
baer Prboing the bill was fai aide. Bat they (ay, if the defendan 
often comes puts in four infufficient anſwers, he may be examined in vin 
into equity, culis; but ſuppoſe he will not be examined, and the proce 
becauſe he runs to a ſequeſtration; bechuſe the party cannot be foun 
prove bis but an examination in vinculis ſuppoſes him found and taken 
_ caſe, but by But ſt ill it muſt come to this at laſt, that the plaintiff mu 
= _— either ſet down the cauſe on bill and anſwer, or reply tot 
de ndant, Anſwer, or have a decree that the bill be taken pro confeſſ 
| But it/is objected, that it will appear by the inrollment of th 
decree, that two anſwers were put in; but it will not appea 
and there was no authority to open thoſe anſwers, but t 
decree was made on reading only the bill. If there are 
defendants, ang ſome of them appear to hear judgment, a 
fome do not, only the anſwers of thoſe that appeared 
opened and inrolled, and yet the anſwers of the others: 
parcel of the proceedings. 5 as mw 8 


| "SSSI C98 rt "144 121 A 
013 Ter e ee e em 


This decree may be confidered as if no anſwer was in, ee 

the cauſe muſt ſtand in July as it did in February, becauſe t Aut, 
defendant did mot comply. with what the Court indulged h dg 

in, and hich be was not intitled to by the rules of practic Whe 

and the Court conſiders an inſufficient anfwer as no anſwi uin! 

by way of penalty on the party who will not ſubmit to the t. 
judgment of the Court, that it is inſufficient, which. appe 
from hence, chat at the: hearing it cannot be opened, abe 

zn injunction is grauted till anſwer and further order; thou let in 

the defendant anſwets, and denies: all the equity on wh 
the plaintiff pra vs his injuncton, yet if he bas not anſwe Wat [ 
the other points of the bill fully, the idjunction ſlrall ſta bis Ca 
but they ſay, a thindraphrer came in on the 19th of e b. 
Pick is not ecegi ed tog tlierr das no ocgahon to have 
judgment of che Count zam it, becauſe the deſendant him Afwe 
bad confeſſed-jt inſufficient, for he ſad he, ud not put He bi 

| ſufficient anſwer till lie ſaw the letters, which he has not Here 
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$0, on Ming exceptions, it is ſufficient if the defendant ſub- 

mits to anſwer 3 and this was the anſwer his Honour the Maſ- 

ter of the Rolls gave, That there was no occaſion to refer ä 

an anſwer, which the party himſelf had allowed ipſuffi- [ 388 
tient z but this was no anſwer, becauſe he did not offer to 

pay us the coſts. Nr | 53S [1 31 ' 542185 


The referring the anſwers was no acceptance of them, or 
awaiver of the coſts; the plaintift could not proceed till it 
was known whether the defendant had put in a good anſwer, 
ar not ; ſo he muſt refer it to a Maſter, who reports it inſuf- 
ficient, the plaintiff was only getting on his cauſe again by 
the proper method, and accordingly after the report he ap- 
plics to have his cauſe ſet down again. If an anſwer is re- 
ported inſufficient, and the proceſs is carried on to a ſeque- 
ſiration, cannot the plaintiff ſet down his cauſe on the ſe- 
queſtration ? otherwiſe he is without remedy, or if the de- 
ſendant is in cuſtody, and will not anſwer perſonal interro- 
tories, may not the plaintiff carry on the proceſs to a ſe- 
queſtration, and have a decree upon it? 


1. 


4 Lord Chancellor. 


A decree pro confeſſo is like a judgment by nihil dicit at 

common law, on delivering a declaration, the defendant has fer 522, 

fime to appear; and plead ; and if he appears, and the rules 2 * 
"BEN . . 0. 1. 

we out, the plaintiff may ſign judgment, but if the rules are 692, (1.) 

but, and the defendant pleads before judgment is ſigned, no RI. Ab. 2 

jpdgment on nihil dicit can be given, but only on the plea. r 2g. 

When this cauſe firſt came to be heard, the plaintiff was cer- ä 

ainly intitled to this deeree, which binds the defendant as to 

the truth, and cuts him out of any defence. And, be his 

aſe what it will, he can have no remedy by appeal; ſo it is 

reaſonable, and one would wiſh, ſuch a man, if poſſible, 

et in to make his defence, At the hearing, the defendant 

leſires the liberty to anſwer, and the caufe is adjourned for 

at purpoſę; he put in an anſwer, and the plaintiff allows 

bis capacity. by taking exceptions to it. This decree is, that 

be bill ſhall be taken for true, becauſe the defendant will 

bot anſwer, which is falſe, becauſe there appears to be an 

aſwer, in which the defendant has denied ſeveral parts of 

he pill, and can I preſume there is no anſwer when it appears 2 

here is, and that the defendant has confeſſed the bill, when G7 5: 


Glamvil and 
Allen's caſe. 


* 


* — 
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he has denied it i The ſame objections may be made in all 
other caſes to the methods of proceſs, and yet they have not 
been hitherto found unſucceſsful. The defendant ought firſt 
to have paid the coſts, but ſince the plaintiff has accepted the 
anſwers, he cannot ſay there are none; ſo I think theſe are ia 
contradictions, but ſince the defendant ſubmitted to anſwer, 
he ſhall not now ſay the ſequeſtration iſſued irregular, and he 
had a benefit by it; ſo the exceptions muſt be diſcharged. 
+389 ] And the Court is of opinion, that + the matter of the plain. 1 
A cauſe tiff*s bill cannot be decreed pro conſeſſo, for want of an an- 
8 de ſwer, becauſe it appears by the records of this Court, that 
ſequeſira- the defendant has put in an anſwer to the plaintiff's bill, 
tion, the which was accepted by the plaintiff as an anſwer, by except. 
or. ing to it, and ſerving the defendant with a ſubpena to make 
3 further anſwer ; and though in ſeveral points it was re- 
to anſwer, Ported inſufficient, yet the defendant having denied ſeveral 
and the materfal parts of the plaintiff's bill, it cannot be ſaid in this 
— = caſe that he has put in no anſwer, or be preſumed, that the 
puts in an Plaintiff's bill is in thoſe points true or confeſſed: And if the 
anſwer, the decree ſhould be allowed, it would rob the party of the be. 
plaintiff re- nefit of his defence. | | 


fers it for | 
inſuffi- 0 < | 
ciency, the Maſter reports it inſufficient, and the plaintiff ſerves the defendant with a ſub 
pena to make a better anſwer, the cauſe comes on again, and the Maſter of the Kolls de- 
crees the bill to be taken pro conſeſſo, but this decree was reverſed by the Lord Chaneel 
lor, becauſe he could not preſume the bill to be true for want of an anſwer, when by the 
records of the Court there appeared to be an anſwer, (and admitted by the plaintiff | 
his taking exceptions) and when ſeveral material parts of the bill were denied by 
anſwer. | | 

Curf. Cane. 209, 387, 449. 2 Chan. Caf. 133, 237. 1 Prax, Cano, 7. Pract. Reg 


in Canc. 330. Introd. to Clerks Tut. in Canc. 18, 23, 28. egoin 
h ue | 
Caſe 199. 4 Y weftiay, Tuly the 7th, 
Art the | 
Cheneple MOTIONS. 
lor's houſe. ; | | TX 
8 2 CEN _ SHIRLEY verſus FERRARS, 


ON the hearing of this cauſe, an iſſue was directed t 
try the validity of a deed; and Mr, Lawrence Shirley havin 
ſent a perſon to view it in the hands of the Maſter, he foun 
the deed to be all of his own hand-writing, which he ha 
copied from another, by the command of Waſhington Ea 
Ferrars.; and that the names of the parties, and of t 
witnefſes, and old labels and ſeals were fince put, and athxe 


WE 
wrerty 


e che 
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0 itz and conſequently, that this could not be a deed ex- 
ecuted by Robert Earl of Ferrars the father of Waſhington, 
was pxctended, Upon this diſcovery the plaintitts file a 
ſupplemental bill, and the defendants having prayed a month's 
time to anſwer, - move to examine this perſon, De bene eſſe. 


A. A. - AMS 5 


þ Lord Chancellor, 

i | 

1- WW In the Court of Exchequer, if the defendant prays time 
-s anſwer, they ſuffer the plaintiff to examine De bene efle 
at v a modus and other matters, which lie in the knowledge 
U, Wet ſeveral people: This examination is commonly granted by 
t- this Court, on affidavit of the great age or ſickneſs of the 
ke Witneſs, or that he is going abroad; but the affidavit in this 
re- Wale is not of that nature, but that this being a fact which 
ral Wes only in the breaſt of this ſingle perſon, if he dies before 


his he trial, or is examined in chief, the proof of the fact is 

theWbſt: So let the motion ſtand over to the next ſeal, to ſee if 

theMWihe defendants will conſent to put in their anſwers in a fort- 
be-Maight, and go to 4 commiſſion this vacation, and let the [ 390 ] 
 Whjkintiffs make affidavit, that they cannot prove this fact by 

wy other perſon, and fee if they can find any inſtance of ? 
uch an order; though if the defendants will not agree to SP plain- 
this propoſal, I will grant a commiſſion Ex Debito Juſtitiæ, l 8 
there is no precedent; and though I do not think the de- perſon de 
ndants have affected any delay, but that they are intitled ot dens oo, 


tmmon right to a month's time to anſwer. | — old 


| | or infirm 
«going abroad, upon affidavit of his being the only perſon who has any knowledge of the 
kegery of a deed, or other material fact, for otherwiſe if he dies before he is examined in 


thief, the proof of the fat is gone. Curſ. Canc. 275, 294, 300, 1 Prax. Canc. 27. 
ad. Reg. in Cane. 166. 1 Fern. 331+ 


Friday, July the 10th. 
Caſe 200. 


APPEALS AND RE-HEARINGS. 82 
| Chanoael- 
NIGHTINGALE verſus LOCKMAN. tor's houſe. 


Lord Chan- 
Lord Chancellor, 


cellor, 
WHATEVER the wife is poſſeſſed of, belongs by the Ant. Cat. 
brerture to the huſband, and by reducing into poſſeſſion 5? 5+ 
e choſes in action ſhe has a right to, they become his pro- 


Pert y > 


paid as ſuch: Mr. Ghitty had no right to any part of tt 


s right. 


[ +39? ] 


Caſe 201. 
At the 
Cnancel- 
tor's houſe. 
Lerd Chan- 
cullor. 


To a bill brought by a creditor, the executors plead the 


money into Court, to be put out for the benefit of the x 
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perty; but when he ſues in her right for things in action, h 


muſt join her with him in the action; and if he dies before + 
execution, though after judgment, the right will ſurvive u 
her, and, not to his executors; for though the old debt 
gone by the judgment, the new one ſurvives ; for the judy 
ment is, Quod recuperent, and it is not the huſband's till it i 
reduced into actual poſſeſſion. This bill was brought by thq , 
legatees of a third of the perſonal eſtate of Mr. Sheldon, afte tro 
payment of the debts and legacies, for an account, and tf 


have the debts and legacies paid; one of the executors w. * 
intitled to the othet two thirds of the eftate, and ſhe an vo 
her huſband Mr. Chitiy are made two of the defendant due 
At the hearing no diſtribution could be directed till the ac ple: 
count was taken} and the debts and legacies paid, which vr 

decreed accordingly, and the Court declared, that two third Ah 


belonged to Mrs. Chitty, now Mrs. Lockman, and ordere 
payment; and one of the executors, having admitted by 
an{wer, that he was indebted to the eſtate of Mir. Sheldon 
fam of 10,000/. he was ordered by the decree to bring tt 


ties to whom it ſhould belong, not for the benefit of any or 
of the parties, or as a debt to one certain perſon, but as pi 
of the eftate of Mr. Shelden, and it has been diſtributed an] + 


money, but to one third of the eſtate, after the accou 
was taken, and a diſtribution made; but during his life FT 
diftribution was made, he never reduced his ſhare into pꝙ ind! 
ſeſſion, but it fill remained the eſtate of Mr. Sheldon ; uf his u 
therefore | think that the decree of the Maſter of the Rofmale 
his w 
ſex, \ 
Lincs, 
miſſin 
inſinu 


PLEAS and DEMURRERS. * 


he wo 


+ Saturday, July the 11th. 


| was 2 
LEGASTICK verſus COWNE. gh 
. John t 


| [ 
THE teſtator deviſed his lands to two executors, equ: . . 


ta he divided between them, willing them io pa) his def ge 


tate of limitations. 1 
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A | Lord Chancellor. 


re er 


I know Lord Cowper was of opinion that where lands, 
ere deviſed in truſt for the payment of debts, debrs barred ried. 
y the ſtatute ſhould be paid; but to my knowledge, the his execur- 
1 lords were of another opinion in the caſe of the Earl of 2 
nal Strafford.” I know no power a Court of equity has to con- hs his. 

tell troll an act of Parliament, and if lands are given to ex- debts. 

(WF ecutors for payment of debts, they are as much legal aſſets Debts _ 
"all 2s the perſonal eſtate; but under the notion of a truſt, you nt. ry 
an would have me ſubvert the ſtatute ; and the debt has been hmitations 


its due to the plaintiff ſince 1707, and therefore I allow the are wot 

| within this 
= | | deviſe. 
Farreſ, 63. Lord Wharton verſus Sir Jobn Robinſon. 1 Salk, 278. 1 Fern. 141. 1 Salk. 
154+ | 


| © Wedneſday, Fuly the 22d. 


| Caſe 201. 
PETITIONS. Ft the 

| . lor's houſe. 

EX PARTE "AYSCOUGHE. © 914 Gam 


Mr. Attorney General, 


THIS is a petition to your lordſhip, by the three ſiſters 
and heirs at law of the late Sir John Chaplin, deceaſed, and 
bis uncle, Who claims a part of the eſtate, as tenant in tail 
male under a ſettlement, for a writ de ventre inſpiciendo of 
bis widow, Lady Chaplin. Mr. Maurice, a bailiff of Middle- 
er, with his wife and daughter, went down to Tatwell in 
Lincolnſhire, in order to ingratiate himſelf with Sir John, but 
miſling of him there, he followed him to York races, and 
inſinuated himſelf into his company, and hearing him ſay he 
deſigned for Newmarket, he offered to bear him company if 
he would firſt go to London with hin, which he refuſed, but 
was at laſt prevailed on, and at Dunſlable the wife and 
daughter of Mr. Maurice met them, and he perſuaded Sir 
John to quit his horſe, and travel in the coach with them 
to London, and to lie at his houſe ; and a few days after, [ +392 ] 
n went with him and his wife and daughter on a party 
F pleaſure to //indfor, and there married the daughter 
out Hfreen years of age, and Sir John was about nineteen, 
No in about three mouths after died of the ſmall-pox, hav- 
ing 
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ing firſt made his will, and deviſed to his lady all bis per- 

ſonal eſtate ; and ſhe gives out that ſhe is with child, and this 
petition is to prevent any fraud or impoſition in that affair, 
and the manner the marriage was brought about is a foun- 
dation to believe that any other practice may be made uſe of 
to ſecure the eſtate, which was the great inducement of the 
match. And this writ was granted the th of March, 3cth 
of V. and Af. in the caſe of Dunſcomb and Doyley. 


Mr. Solicitor General. 


One impoſition on the family makes room to ſuſpect an- 
other, and this writ is provided for caſes of this nature, and 
is a writ of right for the heir, to protect his inheritance from 
being taken from him by theſe means. This writ was granted 
in Cro. Eliz. 566, (31) Moor 523. Caf. 692. The father 
| deviſed 4000/. to a charity on contingency, his ſon died 
Theteftator without iſſue male, and the ſori being extravagant, the father 
nen tea directed, that he ſhould have only an all "ill he wa 
ney to a directed, that he ſhould have only an allowance till he was 
charity, en thirty years of age, the ſon died without iflue male, and an 
2 information was filed for the charity, ſetting forth, that he 
without if. was drawn in to marry with a woman of an indifferent cha- 
ſue male, raQter, and in years, his widow in her anſwer ſwore ſhe was 
the centin- with child, and at the hearing, though this was the caſe of 
— 4 a perſonal eſtate, and no proviſion made in the regiſter, yet 
2 in in conformity to the reaſon of the common law the preſent 
ber anſwe Maſter of the Rolls directed, that the Maſter ſhould appoint 
3 _ two diſcreet matrons to inſpect her, and certify what con- 
the charity, dition they found her in; and the being ſummoned to object 
ſwore ſhe before the Maſter to the matrons propoſed, ſhe owned ſhe 
was with was not with child. But ours is a caſe provided for by the 


child, and 
the Court common law, 


directed 
that the Maſter ſhould appoint two diſcreet matrons to inſpect her, and certify what con- 
dition they found her in. 


Mr. Strange. 


There are two things under the conſideration of the Court, 
whether thoſe who apply have a title to pray this writ. In 
che caſe in Moor, only one of the co-heirs applied, here all 
join in the petition, and it appears by the regiſter 227, a, that 

it lies for Veri Hzredes. And the next thing is, W hether 
they lay a proper caſe before the Court; and there is no oc- 


caſion to ſhew there was any ill practice made uſe of in bring- 
ing 
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ing about the match, for the books take no notice of any 

ſuch diſtinction; if the writ iſſues, there muſt be an inqui- 

ftion, and a return made, whether ſhe is with child or not; 

and if ſhe is, when ſhe is likely to bring forth, and ſince ſhe 

4 agrees before-hand that ſhe is with child, we are intitled to | +393 J 
the cuſtody of her, till ſhe is delivered, and we are willing, 

there is no caſtle on the eſtate, that ſhe be confined to the 

houſe ſhe is now in. | 


Mr. Lutwych for Lady Chaplin. 


by This petition is an affirmance of the marriage, and Sir 
4 %, had a right to chooſe for himſelf, and the Court is not 
ns inquire what were bis inducements, ſo all they have men- 
4 Wi tioned of that kind is out of the caſe. They have not ſug- 
r Wi geſted her to be one of a bad reputation; and this is not a 
d wic of right, or of courſe, but is to be granted only on a 
er WH ſpecial application, where there is ſome probable ground of 
as ſuſpicion, and they have ſhewn no more in this caſe, than 
m chere is in every other; the unuſual terror and fright the 
de WH execution of this writ may put ſo young a lady in, may be 
a- Wattended with very ill conſequences, and occaſion a miſcar- 
as nage, which is what perhaps they deſire, and the lady de- 
of Wl fires to come to town to lie in among her friends; ſhe is wil- 
ct lag to give them all the ſatisfaction they can deſire, or to 
nt W'lubmit to any directions the Court ſhall give, to prevent im- 
nt Wl poſition, and we propoſe, that two ladies of the ſiſter's ac- 
n- Wl quaintance may attend and examine her if they pleaſe, and 
ct de at the lying in, which ſure will be a greater ſatisfaction to 
he chem than a Jury, and was agreed to in the caſe of Duncan 
he Wand ley, though the writ indeed afterwards iſſued, be- 
cauſe ſhe would not let the ladies inſpect her according to 
the agreement, The foundation of the writ is, that ſhe 
on- pretends to be with child, but they have no affidavit that they 
ſuſpect ſhe is not with child, and our affidavits are, that Sir 
Jahn before his death, expreſſed great joy at her breeding. 


it, Lord Chancellor. 
* I think this writ in a great meaſure a writ of right; all 
hat MW its at firſt were obtained by petition, though afterwaras 


they came to ſue out the moſt common of courſe. The 
chief thing is to prevent a ſuppoſitious child, but the firſt 
mit Mues, to ſee whether ſhe is pregnant or not, becauſe 


you 


her 


ng- 
ing 
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you cannot otherwiſe come at the ſecond; and if the ſheriff 
retarns that ſhe is with child, then the ſecond, which is the 
material writ, iſſues out of the Court of King's Bench or 
Common Pleas. I would have the writ executed on the 
voung lady in the eaſieſt manner, and moſt confiſtent with 
her modeſty, and it would be hard to confine; her to the 
country, ſince ſhe defires to lie in in town, and you cannot 
hinder her, for the firſt does not confine her, but -ſhe may 
go where ſhe pleaſes, till the ſecond writ iſſues, which can- 
not be had till Michae/mas term aud there is no fear of her 


[ 1394 ] being brought to bed immediately, and ſhe is 4 willing in the 


On a peti- 


tion ſor a 


mean time to give you any ſatisfaction, and that any ladies to 
be named in the order may wait on her, which will make the 
execution of the writ more eaſy. Be jt ordered therefore, 


writ de that the father, in Court conſenting for the daughter, that 
ventre in- ſs, {hall come into the county of Middleſex by Michaelmag 
ſpiciendo, 
i: was or- day 3 in, the mean time two ladies, mentioned in the order, 
cered ac- wait on, her at a reaſonable notice, and that Mr. Aaurice 
pre rr Fo give, notice to the ſolicitor of the other ſide, when ſhe 
— comes tg. town, and where: the is, and that thereupon the 
» 
that two Writ.aflue to the ſheriff of Halben returnable the «i day 
ladies of next term. upzittoe Hi 1 £9 | P. 
mentioned of tl 
in the order might inſpect ber til e came to town of which — to give ter; and 
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ä 4 Cur. Cancellariæ. 
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Saturday, November the yth. 
ö | * 


GOULD verſus GRANGER. 


-_ 
*S 


THE Lord Chancellor allowed an appeal from the Maſter 
49 the Rolls, for coſts only, and his lordſhip ſaid, he had 
mown the Houſe of Lords allow an appeal for coſts only, 
o' the old practice was otherwiſe; 
IWednuſday, November the 11th. 
GOODAL verſus RIVERS. 


Mr. Attorney General for the plaintiffs. 


BY. articles of intermarriage, dated the 2$th of February 
688, ſubſequent to the marriage of Sir George Rivers with 
lame Dorothy. Feueſbram, but which are recited to have been 
grged upon before the marriage, reciting, that whereas cer- 

in lands were charged with a portion of 30001. payable to 
e ſaid Dame Dorothy, at her age of twenty- one years, or 
Dl harriage, and whereas ſhe was intitled to 3oool. under the 

atute of diſtributions, as a moiety of her father's perſonal 
mate, and the lands therein mentioned. Sir George Rivers 
W : enants, in conſideration of the marriage, and her ſaid 
| portion, 


{ $395 J 


Caſe 202. 
In Covre. 


' Lord Chan- 


cellor. 


Von may 


appeal to 
the Lord 
Chancellor, 
or to the 
Houſe of 
Lords, for 
coſts oni. 


Caſe . 
la Court 
Lord Ca 
Cellar. 


[ #396 ] 


R* *© a ®a @ ad aa a a a «© + @ 


De Term. S. Michael. 1730. 


portion, and for making a proviſion for her, and the iſſue of 
the marriage, that he and his heirs will within ſix months, 
convey and aſſure the lands therein deſeribed, of the value 
of g ool. a year to truſtees and their heirs, in truſt, to the 
uſe of himſelf for life, then to Dame Dorothy his wife, for 
her life, then to the firſt, and every other ſon of the mar- 
riage in tail male, and in default of iſſue male, and if he 
* ſhould have iſſue female, then to the truſtees and their 
© heirs, or to the heirs of the ſurvivor of them, in truſt, to 
© ſell, mortgage or otherwiſe diſpoſe of a ſufficient part of 
© the ſaid premiſſes, (the manor of Chaford cum pertinentiis 
© excepted) for raiſing 4000/. for her portion if he had 
© but one daughter, 5000/. if he had two, and 6000. if he 
© had three or more daughters, to be equally divided between 
© them, and to be paid to them at their reſpective ages of 
© nineteen, or marriage, which ſhould firſt happen, with 
© intereſt for their maintenance and education, after the 
© rate of 4/. per cent. from the death of Sir George, or Dame 
Dorothy, which ſhould firſt happen, till the id portions 
become payable as aforeſaid.% The 21ſt of April 1691, 
Sir George Rivers in purſuance of the ſaid articles, ſettled 
the lands therein mentioned, in truſt, for Sir George for life, 
remainder to truſtees to preſerve contingent remainders, re- 
mainder to Dame Dorothy for life, for her jointure, remain- 
der to the firſt, and every other ſon of the marriage in tail 
male, * Remainder to truſtees for five hundred years without 
« impeachment of waſte, remainder to the right heirs of Sir 
George, and the truſt of the term of five hundred years, is 
declared to be, that in default of iſſue male of Sir George, 
by the faid Dame Deorethy, the ſaid truſtees ſhall and may 
either by and out of the rents, iſſues and profits, after the 
commencement of the ſaid term, or elſe, by demifing, ſel- 
ling, mortgaging, or otherwiſe diſpoſing of the ſaid premil- 
ſes, or any part thereof, (other than the manor houſe and 
park) for five hundred years, or-for any leffer term or 
eſtate, when and in ſuch manner as they, or the ſurvivor 
of them, or the executors or adminiſteators of ſuch ſur- 
vivor, ſhall think fit, levy; and raiſe the ſums hereafter 
mentioned, for proportions, and maintenance of daughters, 
if one only, who ſhall attain her age of nineteen years, or 
marry, 4000. if two, oO. if three or more, 60001. to 


© be equally divided between them, and the yearly ſums fo 
- © their maintenance and education, from the death of Sl 
George, or Dame Dorothy, which ſhall firſt happen, ti 


« ſuck 
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of W' ſuch dapghters ſhall attain the age of, nineteen years, or 

1s, W marry, that is to ſay, 160/. a year for one, 2000. for two, 

ue and 2 50%. for three or more, during ſuch time as there 

he ſhall be one, two, three, or more daughters, living after 

for che death of Sir George, or Dame Dorothy, which ſhall firſt 

ar- W' happen, to be equally divided among them. And the ſaid 

he portions are to be paid to the ſaid daughters at their re- 

cir ſpective ages of nineteen, or marriage, or as ſoon after as 

to W they can be raiſed, and the ſaid yearly ſums for their 

of W 4 maintenance are to be paid from the death of Sir George, [ $397 ] 
tis Wor Dame Dorothy, which ſhall firſt happen, till their por- 

tions become payable. Provided, if Sir George ſhall ſur- 

ive his wife, and ſhall well and ſufficiently maintain and / 
educate his daughters according to their quality, and with 

the approbation of the truſtees, till their age of fourteen, 

hen no maintenance ſhall be raiſed, till they reſpectively 

the ¶ come to fourteen. Provided alſo, that the power given to 

me WF the truſtees of ſelling or mortgaging, ſhall not injure the 
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ons eſtate limited to Dame Dorothy, but that ſhe ſhall not enjoy 
g1, WF the fame for her life.” Dame Dorothy died in March 1707, 
led Having two ſons and fix daughters, one of the daughters is 
ife, ice dead, and both the ſons, the ſurvivor of them on the 


— Jy — # ,— 


of Ofober 1727: And the five daughters, the youngeſt 
whom. is twenty years old, and three of them married, 
ith their huſbands, brought this bill againſt Sir George Ri- 
* and the truſtees, to haye the portions raiſed by a ſale 
the reverſion, with intereſt from the death of the ſur- 
ning brother, at which time they were above the age of 
neteen years. In this caſe, it was the plain intention of the 
ies, that if the mother died, the portions {hould be raiſed 
the father's life · time; the portions are to be raiſed at 
jage, or nineteen, and they are to have maintenance in 
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niſ- Ne mean time, either out of the rents and profits, or by 

and Ne and N and though it cannot be raiſed the firſt The truſt of 
orf, til the eftate comes into poſſeſſion, yet it may the the erm 
vor ber way, and this caſe ſtands clear of the objections that Fm: 
ſur- iſſue male, 


ut of the rents, Sc. or by ſale, Gr. toraiſe portions for daughters, payable at 2», or 
marriage, and miinterance till their portions grew due, to be paid by half yearly pay- 
neits, wiz, Chriſtmes aind $8. Jobs Baptiſt, the firſt payment to be made at the firit of 


„ org doe feaſts next gomigg or ing after the eſtate ſo limited to the truſtecs ſhould 

J. to e effec in 2. The fa Ay without iſſue male, leaving a daughter whs 
tained her age df 21 5-5t was adju that her portion could uot be raiſed in the li 
Ns NG r to precede the portion, and that was 


wot to ds raiſed till Ade nach e the father and mother, when the term came inte 
fieſ * ES > : 
2 were 
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were made in) the caſe of Brome and Berkeley, decree 
in the Houſe of Lords, March the'5th 1728 ; there t 
truſt was, on failure of iſſue male, by and out of the rent 
- © iſſues, and profits, or by abſolute ſale, or leaſing, or othet 

. ©, wiſe: to raiſe the portions payable at twenty-one, or mi 
* riage, and to raiſe and pay yearly ſums for their maint 


© nance and education, until their portions grow due to ha 

« paid, by half yearly payments, viz. Chriſtmas and St. Jol = 

© the Baptiſt, the firſt payment to begin and be made at tl th 
_* firſt of thoſe feaſts next coming or happening, after ti 
© eſtate ſo limited to the truſtees ſhould take effect in poſſe bu 
© fion,” ſo the maintenance was to precede the portion, a 
that was not to be raiſed till after the death of the father at ſer 
mother. But this caſe is the contrary; the maintenance del 
expreſly to be raiſed, after the death of either father or' nM” 
ther, till they arrive at the age of nineteen years, 'or ma th 
and ſo this caſe is within all the precedents for the ſale o al 
reverſion. n | os the! 
Mr. Solicitor General. . 

It plainly appears to be the intention of the parties, tt fe, 
whenever there was a failure of iſſue male of the marriag hoy 
[ +393 Jand+either the father or mother dead, that the portiq 
*. ſhould be raiſed. There is no direction in the articles we 


raiſe the portions by the rents, iſſues, and proſits, beca 
the whole eſtate being limited to Sir George, and Dame 4 
ra hy for life, the eſtate could not come into poſſeſſion w 
either lived, and therefore on the death of one of them 
make the only poſſible provifion for raiſing a maintens 
and portion, by giving a power to the truſtees to fell or me 
gage. Soour application is proper, if the queſtion reſted 
the articles; and the ſettlement does not depart materi; 
from them; it limits a term to truſtees for five hundred ye 
| on failure of iſſue male, inſtead of a fee, but this is nos 
. terial difference, if the term is fufficient for raiſing t 
maintenances and portions, or if it is a material one, as 
ſettlement was made in purſuance of the articles, the int 
tion of the articles muſt rule, govern, and control the ſet 
ment, or explain any thing ambiguous in it, The truſt 


the term is to ariſe in default of iſſue male, and is for rail | Ty 
portions and maintenances, either, out of the rents, &c. 5 


} by demiſing, ſelling, c. Which ends to i 15 
raiſing, and the words, After-thegommencement of 16: 
term, have a different meaning in this caſe from what t 


if De. Ta, & 12 1 13% 
hore in the caſe of Butler and Dunſcomb, 2 Fern. 160; there 
they introduced the declaration of the truſt of the term, hs 
Hlure of iſue male doth here, there the term muſt Brit 
commence in poſſeſſion, here the ue male muſt fail before 
the truſt can ariſe, and therefore in that caſe the Court ad- 
judged, that they governed the whole truſt, and muſt firſt 
happen; here they are made uſe of in à different manner, 
and for a different purpoſe, and are plainly not relative to 
the whole truſt'; but to that part of it, either by or cut of the 
rents, &c. but then the- truſt is not confined to that method, 
but goes on, or elſe by demiſing, &c. which are indefinite, and 
not confined to the term in poſſeſſion; and in this too the 
ſettlement differs from the articles which are to control it; 
tefides the portions are to be raiſed when they marry, or 
tome to nineteen years of age ; when thoſe times arrive, no- 
thing is contingent, but the maintenances are likewiſe to be 
rifed from the death of Sir George or Dame Dorothy. till 
they arrive at nineteen years of age, or marry, the mainte- 
unces are to ariſe immediately on the death of the one or 
he other, yet the Whole eftate would ſurvive to the other for 
life, ſo the plain intention of the parties muſt be, that they 
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ho hould be raifed by ſale or mortgage So that if the portions 
"tic en be raiſed by any of the methods of this truſt, the 


lighters have a right to apply to the Court for that purpoſe, 
ad the intention of the parties is. further explained by the 
joviſo in favour” of Sir George ; if he educate the daughters, 


F . 7 pmpicy ts be provided till they are fourteen; which 
110 inplies, if he did not educate” them, the maintenance was [ +399 ] 
nul de raiſed while they were under fourteen, and after they 


ame to fourregi, even that privilege ceafes, and the next 
ned roviſo ſuppöſes, the wife miglit farvlve; that by their ſale 
ir mortgage, the truſtees ſhould not prejudice her eſtate, 
mich though it be an àahundaft chution, plainly ſuppoſes 
here might be a ſale or mortgage in her life-time. 
Is T8 7:75 ; ett oy Hig $9 4w89 1425 
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* 'T admit that articles entered into after marriage, on a 


bnſideration” which the huſband” would not otherwiſe have, 
e to be looked upon as articles on a valuable confideration, 
kit here Sir Serge Was poſſeſſed of all the portion Dame 
r marriage; and there is no inſtance, 
ere the Court Has decreed portions to be raiſed by fale of 
reverſion by a voluntary rg” rap They ſay it appears to 
e ne e OR ns RES ve 
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or annual mortgage or ſale, which would be very ſtrange, and 


if the ſettlement is capable of any other conſtruction, th 


They ſay the words, After the commencement of the term, re 
fer only to the rents and profits, but in this conſtructic 


- - truſt, and the Court will put this conſtruction on them, 
will not be ſaleable, by the authority of the caſe of But! 
I ben and in ſuch manner, which leave the convenience 
time to them; then if the caſe turns on what is a reaſonab 
their anſwer to the judgment of the Court, they will 1 
think jt convenient to ſell during the life of the father; a 
ben muſt ſignify, that if it was inconvenient, the truſigſ 
tions are to be paid, at a certain time, there are many e 
where it has been adjudged, that the da 
till the tenant ſor life dies, as Brume and 
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_ articles are not to be confidered as voluntary between 
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be the intention of the parties, that the reverſion ſhould be 
ſold or mortgaged, both for the maintenance and the por 


tions. As the maintenances are to be paid every half year 
or at the end of every year, there muſt be an half yearly 


what was never known to be decreed for maintenance; fo th: 
Court will avoid this abſurdity, and not decree a ſale of th 


reverſion, which is always very injurious to the eſtate, an 
in this caſe will be a total diſinheriſon to thoſe in remainder 


they ſignify nothing; for nothing could be raiſed out of th 
rents, whilſt the eſtate for life was in being, nor till the tert 
came into poſſeſſion : But I think they extend to the who 
avoid the inconvenience of ſelling the reverſion, which the 
and Dunſcomb. But if this conſtruction is with them, | 
there is left a great latitude to the truſtees, by the wore 


and convenient time, ſince the truſtees have ſubmitted it 


ſhould have a liberty to defer the ſale ; and though the p« 


3 muſt 
erkeley. 


4 21% Il iii 1 
T bis caſe ſtands clear of all the authorities that are aga 
the ſale of a reverſion; and it is plain, from ſeveral decr 
that a reverſion may be ſold for daughters portions, tho 
the Court always decrees a ſale with great reluQance. T 


parties, whatever they may be, with reſpe& to creditq n of 
By the articles, the eſtate in remainder after failure of i — 
male, is an intereſt veſted, though ſubje& to be defeate%W; hog 
the tenant in tail; and the truſt is y to ſell, mortgi er n 
or otherwiſe diſpoſe of, (which take in all manner of ** 
veyances) if there ſhould be daughters and no iſſue = b the 11 
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heir portions, payable at nineteen years of age or marriage, 
gith intereſt after the rate of 40. per cent. from the death of 
he huſband or wife; therefore the parties plainly intended 

he truſtees ſhould raiſe the portions and intereſt by any me- 

hod ; for the maintenance being given from the death either 

the huſband or wife, which ſhould firſt happen, it is 

gain they took notice that one might be alive, and then ſince 

he whole eſtate is limited to each of them, how can it other- 

fe be come at, whilſt either is alive, but by ſale or mort- 

noe ? In the ſettlement, there is forne variation from the 

nicles, a term of five hundred years is limited in remainder 

ter an eſtate tail inſtead of a fee, and the truſt is to ariſe 

mn default of iſſue male, which has happened, ſo that both 

he term and the truſt of it, to raiſe theſe portions and 
mintenances, have begun; if the truſt was to begin on 

he commencement of the term, I ſhould have underſtood 

hoſe words, when the term came into poſſeſſion, but the 
mmencement of the truſt was fixed before, and therefore 

de meaning of thoſe words muſt be, if the term is com- 

nenced, you ſhall raiſe them out of the rents and profits, 

it is not by ſale or mortgage; and the words cannot be 

arried to the other disjunQive. The words, When and in 

bat manner only ſignify, that the eſtate ſhall be ſold toge- 

her, or in parcels, as the truſtees think fit; ſo if the inten- 

un can be purſued, the Court is to follow it, and there is 

a poſſibility of putting any other meaning on the words, 

he Goo. is to be paid at nineteen, or marriage; and till 

hen they are to have maintenance, which is to commence 

dm the death of the huſband or wife, and which other 

can it be raiſed? And the inconvenience is no objection, 4 term of 
nce the parties provided it ſhould be ſo; in caſe either goo years is 
jof the huſband's or the wife's death, which has happened ; #401 ] 
nd this is further confirmed by the proviſo, that the main- Hint in 
ances ſhould not be raiſed *till the 8 came to their — RT 
WripeCtive age of fourteen years, if the father maintained of iſſue 


riſe in his life-time, in caſe of a perſonal default on his fide, rage 


in truſt, 

that in de- 
wit of iſſue male, the truſtees, out of the rents and profits, after the commencement of 
term, or elſc by demiſing, ſelling, mortgaging, or otherwiſe diſpoſing, raiſe portions 
daughters, and maintenances, from the death of the huſband or wife, which ſhould 
happen, till ſuch daughters attain the age of 1g, or marry, the por: ions to be paid at 
Mor marriage, aud the maintenances to be paid from the death cf the huſband or wife, 


we, the daughters come to the age of nineteen, the portions were decreed to be raiſed 
the life-time of the father, by a ſale of the reverſion. 


and 


hem, by which it plainly appears that maintenance was to male of the 


wch ſhall firſt happen, till their portions become payable ; the wile dies without iſſue 
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and 92 P by phi ul. t 0 portionis-: are paysble; and "the 
FEA of the.joj ture ſhews, the parties thought it 
my nigh FR raif in the life- -time, either of the one, or the 
9 ſo, the Nag infeytion of the parties is, that the 
en thoul d have A maintenance, either on the death 
{the father, or mother, till nineteen or marriage, by 
rents and profits, if the eſtate ſhould come into poſſeſſion; 
if not, by ſale or mortgage. So I am ol opinion the por. 
tions are to be raiſed with ' intereſt from the death of the 
ſuryiving brother, W's a * of the ecken. 


Ry 25.4 +44 :, 
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* A B L E 


* 


OF THE 


PRINCIPAL MATTERS 


CONTAINED 


IN THE FOREGOING CASES. 


ACCOUNT. 


Vid. In what caſe one debt ſhall 
k ſet off in equity againſt another, 


LI, 2, under debts. 


1, LANDS are deviſed, in truſt, 
to maintain the infant till he 
come to 24, and then to ac- 
count, and pay him the rents, 
and reconvey the eſtate to him, 
but if he died before, to recon- 
vey it to another: The infant is 
not intitled to an account till he 
come to 23, but he, and the 
heir of the teſtator, on ſuggeſ- 


tion of inſolvency in the truſ- 
tees, may bring a bill for an ac- 


count. 


Page 244 


2. The plaintiff in his bill having 
aſſigned 150 errors in five ſtated 


accounts, 


the Maſter of the 


Rolls made an order on him, 
to pick out thoſe he would in- 
ſiſt on, and if he thould be of 
opinion they were not errors, 
to conſent to waive the reſt, if 
he thought them errors, he 
declared he would either open - 
the accounts, or give the plain- 
tiff leave to ſurcharge, or fal- 


fify. 


296 
Perſons 


9 | | 


WT 4 Table of the Princigat Matters. 


Perſons accountable, and matters 
- to be brought ipto the ac- 
count, 2 


Vid. Executor how to be charged, - 


&c. under executor, Ce 


f. If an eftate is deviſed in truſt, - 


to pay debts, the heir muſt ac- 
count for the rents and profits, 


from the time of filing the bill. 


| Page 124 

2. If the leaſe, houſehold, and 
ſhop goods are aſſigned over to 
another and he comes into poſ- 
fion, and carries on the trade, 
from that time they are to be 
conſidered and accounted for, 
as money reteived. 252 
3. The Court allowed the execu- 
trix ſums under 40s. which the 
teſtator had fairly entered in an 

account-book, without proof. 

| nol I8 
ADMINISTRATOR, vid. , 
_ __ExxcvuTor. 


AFFIDAVIT. 
Vid. Demurrer, 4. Evidence, 2, 3. 


1. The defendant being to produce 
at Conſtantinople, books and pa- 
pers upon oath; the Court or- 
dered the affidavit to be ſettled 
by a Maſter, and ſworn before 
the Conſul, or Ambaſlador. 58 
2. If a bill is breught to be re- 
lieved againſt a deed fraudu- 
lently cancelled by the defen- 
dant, and to have another deed 
executed: The plaintiff: need 
not make oatli cf the lofs of the 
deed, becauſe he could have no 


remedy at law, though the deed 
was in his hands. * 

3. It the plaintiff ſeeks to be re. 
lieved in equity, on the matter 
of a deed, he muſt make oath 
of the loſs of it; but not, if 
he prays only a diſcovery, or to 
haye it produced at a trial, or 


the like. 192 | 

| 3 | Ag 

AGREEMENT. {| 

Parol Agreement, Statute of Frauds MW 
- and Perjuries, 


1. If two agree, that one ſhall 
take a leaſe of a houſe for the 
benefit of bath, the other ſhall 
have the benefit, though the 
agreement is not in writing. 39 
2. If one borrow money for an- 
other, on a mortgage of his 
eſtate, the covenant in the 
mortgage deed, to pay the mo- 
ney, will bind him, for it is pro- 
perly his debt and his covenant, 


ne © wm ww oo... ac 


and the mortgagor is only a no- 2. 
minal perſon, 3180 b 
6 
Agreement, when to be performed t. 
in ſpecie, when not. ſ 
el 


1. A bond conditioned to conveyM n 
lands for money received, id ir 
conſidered in equity as article: tl 
and the condition ſhall be per- { 
formed in ſpecie. 3 fi 

2. The huſband by marriage ar- cl 
ticles covenants, that if his wifq ax 
ſurvived him, ſhe ſhould have f< 
and take to her own uſe, all ſuch 
jewels and plate, as were in het 
uſe and wearing, at any time 
during life : This covenant doe} V. 

— M no rm. 


1. One liying in Ox 


no formed in ſpecie, &c. 
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not give the wife a 


property, but be ſaid to be a ſufficient 3 
after the death of the huſband, an agreement, &c. agree- 


ſhe can come in only as a cre- ment. 


ditor by covenant. 121 


4 Articles by a guardian for ſale 


of timber, have been carried 


1 fp 4 nar 2 


into execution by a Court of Vid. A, &c, under Baron 


equity. 


Agreement : What ſhall be aid to 


be a ſufficient performance, 
what not, 


Vid. Performance in equity of a 


condition or covenant, &c. under 


efordſhire cove. 


nants to purchaſe lands of 8ol. 


a year, to be ſettled, c. the 
parties intitled, deſiring the mo- 
ney, were decreed to have 


twenty-four years purchaſe, the 


price lands bore in that county, 
and 80ol. a year for the time paſt, 
but not the intereſt of the pur- 


chaſe money. 117 
The father on the marriage of 


his ſon, covenants to lay out 
6000/. in a purchaſe of lands, 
to be ſettled on his ſon in ſtrict 
ſettlement, and to ſettle his own 
eſtate on his ſon, and the heirs 


male of his body. The lands . 


in poſſeſſion are to be ſettled on 
the ſon in tail, and not in ſtrict 
ſettlement, for they were not de- 
ſigned as a proviſion for the 
children of the marriage, but 
as a farther advancement of the 


ſon. 333 


Agreement on marriage. 


Vid. Agreement when to be per- 
2. Hhat ſhall 


224 and Feme, 


| AMENDMENT. 
Vid. G, 7, 8. 


A purchaſe is made to the uſe 
of baron and feme, and £heir 


heirs, and baron and feme join 
in a mortgage to the vendor, to 
ſecure part of the purchaſe-mo- 
ney. The mortgapee files a bill 
of forecloſure, baron and feme 
anſwer jointly, the baron dies, 
and the wife moves to amend 
her anſwer, and infiſt, that the 
mortgage did not bind her, for 
want of a fine, but the motion 
was denied, becauſe an anſwer 
is equal to a fine, and the mort- 
gage is good in equity, the wife 
not pretending ſhe was impoſed d 
on. 248 
ANSWER, 


Vid. Amendment 1, In <what 


caſe an infant is favoured, &c. 2, 3. 
Under infant, plea 12. 


1. The Court obliged the plaintiff 
to accept an anſwer from Tripali, 


which had been ignorantlybrol-e 
open on ſhipboard. 0 


2. When the Court directs a trial, 


it often orders the anſwer to * 
read, if it is not falfified, or biit 
by one witneſs only. 18 


3. An 


——— 
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e —— | intitled to a. diſcovery, which 
under writ, jurat, was ſuppreſſed he would loſe, if the defendant 
on a motion for irregularity. 238 ſhould die in the mean time. 58 
4. An anſwer of a feme covert, is e 
equal to a fine in equity. 248 APPEALS and RaRARNGsC, 


Anſwer, Offer by. anſwer. 1. An appeal to the Houſe of Lords 

5 muſt be brought within five 

3. The plain iff may pray a decree years, 30 

according tothe offer of the an- 2. You may appeal to the Lord 
ſwer, though he replies to it. 41 Chancellor, or Houſe of Lords, 3 

Wel for coſts only. 395 


. Anſwer, ſufficient and inſufficient. | PST hg 
Shi | N = . APPORTIONMANT.- 
Vid. Injunttion, 1. Exceptions, 1. | 1 
1 | Vid. Average and Contribution, 

1. The plaintiff required the de- M 
fondant, who hved at Conſfauti- 1. If a grantee of a rent - charge 
nople, to fee forth: all books, pa- purchaſe part of the lands, the 
pers, Cc. which: belonged to rent ſhall be apportioned in 
him, or concerned any account equity, eſpecially if he was ig- 
I detween them, in bis verbis & norant of his title to the rent, 
ISguris. The defendant ſet forth vhen he made the purchaſe. 257 
lin a ſchedule to his auſwer, a 
Tarticular of all ſuch books and ASSETS. 
papers, and offered to produce K ; 
t hem upon oath at (.onflantinople, Vid. Deuiſe of lands for payment 
t o any perſon the plaintiff ſhould of debts, &c. under vill. Trift 
| A $appoint, and to let bim have ir raiſing portions, and payment of 
copies. The Court thought the gebts, under truſt, 
| anſwer ſufficient, and the plan- + 


1 tiff's demand unreaſonable. 57 ATTACHMENT. 

| 2« One partner files a bill againſt , - |, 1 

| * _ |tbe other, to diſcover, inter al”, Vid. Attachment, under proceſs. 
what confignments he had made „ list M 0:4 
to others. The defendant by -. , ATTORNEY, SOLICLTOR- 


his anſwer ſubmits to the Court, „ 
whether it did not appear by Vid. The flatute of limitations, 4 
what he had ſet out, that the under limitations. Clerk in Court, | 
plaintiff had broke the articles, pe a 
and makes no diſcovery. This 1. The Court would not oblige at 
is an inſufficient anſwer, becauſe attorney to deliver up title deed 
if the queſtion ſhould be deter- till the plaintiff paid him a bille 
| mined for the plaintiff, he is colts, which bis client, rol 
| | Who 


him, becauſe the plaintiff en- 
joyed the eſtate under an ap- 
intment of the client. 13 

2. A ſolicitor may take out a com- 
miſſion of bankrupt againſt his 
client for his fees, whilſt his bill 
is under taxation by order of 
4 Court. 27 
3. On the client's neglect to attend 
the Maſter on the taxation of 
3 the ſolicitor's bill, the Lord 
Chancellor büld not order 
bim to bring the money into 
Court, but only made an order, 
that the order of reference 
ſhould be diſcharged, if he did 


rge 
* mor procure a report in a fort- 
in ight. 68 


** a client applies to a Court of 


— law, to have his fttorney's bill 
257 taxed, he muſt depofite the 
money in Court. 68 

5. The Lord Chancellor intro- 
duced this rule into the Courts 

ment! of law, when he was Lord 
2 Chief Juſtice of the Common 
at of ' Pleas, but would not into the 


Court of Chancery, becauſe the 

bills were ſo large. 68 
6. The defendant, who was de- 

creed to pay coſts being run 
away, and the prochein amy 
poor, the ſolicitor was paid his 
bill of coſts out of money lodged 
in Court, for the benefit of 
the plaintiffs, during their in- 
fancy. 319 
The order of taxation impowers 
the Maſter to examine the ſoli- 
tor as to his receipts only, but 
you may have an order on pro- 
per affidavits, for the Maſter to 
examine him to his diſburſe- 
ments, 331 


A Table of the Principal Matters. 


whom he received them, owed 
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AVERAGE and ConTRIBUTION. 


Vid. Deviſe of w_ fer payment 
of debts, &c. 2, 4, 8 , 9, under will. 
T he order, &c. in which debis are 


to be paid. 2. under debts. _ 


1. Specifick legatees, on'a de- 
ficiency of affers, ſhall not 
abate in proportion with pe- 
cuniary., 7 

2. The father, on the marriage of 
his ſon, covenants ' to lay out 
6000/7. in à purchaſe of lands, 
to be ſettled in ſtrict ſettlement, 
charged with '2000/. for the 
portions of younger” children, 
or 3oool. for daughters, if 
there were no ſons; half of the 
money, by being ſubſcribed into 
the South Sea Company, was 
loſt: This loſs muſt not fall 
wholly on the eldeſt ſon, but the 
younger children muſt bear their 
proportion. 


B. 


BANKRUPT. 


Vid. Attorney 2. Evidence 2. 

1. To ſtop payment is no act of 
bankruptcy. 

2. An affignee is anſwerable only 
for what he receives. 36 

3. But if one aſſignee pays money 
to the other, he 1s ſtill charge- 
able by the creditors. 36 


Vid. Executor how to be charged, 


&c. 1. under executor, &c. 


4. A commiſſion 


_ — — — — — — — 0 w—_ oo 


= . 


48 


4. A commiſſion of bankrupt was 
I ſuperſeded, becauſe ſeveral of 
the debts of the petitioning cre- 


<Gitors were barred by the ſtatute 


| 37 
A bond payable at a future day, 


| of limitations. 

* We. 

Fr Wow contingency, is not within 
7 Geo, I. ch. 1. and cannot be 

proved before the commiſſioners 

'till the contingency happens. 

„ 


2 
6. A bankrupt cannot plead his 
certificate to an action * ab 
on a bond, bearing date before 
his bankruptey, on à contin- 


* 


7. If a bond on a conti 


be- 
comes due befare all the effects 
are divided, the obligee ſhall 
come in as a creditor to what 


remains to be diſtributed. 
8. Joint creditors ſhall be firſt 
and ſeparate creditors out of the 
ſeparate eſtate, but each ſhall 
come in for any ſurplus of ei- 
ther. 80 


BARON and Fg Aux. 


Vid. Agreement when to be per- 
formed in ſpecie &c. 2. under agree- 
ment. Dower 1. Letter of at- 
torney 1. Anſwer 4. Amendment 1. 
Retain, &c. 1, 2. ' Revocation 1. 
Supplicavit under writs. 


1. If the buſband is bound to keep 
the peace towards his wife, to 
not maintain her is a breach of 
his recognizance. 
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72 
paid out of the joint eſtate, 


120 


% 


Edates and Intereſts of the wife, 


Vid. Alimony, 8c. 3, 4. under 


harun and feme. 


1. The huſband, by articles pre- 
vious to his marriage, covenants, 
in conſideration of 35001. por- 
tion, and on his intended wife”; 
conveying her lands to him and 
his heirs, when ſhe came of age, 
to ſettle ſuch lands: After m 
riage he makes a ſettlement ot 
the lands, and recites it to be in 

formance of the articles, and 
in conſideration of the marriage, 
and for a provifion for the wife, 
and their iſſue; but never re- 
quires her to convey her eſtate, 
After his death, ſhe enters upon 
the ſettled lands, this ſettlement 
is a waiver -of the conveyance 
by the huſband, and the wife 
ſhall hold her own eſtate too, 


59 

2. A ſiſter releaſes a legacy to her 
brother pending courtſhip, the 
huſband, as her adminiſtrator, 
files a bill to ſet aſide this re- 
leaſe, as executed by his wife 
without a conſideration, during 

a treaty of marriage. The 
Court diſmiſſed the bill, becauſe 
he ſued as adminiſtrator, and 
were of opinion, that this was 
no fraud to ſet aſide the releaſe, 
becauſe it did not appear that 
the huſband knew ſhe had a 
right to this legacy, nor did he 
make her any ſettlement in view 
of it. : | 270 

3 The portion of a lunatick, by 
order of Court, is paid into 3 
Maſter, 
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Maſter, and the huſband, on 
making a ſettlement, is to have 


it out : He makes no ſettlement, 
but aſhgns the money over to his 
creditors, and dies without iſ- 
ſue ; the wife-ſurvives, and dies, 
the money was decreed to the 
creditors of the huſband, for 
the payment of the Maſter, was 
a .payment to the huſband, 
though the Court would not let 
him lay hands on the money 
without making a proviſion for 
the wife, but ſhe being dead 
without iſſue, his right is the 
ſame in equity as at law. 231 


4. A dill is filed againſt huſband 


and wife, and others; the Court 
declared, that ſuch a ſhare of 


the teſtator's eſtate after pay- 


ment of debts belon to the 
wife, and ſuch a ſhare to the 
plaintiffs, and decreed a diſtri- 
bution accordingly, and that 
10,0001. part of the aſſets ſhould 
be brought before a Maſter, to 
be put out at jntereſt, for the 
benefit of the parties to whom 
it ſhould appear to belong. This 
is only in nature of an interlo- 
cutory judgment; and if the 


_ huſband dies, the wife's ſhare 


of the 10,000/. ſurvives to her. 
234 


5. A conveys lands for ninety-nine . 


years, if ſhe ſhould ſo long live, 
in truſt, to the uſe of herſelf 
during widowhood, and then in 
truſt for her younger children, 
and afterwards marries, the 


children file their bill to have 
_ Poſſeſſion, and the title deeds 


delivered up to them. The huſ- 
band by his anſwer inſiſts, that 


409 
the conveyance was fraudulent, 
en nag pending courtſhip; 


the Court would not decree poſ- 
ſeſſion, becauſe the conveyance 
was voluntary, but only ordered 
the deeds to be produced, and 
gave them leave to bring an 
ejectment in the name of the 
truſtees, which they do and re- 
cover. 'The huſband files a 
croſs bill, and the Court would 
not grant him an injunction to 
ſtay proceedings on the eject- 
ment. 261 


Vid. The order and priority in 
which debts are to be paid, 2. under 
debts. f 


1. If the wife ſues for alimony, 
it is no good plea, that ſhe has 
a ſeparate maintenance, or pin- 
money, 121 
2. The huſband voluntarily and 
cauſelelly deſerts his wife, and 


goes to Maryland, having firſt 


made a fraudulent aſſignment of 
all real and his perſonal eſtate, 
in truſt to pay his debts, the 
Court decreed the wife a main- 
tenance out of this eſtate, 
though ſhe had the intereſt of 
4000. for pin- money by her 
marriage articles, ibid. 
3- The baron in poor circum- 
ſtances, and his wife wholly un- 
provid: d for, ſettles her orphan- 
age part in truſt, for her ſole 
and ſeparate uſe. His creditors, 
prior to the affignment, ſhall 
not ſet it aſide, or have the in- 
tereſt 


e 


tereſtt of the money during his 
life, for it is — oF ſettle- 


ment, and ſuch as the Court 


would have obliged the huſband 
to make if he had, filed, a bill 
for her orphanage ſhare. 


Bitt. 


Vid. Cort od Gore, 2 ode | 


r | 


125 A bill may; * brqught, to be 
1 02 quiered i in the enjoyment. of a 
mine or colliery, before the 
1c, night is gt 
fear the mine. ſhould be ruined 

in the mean time. 8 


9 
40 a bill is brought for a ſum 
pounds, the n : 


| under ten 


dant may either demur, 
move to diſmils it. 


7 Bull: Who mug be parties. 
* a vid. Plea 3- 


208. A bill * by filed againſt the 


heir only for ſatis faction of a 
bond, if the executor is out of 

* the kingdom. 85 
2. Or if he would not adminiſter 
himſelf, and oppoſed the plain- 
tiff in taking out adminiſtration 
1 as principal creditor. 
A creditor or legatee may file 

za a bill againſtia legatee or debtor, 
he makes:the executor a party, 
Ne aallaſon. vo 


Croſagil ; 


715 


41 Vid. Exomination after. Publica- 
de, i. dn examination 


1337 


abliſhed at law, for 


50 | 


. 


128 2. But if a bill is diſmiſſed in t 
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1. Croſs, bills are in nature of 2 
defence, and were firſt allowed, 
that the party might ſtate his 
own caſe more to his advantage 
than he could by his anſwer, 

382 


ee 


Bill of review. 
See Report. | 1. 


Bill of revivor. 


1. Pending the account, the mort 


gagee dies, and a bill of revivo 
is filed againſt hisadminiſtratrix 
She pleads, that the ſuit coul 
not be revived againſt her, be 


l - 


- ,, cauſe ſhe was ceſtuy que tru a 
of the mortgage d premiſſes, and ; 
was not a defendant to the ori a 
ginal bill: This is not a, god, ; 
| plea, becauſe the cauſe is not re Q 
vived againſt her in her ownfſ+ U 
right, but only as repreſentatiy | 
of the. mortgagee. 35 
12 A bill of revivor cannot ö 
brought againſt a devilee. . 4 ry 
Diſmiſſion of a bill. | 
Vid. Zil Y diſcovery; 2. und * 
Hill. h 1 1 
ob 
1. If a bill is U penn here, an nE 
the plaintiff files another for thin 
ſame matter, the defendant ma ant 


move to have them referred 
and one diſmiſſed. , 26 


Excheguer, _ and then file 
here, he, cannot, diſmiſs it off; 2 
motion, but muſt plead to it. 

ibi 


a BY bf! Diſcovery. 


il Vid. Noe fi frirnt, c. 2. 
ge under anſwer. 

infant'ir favturel, &c. 4. indes in- 
82 fant. Forfeuture, I, 2. Fraud, 
Re. 2. "Apaavit 3. „ 


cordingly. 
count, the mortgagee dies, and 
vo * a ſupplemental bill is fiechagainſt 

his Exectitor” for a diſcovery of 
aſſets, the executor demurred, 
and His Uemurre? was allowed, 
ru "becauſe the plalrtiff cbuld have 


or 2. If a cauſe comes to a hearing, 

F berg ths bill is for a diſtovery 
only, ittnuſt be ſtruck out of 
he paper, and a decree cannot 
be made for the plaintiff, or the 
din diſmiſſed, becaule it 'prays 


t no relief. | I 185 
Bill pro confeſſo: 
mu pro confeſl. | 
Vid! Nrelib-wp, St! l. 

und f 121 8 artty, ; Ty 


In what raſes an 


1. Motthagor' brings à bill to re- 
deem, on payment of what is 
due; and à decree is made ac- 
Pending the ac- 


no demands on them. 38 | 


"A "Fable" of the Principa! Matters. 


4 


corpus before the Court will de- 
cree the bill pro confeſſo. 384 
A cauſe comes to be heard om a 


ſequeſtration,” the defendant cb- 


"tains à week's' time to anſwer, 


and the cauſe is adjourned: ite 
puts in an anſwer, and the plan- 
tiff refers it for miuthciency, the 
Maſter reports it inſufficient, md 
the plaintiff ſerves the def en- 


dant with a ſubpoena to mak e a 


better anſwer, the cauſe coines 


on again, and the Maſter of the 
Rolls decrees the bill to be talen 

ro confeflo, but this dec tee 
was reverſed by the Lord Chan- 
cellor; becauſe he could not 
preſume the bill to be true for 


want of an anſwer, when by the 


records of the Court there ap- 
peared to be an anſwer, (and 


admitted by the plaintiff, by his 


taking exceptions) and when 
ſeveral material parts of the tall 


' were denied by the anſwer. 


294 


Vid. Regularity and irregularity, 1. 


1. Formerly" the plaintiff was 


2 to prove his bill 
1. * neſſes viva voce, as hit declara- 
or tion at law, before the Court 
my would Yetree It pro confeflo. 
erre Dane SG OJ 386 
„e. But this practice was diſuſed, 
P. for the plaimiff often filed his 
zu bill for a diſcqvery,. becauſe he 
= ecdulck not prove his cafe. 387 


ia Le the defendant is in cuſtod 


. 


and will not anfwer, hes to be 


wit 


1. 


Bills of Exchange. 


Vid. Foreign Court, 2. under 
Court. | 
By the laws of Leghorn, if the 
drawer fails, before the bill is 
accepted, and the acceptor has 
no notice of it, he isnot obliged 
to pay the bill, unleſs he has ef. 
fects of the drawer in his hands, 


and then he is to anſwer only 


of drought up by ſeveral habeas | 


tor their value. ' 2 


9! 
Bowp. 


Int 


ww, 2 — — 
- 
— ———— — 
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. 
- 


|; . 


Bond. 


Vid. 8 be parties, 1, 2. 
under bill. . bp when to be 

performed in ſpecie, &fc. 1. under 
agreement. Bankrupt 5, 6, 7. 
Fuonfeiture, *. 3. Peſſeſſon 1. 


2. if m are bound jointly 


and ſeverally, the obligee may 
ſue them in equity ſeverally, as 


well as at law. 383 
6 
Curry r, 
© Deviſe and appointment to a cha- 
| ritable ule. _ 


—. 


The teſtator makes is will, 


| W al', in theſe words, All 
« the reſt of my perſonal eſtate 
1 give to my executors, in 


© truſt, to *employ to ſuch cha- 


« ritable uſes as by codicil I ſhall 
« appoint.” Afterwards by co- 
© dicil, taking notice of the will, 
© he directs the reſidue to be 
applied to ſuch uſes as he by 


...* codicil ſhould appoint, and 
dies without making any ap- 


pointment; the King ſhall not 
have the diſpoſal of the truſt, 
as of a general charity. 290 


cant! in Couar. 


The Clerk i in a Court may pray 
* of his bill in this Court, 
ther from the ſolicitor, or 
client, though he cannot ſue the 
client at law, for want of a re- 
tainer. 172 


B dies, and ſuffers the devilec 


* faction of the lands covenante 
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Comms$10Nn. 
Vid. Contempt, 1, 6. 
ConviT1on, or Covenant, 


Vid. Special agreements about - 
mortgages, &c. mortgage. 
Parol agreement, 1, and when to be 
performed in ſpecie, &c. 2, under 
agreement, forſeiture, &c. 1, 4, 5. 
Injunfion, 3. 


What is a good performance in 
equity, what not. 


Vid. What ball be ſaid a ſuffi. 
cient * an agreement 
Kc. u 3 1 f 


1 A deviſes his lands of abou 
4000/, a year to his fon B 8 


life, remainder to his firſt, : 
every other ſon in tail wiale, I — 
0 


by articles of intermarriage re 
citing the deviſe, covenants, &c fon 

to aſſure lands in fee of 4000, PE! 
a year at leaſt, to the uſe of him Ot 


ſelf for 99 years, if he ſhoulc ing 
ſo long live, remainder to hi cha 
firſt, and every other ſon in tal A 


male the marriage takes effect 


lands to go to his eldeſt fon 
they ſhall be taken as a fati 


to be aſſured. 16 
ConrinMAtiON. 
k Vid. Intereſt of mancy, I, 2, 3. J 


1. vou cannot move, or have tl 


Malers report, till it is con- 
r * * 71 


8 
TOE 


| ConTe MPT. 


I As theckment for a contempt 
iſſued againſt one abroad, / and 
a commiſſion was granted to 
examine him. 85 

The Court ſuffers perſons to be 
examined on interrogatories, to 
purge themſelves of a contempt, 
but never to bring themſelves 
into one. 25) 

All who are concerned in the 

private marriage of an infant, 

under the care of the Court of 

Chancery, are guilty of a con- 


E. 


ö 


be 


LL 


to the order of guardianſhip. 
251 
But the Court will not ſet up 
an inquiſition to find ont who 
they are, nor examine the per- 
ſons concerned, who was the 
perſon that married her. ibid. 
, One in contempt for not obey- 
ing an order, may move to diſ- 
charge it. 209 
A proſecutor may take out a 
commiſſion to prove a contempt, 
and the contemnor can name 
but one commiſſioner, and can- 
not examine witneſſes, but may 


16K but on application, the Court 
will give him leave to examine 
to ſpecial points. 312 


Cor yHorp. 


Vid. Will and Teſtament, 35 4+ 
eds, &c. defeFfive, made good in 
ty, 3 under deeds. \ 
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tempt, though they are ſtrangers 


croſs- examine the proſecutor's, 


2 H 


413 

Cos rs. a 
Vid. Appeals, &. 2. Atterney, 
&c. 5, Redemption, &c. 1. under 


mortgage, prochein amy, I, 2. Pau- 
per, i. Penalty, 3. under for feit= 


Hre. 


1. If an infant ſues for a legacy, 
cofts muſt he paid out of aſſets. 


2. if the plaintiff reſides in 1 5 
kingdom, the defendant may 
compel him to give fecurity to 
pay coſts, 


7 
3. On a bill by creditors, if the 


lands by conſent are decreed to 
be ſold, and the creditors to be 
paid according to their priority 
the coſts notwithſtanding ſhall 
be paid in the firſt place to all 
the creditors, 50 
4. Iſſues being directed to be tried 
at bar, the Court would not 
make it part of the order, that 
the defendant ſhould pay only 
nift prius coſts, if they were 
found againſt him. 93 
5. If the plaintiff is in the ſervice 
of a foreign Envoy, he mult 
give ſecurity to pay the coſts, 
17 
6. On report of aſſets, coſts oor: 
decreed generally againſt the 
defendant, and not out of aſ- 
ſets. 204 
7. The defendant may amend his 
bill paying common coſts, after 
the demurrer is put in. 301 
8. But after it is ſet down to be 
argued, he muſt pay the coſts 
of the demurrer. idid. 
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Covenant. 
or Wie e wh LV 
> 3 * 2 
8 Cobx x. 0 
— deen COR 
| Foreign — Fe 


. The ſentence of 2 e 
Court binds ours. 
2. Chancery granted an injuncllon 
to an action ona bill of ex- 
change, the acceptance hating 


Leghorn. « 
3 That he was tried i in Spain * 


indictment for murder beyond 
| the ſeas. 4. * icq 2 


. F F . * " 0 1 
. 0 «4 : 
Univ ” * " " k 3 F 


| 4. of 8 


TH INS '} 
Vid Bill, * e Ont . 
under Curt „ 


1 Will not 2 coghizance of a 
ae originally below the dig- 
nity of it, though by the — te 
or miſpleading of the plaintiff, 
tit has amouuted to a larger, 47 
2. Ads of the Court as a decree, 
or order in another cauſe, be- 
tween the ſame parties, may be 
read without an order. 188 
3. Diſputes in the ſocieties of law, 
are to be determined by the 


3 will 2 interpoſe. 190 


* 0 Spiritual Court. 
Va. Forli, * 1. 


* ſpiritual Court have a power 


hy been vacated in, the Court of 


. acquitted, is a good plea to an 


Benchers, and the Courts of 


A Table of the Principal Matters. 


to order, the aſſets to be brought 
into Court, 'whilſt a will is in 


© conteſt, But ſee Injun& 
19M TU x 


\ Cazpreon. N 
88 1 ere bas * 2 0 ” 
Vu Debt. 15 I's [8 | 4.4 
In 
Correo of Londen, 0 
. Vid. Londen, | 010) ? * 
CE Ter yg 1 1 45h 7 1 
5 „ln n | = 
D. —T 1 
11135 3 «yt 
Du Ba Tea. a 
. id 
Vid. bree, * bene ef f. 
Sag examination, un 
1 
1 


Debts, Creditor and debtor. 


Vid. Iv muft be parties und 


all. Vid. Statute of limitations 1 
-3s/ 5+ under limitations. Payment I und 
PFrgſumpiion. Deuiſe of lands fad. 
payment of debts, &c „ Under tuill. Rev: 
—_ - LATER $0 5 © 4 reagr 
The order and priority in, whic - 
debts, are to be paid. w 
78300. 22041 02 108 de 

. Vid. Coſts. 3. Retain, 1, M. 
Ae of TAE) 5+ X 1 
| in 

1. Creditors are lord to be pail thy 
according to their priority; th me 
is to be under ſtood of prioriſi gau 
in point of ſatisfaction, and q 
in point of time. bers 


2. The creditors of a feme coveF-r:;- 
file a bill after her death, to . D 


paid out à truſt eſtate for h. def 
ſole and ſeparate uſe, the CouFl:the 
decreed, that all che creditoſ pie, 


ou __ - 


bt 
in 


ſhould be paid pavi paſſuꝛ : ati a 
mortgagee and bond creditor 
were not to he prefuarred, hecuuſe 

ia Tome coyert by lau could not 
make a mortgages. < or ente 


a hond. * 


e 7 
u hat caſe one 7 ſhall be fer 
lh in N againſt another. 
vihrgo wn n 
. Where chere is a mutual ceadit, 
the balance only; is.\due to che 
xccusot᷑ in equity. 186 
But if the addount is ſtated in 
the lifentime of the teſtator, or 
a bond given forthee balance, the 
deſendam carmot i ſet iti o 
futuriſ eeilit given to thecteſtor, 
nuleis, Wann aſ- 
win 294660 6186 
Vfl aut Siivbes bluow d 
9191901 Danang * 10613 
10d „on K i nnn 
{Vid ce: Gourt/of Chat. 2. un- 
an Leute. Bill pro'con „ h Lr 
2 Rect: men, {1 — I, 


ag Curt, 1. under Court. 
| 444 40 
1. A motion cannot be made on a 
decꝑctalbrder, tilb it. Is . 
5 he repüter bn a ot „%. 
The. words, All Juſt. allowances 
in a decree, does not impower 
tho Maſter to allo for impirhve· 
ments, but they muſt be panti- 
* mentioned. 5 226 
0 i lid „ % Uns 93 11 .* 
Downs: by defaults. nod abſolute. 
BY theses 5 114 62094 908 31 
. Decree; ex parte is made, on 
de fault of tlie defendant reading 
*the affidavit of ſervice, and a 
piece of the anſwer. 186 


Triorit 
nd ne 
43 
cove 
3 to 0 
for he 
> Cou 
edito 


ſhou 


4. Nuts of -the Phinclgath libr. 


Regwlarity and Irregularimuban F- 


418 


Aut if the bill, and wofrers is 
opened, and then gh nne, is 
adigurned, thauglhkotha,gefen- 
dant make: default: antrag next. 
henriag i the decree: dhalk ve ab- 
: ſalutes fon the lee and hearing 
. is o be,confidered as, acantinu- 
* ation of the formers ken the 
c: daterndapt di appenre i ib. 
A. deeręc againtH¹n‘ int, ii, 
mon abſolute decrgs. ein 11 308 


4. Andrcannate be H,, ori- 
-.ginal ala unltis for, drug and 


|, gollnfion e hetycen Wg. Plaintiff 
and.: nete, n 0 dib. 
Sond it idee cauſęo nch ſuch 

dere iſiulo not he m enhſo- 


„te gin b He inf NI alterr he 
! ROMR>Et: BR hhat bg, has put = 
gad 0 en onſ wer. „„ 313 
-t aid Adgunb xluo ad & 
Deg. ps CONVEY , and 
% vo fu URGES: em 


& 10, ore 1100 Mutn 


0 Vid. Vi Kc. 1. 1 fgurb. 


z 24 UIG tor Nw ⁰=νjs N 
4 Deodauf2 lod or conce del. 


„ 10 wore i ted dh Li nites 


26 Vid Maapit, 3,8. LO 
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Deeds, Wc. defeQive, made good 
220 5413 in equity Ilia 


offs ATWO * bo noi! u © 


-Vido Demwrrersh: + 21 15 2 


O12 


2 þ 


I. One who had a power to make 
a jointare under band and ſeal, 
executes it by will, this defective 

execution Was Wade Si gs in 
- equity, in favout of. wh. 

2. The truſt of a texmoof.,fik 
years, is declared to be, If 4 A 
© have no iflue; me, for the 
«© railing ROE for the daught- 


We Bi a) £ 2 2 H 2 * 7 * bid ers 


1 v4 13! 29711 2 


= ef A to be paid at fuch 
Ums, and in | ſuch manner 
e portion, and with and 
under“ ſuch proviſoes and li- 
-©2 mitatiens as the ſad A, by 
cuany writing or writings, under 
e his hand and ſeal, atteſted: by 
tg witneſſes, Thalt appoint,” 
A bill is brought agatwſt A, to 
Hy out the money in a purc haſe, 
50 23 anfiver ſays, wo - 
"20 does appoint; and itttends by a 
1 weiting' in die form to p- 
1.5 pointy” that all the rentꝰ and 
Cie profits ſhall be collected and 
n TY. ed for raifing 4 portion 
e for his daughter B, in caſe he 
4 ſhould" have no other c.“ 
H made no appointment, and 
{ [died without iſſus male, leaving 
B his only daughter, this an- 
bereist ſue h A UeHEA Ave appoint- 
ment, a&« Court of equity will 
make good in - favour of a 
daughter. „1 v2. N . . bi 469 
3. Equity will not ſu Iy the want 
df Tutrerider! of d Deppe 
againſt the heir; in favour * 0 
younger child, wWunfef be: has 
Ey. or a 1 mall proviſion. 
boog obem ,b nh; 21 
4. But will malte Bod the defec- 
tive execution of a power, whe- 
ther he is provided"for: or not. 


5 9 war © Ds! TEX ($79 


| Deeds, bee. n TH 
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1 . e. of 

er Ke. 27 3. 

a aha ache 58 T *£ 
ec en Do b uh 2 . 


ddl: 19 „Derzekr s unt 
tlg Sd 101 %% o , 


C Vid. Witneſs, L 


A\Tablodof the Phinril. Mutteri. 


5 Conmepion of en 

i bert 1: 
$1 A chlmiliton of review is not 
a matter of right, but of fa. 
vour; © F 30 
2. If five 1 are calle; and 
two are apainſt the ſentence 
' - thik is no cauſe for a ———_— 
of- review. Y 37 
3. The Prerogative dad Court of 
- Delegates in England give ſen 
tence in favour of à will, ane 
likewiſe the Prerogative in Pe 
| ' land, but the Delegates in Jre 
land reverſed that fentence five 
years after the ſentence give 
dy the Delegates in England : 
both ſides petition the King fo 
a eominiffion' of review, and the 
Lord Chancellor declared, that 
he would 'adviſe his Majeſty tc 
grant a cotamiſſion to revies 
the ſentence in Ireland, but te 
ſuſpeunct the confideration of the 
other petition: till thoſe com 
-1 miffioners of review had giver 
„Lentengteh * day eee 
W ena i ee I 

Deuunkkx. 

6 10 Lan 5d Jong? cini 
Vid. Cal 7, L. Bill of d 
covery, 1, e bill. Muneſſi 


ASS 


35 4. „Mr. N 44 5 $7 ETON © | If 1 
T2 #0 ET If ecut 
10 The benefit 904 Aer 2 d; 
gry og ſaved to the beeping. B. R 

'-220 

2. If the end of a bill is to han 
a defective execution of a pve gt 
made good, the defendant car . | 
vot demur that the plaintiff d Wh 


Til 
amor 
Nliox 


bis un We has no title. 
5 1146 ©:20 


3. A Jet 


4 . the prin Mair 


; A. defendant can-:demur,only 
for matters appearing-in the bill, 
bot a witneſs may demur, be- 
cauſe he is concerned in intereſt, 
though it do not W by the 

interrogatory. . 229 
But if it does not appear by the 

cauſe, he muſt make oath of it. 
| 4229 


Dzrosrrions.” 


Vid. Evidence, 4. 
n In perpetuam rei memoriam, 1. 
exanunation. 5 Jp of 


„Deen | 


Vid. Devaſtavit, Sc. under ex- 


5 Nor. 


Discovzav. 


See Afidevit . 
DISTRIBUTION. 


vid. When an undevifed ſurplus 
go to the executor, and when 10 
next of kin, under executor, &c. 
ulting truſt, &c. 4. under truft. 


If the next of kin ſue the ex- 
Fecutor in the ſpiri 
2 diſtribution of the refidue, 
g. IB. R. will grant a prohibition. 
22Y ; - | . 
= | 49 
Statute of Diſtributions. 
Where equity decrees | an un- 
Neviſed ſurplus to be diſtributed 


among the next of kin, the pro- 
nlions made by the teſtator in 


Eis- 


Court for 


= L ol 4 * . 
* 0 „** 4 MA © * 1" .. , . „ © & 4 
"OS. . : | 


| 4% 
trac, fot by bn g bal 
not be . andithe chil- 
qren ad anced by: him not 
bring their portions intii hotch- 
pot ; for equity regards the ſta- 
tute of diſtributions in this caſe 
only as to the perſons who are to 


\ bis life-tin 


NN 25 {Rig 5 308 
| Downn. FR 
1. „The Court erat an 3 


to ſtay dower, the huſband hav- 
ing deviſed to his wife 91 a year 
for her better ſupport and main- 
tenance, and made her reſiduary 


- legatee, © 256 


E. 
Exxerion. 


Vid. In what * a legacy ſhall 
be a ſatisfafion, Kc. 4 md le 


gacter, &c. : 


1. 1 cg defendant 7 N 
the plaintiff is not obliged to 
make his election till the plea is 

- argued, for the plea denies 
he has an election, but fays he 
is not intitled to ſue i in equity. 
| 37 5 210 
Esrarz. 5 
Vid. Eren of words, 2. i 


Limitation of ' terms. for, years 
© ner, ee. 6 


5. 


1. A perſonal eſtate may be deviſed 
over upon this contingency, A 


4 8 A D if = Principal Afatierr. 
tail, ofalands in +mbrtgage, di- 
„r off the 
mortgages, and 
ſaſſign the leaſes to another; this 
i aggood i deviſe of the equity of 
the terms, and the ſeveral inter. 

megiate denants in tail, by al 7: 
commmn recovery, can bar not 


Led Df ied adepart ibi A, 
And i Ir. H „ 183 


2. A praſonal ſtate may Helimited 
- Sven after in partienir dyidg 


-Wichburhifipe, but nat? aftesq a 


dying without 1 generally. 
v3 £16 047 era) 1 O07 4k 1683 


3 A perſonal eftate 1 is deviſed to 
© the uſe of Mary, and it ſhe 
died withonr iflue, to be equal- 
© ly divided between tke ſiſters 


that-theyrſhould A 


only the remainder.in fee, but 
the deviſe of the equity, which 
ariſes out af st. 216 


1 of tie teſtator, aſter he de- 7. A term for 99 years, if one ſo 


4 cenſerfat fury, än manner 
15 afoteſaiii q ther mitation over 
to the ſiſters, being after an 
vſtate tail id Aaick Dur s 
4. And if my daughter die before 
© 21, then my will is that my 
s wife ſhall have 4col. and that 
© then, and immediately from 
© and after my ſaid daughter's 
« deceafe without ifſue of her 
« body, I give all my perſonal 


„ eſtate to my brother, he pay- 


ing the ſaid ſum of 4000 to 
© my wife, if then living 


This is a deviſe over to the bro- 
ther, if the daughter die: with- 
out iſſue before 21, and corife- 

* e Vis good. 187 

i give iq my wife all my per- 

-16 fonal:eftate,” and after her de- 

& gene to my daughter and then 
t aſter her deceaſe, to the fruit 

of her body, but for want of 

« ſuch iſſue or fruit, to my 

© brother ;” the limitation to the 

brother is. good, if the daughter 
die without iſſue living at the 
une of her death. 188 
6. If tenant in tail, remainder to 
B for life, remainder to his firſt, 
anct bvery other ſon in tail, "Wh 
wmatader Ju fee to the tenant in 


8. The deviſe over of 2 perſonalz 


1. The examination of à legatee 


-long-live, cannot: be intailed. 
l 262 


was firſt allowed, becauſe it 1 
conſidered as an origitial deviſe. 


21 
7. 8 «1 


* 
« © "OO 4 
L "0 DEC ae 


Evivancs, 


Vid. Anſwer," 2. 


who had given a receipt for he 
whole legacy, was not allowe 
to be read, to prove ſhe received 


.onl ar 01 . ae... 
I n= Ay — of the bankrupt Vid 
ſworn before a Maſter extraor 
dinary in Cork, was allowed to bi! - 
read, 1 P 
3. Courts of Jaw will allow an a -2 
7 N before enen n 
beendet to giti“ 1 h 
4. — of. 2 winch, N 
another cauſtq, or Court, mal 2 d 
vc 


be read againſt him in this Court 
withour'an: order, to contro Cy 
the evidence he hes gives. 11 t 


. 209943465; * 9 io? 


| Vid Cont ft . r Exat 
Fer 4 ach | 


EXAMINATIO I, I. 


1. 1 wm 
1d Vid. Contempt, I, 2, 40 6. 


A | Examination de bene eſſe. 
er- * 
. The plaintiff may examine a 


ther old or infirm, or going 

abroad, upon affidavit of his 
being the only perſon who has 
any knowledge of the forgery 
of a deed, or other material 
fact, for otherwiſe, if he dies 
\ before he is examined. in chief, 

the proof of the fact is gone. 


390 
Examination after publication. 


1. Matters examined to in the ori- 
ginal cauſe, and publication paſt, 
or ſettled by a decree, cannot 
be examined to in the croſs 
| cauſe, 382 


| Examination viva voce. 
Vid. Bill pro confeſſo, 1. under bill. 


1, 'The Court refuſed an order, to 
- prove exhibits viva voce at the 
-arguing of exceptions, becauſe 
Nothing can be offered at the 
hearing, that was not before the 
4 Maſter. - 191 
2 You may prove an exhibit viva 
voce at the hearing, but you can 


burt 
ro examine the witneſs only as to 

11 the execution of it. 381 
* Examination in perpetuam rei me- 


moriam. 


100 The depoſitions of a witneſs ex- 
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perſon de bene eſſe, though nei- 


amined jn.;perpetuam rei me- 
moriam were ſuppreſſed on a 
petition after his death, and the 
examiner diſcharged, and com- 
mitted for foul practice and ir- 
regularity in the taking of them, 
the plaintiff being ſuffered by 
the examiner to inſtruct him, 
and the witneſs proved corrupt- 
ed, and as he had been examined 
on a trial to the ſame points, 
the plaintiff might give evidence 
of what he {wore. 5 


ExckEkrrios. 


Vid. latin vi vd voce, 1. 
under « examination. 


1. If a plea is to ſtand for an an- 
{wer, without liberty to except, 
the plaintiff may except to — 
reſt of the anſwer. 

2. Only ſpecial reports, or thoſe 
which need confirmation, can 
be excepted to, others mult be 
diſcharged by mation. 259 

3. If the plaintiff move to confirm 

a report niſi, and the defendant 
ſhew exceptions for cauſe, the 
plane way except too. 305 


n AP ADMINI- 
S$TRATOR. © 


Vid. Wh mufl be parties, 1, 3. 
under bill. Diſtribution, 1. Cofts; 1. 
te In what caſe one debt ſhall be 


ſet off againſt andi her in equity, un- 
der debts, I hat eflates, &c. paſſer, 


6, under will, Injunction, 7, 8. 
Surplus and reſiduary legatees, 2. 
under legaties, &c. Retain, &c. 1. 
hat, e 11 er Paſſer, 3, under 


a will 


... . oe aIerYy 9 —Ooooms . o 


"us 
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will. Deviſe of land for payment 4. If a particular legacy is left to 


k J debts, &c. 25 47 75 8, under 
1. If the uſe of houſhold goods is 
deviſed to an executor for life, 
he muſt fign an inventory, but 


| ſhall not be obliged to give ſe- 


curity for them. 13 


When an undeviſed ſurplus ſhall 
go to the executor, and when 

to the next of kin, or the heir 

at law. i 


Vid. Diftribution, 1. 


1. The teſt>:or deviſes his real and 
perſonal ſta g to his ſix execut- 
ors, in truſt, to pay his debts 
and legacies, and the reſidue to 
be equally divided among them, 
ſhare and ſhare alike. One dies 
in the life-time of the teſtator; 


his ſhare of the real eſtate ſhall 


go to the heir at law, and of the 

' perſonal to the next of kin of 
the teſtator, and not to the 

others as executors. 44 
2, © I give all my leaſes, &c. to my 
- © wife for term of her life, and 
© as to any perſon who may have 
any claim or demand, as re- 
© lated to me, l give them 12d. 
© each, and I make my wife ex- 
-- 6. ecutrix.* The reſidue of the 
terms, after the death of the 
wife, belongs to her as execu- 


trix, and not to the next of 


S... 4 
3. If che teſtator leaves his next of 
kin 5/, apiece, and no more, 


the reſidue of his perſonal eſtate 


belongs to his executor, and 
hall not be diſtributed, 4 


one of the executors only, the 
relidue belongs to both execut- 
ors. 26 


5. One deviſes the reſidue of his 


perſonal eſtate to three <qually, 


q ard makers them executors. One 


dies in the fe-time of the teſ- 
tator, his thore ſhall go to the 
other two, as executors, and 
not to the next of kin. 


6. The teſtator makes His will, 


inter af, in theſe words; All 
© the reſt of my perſonal eſtate 
© I give to my executors, above 
© 2001, to each of them 10g/, 
© to be deducted out of the re- 
© ſidue, in truſt, to employ as 
© I ſhall appoint.“ The teitator 
dies without making any ap- 
pointment, the refidue {hall not 
go to rhe executors, but ſhall be 
diſtributed among the reſt of 
kin, 290 


make 4 my executor, and I 


give him all my real and per- 
© {onal eſtate to pay my debts 
© and legacies, and 200/. to B, 
who was his heir at law) the 
urplus of the real eſtate. ſhall 
not go to B, but to the ex- 
ecutor, 359 


Executor, how to be charged, and 


how to account. 


Vid. Perſons accountable, &c. 3. 


under account, report. 


If one executor delivers aſſets 
to the other, he is ſtill anſwer- 
able for them. 36 


Vid. Bankrupt, Zo 
4 2. | 


r ODE OT 
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2; If an executor without canſe 
calls in money out at intereſt, 
he ſhall pay intereſt tor it. 99 
3. An executor is to be allowed 
bis expences, but nothing for 
his care and trouble. 130 
4. But if goods are conſigned to 
a factor in the life-time. of the 
teſtator, though they come to 
his hands after his death, and 
he is made his executor, he 
- ſhall be allowed commiſſion- 
money. ibid. 
5. If a legatee brings a bill againſt 
the.executors, and has any of 
the aſſets in his hands, the ex- 
- ecutors ſhall not be put to their 
action or bill for them, but the 
legatee muſt take them, as a ſa- 
tisfaQion pro tanto. 300 


Adminiſtrator Durante Minoritate. 


1. Adminiſtration granted during 
the minority of two, ceaſes 
when one comes of age, and the 
adminiſtration is to be granted 

to him. 99 


Adminiſtrator pendente lite. 


1. Determines by the grant of a 
probate, and does not revive on 
appeal to the Delegates, but they 
grant a new adminiſtration. 


| 309 
Devaſtavit and converſion. 


1. An executor cannot commit a 
devaſtavit by his will, for no- 
thing paſſes, but what the teſta- 

tor may lawfully grant. 


377 


&c. 4. under executor, &c. 


421 
Exnip1Ts.' 


Vid. Examination vivg voce, un- 
der examination. 


Exyos1Tion of woRDs. 


Vid. Purchaſe, 2, 3, 4, 5. The 
order and priority in which debts are 
to be paid, 1. under debts, Cuar- 
dian, 1, Decree, 2. Wards of 


purchaſe, &c. under purchaſe, &c. 


N bat things paſs by the words, &c. 


under will. 


1. The word Appropriated, in an 
act of Parliament, ſignifies to be 
applied to the uſes of the act, 
and no other. | IOL 

2. Eſtate primarily ſignifies the 
intereſt a perſon has in a thing, 
and ſecondarily the thing itſelf. 


175 


3. The word Petition, in 7 Ann. 


ch. 19. is to be underſtood of 
any ſummary way, in diſtinction 
to the proceedings by bill. 197 


4. The word Moveables, in its full 


ſenſe, takes in all perſonal chat- 
tels. 297 
5. The words in a will, Net fer- 
merly ſettled, though, they have 
no operation, they ſhow an ho- 
neſt intention in the teſtator, to 
leave every thing as it was ſet- 
tled, before the making the will. 


| 354 
RED 
FACTOR. 


Vid. Executor how to be charged, 


1. One, 


( 


423 


One, whe acts as factor, is 


8 facie intnled to commiſ- 
. -Gon- money, unleſs you can 
make the contrary. appear. 129 


| Fing and NowncL arm. 
Vid. Frand, N. 1. Anſwer, 4 
1. A fine will bar him who has an 
- equitable title, if he does not 
bring a bill within five years, 
| | 73 
FoREI1GN. 
See under Court, 
F ORFEITURE, PENALTY. 


1. Supercargoes covenant to an- 
ſwer any bill ſhall be filed againſt 


them, and not to plead or de- 


; bl mur: This covenant will bind 
| \ them, though the diſcovery may 

ſubject them to forfeitures. 77 

2. If an information is filed for 

the payment of notes given to 

- Publick uſes, and the defendants 

file a croſs bill againſt the re- 

4 lators for a diſcovery of the 
conſideration of the notes, they 


cannot demur, though the di- 


covery may ſubject them to a 
penalty. 82 
3. A Court of law would not re- 
lieve againſt the penalty of a 
bond, but on the obligor's pay- 
ing the coſts of a former trial, 
in which the obligee had been 
nonſuited. 45 
4: If a legacy is deviſed to a per- 
ſon who has a right to a cuſtom- 
"oy * on condition they do 


— Prinicipay Matte, 


not ſue the executor for that 
- ſhare, if he file a bill againſt the 
executor tor an account of the 
perſonal eſtate; that is no breach 
of the condition, becauſe he had 
a right to inquire which was of 
the moſt value, his ſhare or le. 
gacy, and that cannot appear 
'till- the account is taken. 181 
bo But if the legatee is barred of 
his cuſtomary ſhare, ſuch. a bill | 
is a forfeiture, becauſe the in- . 
quiry is needleſs, And it the 
legacy is deviſed over, the Court 
can give no relief. ibid, 


FR Aup, CoLLusioN, Covin, Cox. 
CEALMENT, IMPOoSITION, 


Vid. Decree by default, &c. 4. 
under decree, W ho muſt be parties, 
3, under bill, Statute of limitations, 
1, under limitations. Iijunction, 9. 


London, 8, 9. 


1. Fraud wild: prevent the opera- 
tion of the ſtatute of fines and 
of limitations. 18 

2. A plaintiff after ſix years, is in- 
titled to a diſcovery of a fraud. 

244 

3. A fraud is a bar at law to the 
ſtatute of limitations. 245 

4. The ſecond brother dies, and 

his eldeſt and youngeſt brother 

conſult a ſchoolmaſter, which 
of them had a right to his lands, 
he gives his opinion in favour of 
the youngeſt, upon which they 
tee to divide the eſtate, the 

Court ſet aſide the deeds of 

conveyance of the moiety to 

the youngeſt brother, as being 

obtained by miltake, 364 
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GUARDIAN. 


formed in ſpecie, &c. 3. under agree- 
ment. Homine replegiando, 1. under 
f writs, Gontempt, 3z 4. Mine, 1. 


1. ] deſire chat my ſon and 
daughter may be under the 
© care. and direction of A.” 
Theſe words of the will amount 
to the appointing a guardian. 


2. Equity denied an injunction to 
. op the guardian of tenant in 
tail, who lay a dying, from cut- 
ting timber, or to give relief af- 
ter his death for what was cut, 

becauſe as the tenant in tail had 
2 power over the inheritance, 


A- the guardian might exerciſe that 
1d power in the manner he thought 
18 vVvould be _ oo the nan of 
1 the infant. 22⁴ 
41 23 T0 are appointed guardians 
he by will, one marries the ward of 
45 nine years of age, to his ſon of 


nd fifteen, the Coutt ordered the 


1er child to be delivered to the other 


ch guardian, till ſhe came of age to 
ds, conſent to marty, but would not 
of commit the guardian, becauſe 
ey he was not appointed under the 
he Great Seal; but being in Cdiirt, 
of obliged him 40 enter into a be- 
to cognizance, to appear in B. R. 
ng to any information ſhould be 
64 filed againſt him. 236 
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Vid. Agreement hs 1 be ber- | 


a | 


A 
HARRASG Cox rus. At 
Vid. Haber corpus under writ. 
HEARING. 
Vid. Subpena, 2. under proceſs. 
1. If a cauſe is ſet down to be 


heard irregularly, you may have 
it referred after a decree, 44 


Heir and ANCESTOR». 


Vid. Mh muſt be parties, I, 2, 


under bill. Deeds defective, &c. 3. 
under deeds. Reſulting truſt, &c. I. 
35 under truſis. Perſons 

&c. 1, under account. I hen uy th 
deviſed ſurplus ſhall go to the exeruter, 
Is 7. under executor. edemp · 
tion, &c. 7. under morig Re- 
tain, 3, What things paſt, Ke. 4. 
under will, and 1 1 


1. The heir 2 diſcharge his 
eſtate, when the portion becomes 
payable, n it helonge to an 
infant. 56 


Matters controverted between the 
heir and the executor. 


1. Lands contracted for, go to the 


heir of the purchaſer, and the 


money muſt be paid by his re- 
preſentative. 123 


Bargains 


423 


9 — — — 
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18000. to pay goool. after the 
death of his father, who was 


then about eighty years of age. 


The Court relieved him againſt 
this bond, on payment of the 


4000. and intereſt, 373 


Ip zor and LunaTick. 


1. One found an ideot had leave to 


traverſe the inquiſition, on con- 
dition ſhe would 1 1 in per- 
ſon at the trial. 71 

2. The lunatick being recovered, 


"and examined in Court, the 
commiſſion was ſuperſeded, and 
the recognizance of the commit- 
tee ordered to be vacated, the 
lunatick declaring himſelf ſatis- 

fed with the account. 78 

3. A lunatick having recovered his 


underſtanding, petitioned to 


have the commiſſion ſuperſeded, 
but the Court only ſuſpended it 


for ſome months, to ſee if he 


was perfectly recovered, becauſe 


he had often relapſed, and was 


found by the inquiſition a luna- 
tick with lucid intervals. 332 


IGNORANCE. 
Vid. Fraud, &c. 4. 


That maxim, Ignorantia juris 
non excuſat, relates only to 
- crimes, and do not extend to 
eivil caſes, 365 


. An infant, who 


A Table of * the Principal Matter: 
Bargainsobtained fromyoung heirs. 


1. The plaintiff borrowed 4o000/. 
and entered into a bond of 


INFANT. 


Vid. / Decree by default, &c. 3, 4, 5. 


under decree. Heir 1. 


In what caſcs an infant! is favoured 
or privileged; in what not. 


. If an infant loſes money at a 


1 and after he comes 
of age promiſes to pay it, the 


promiſe ſhall bind him in law. 

| 62 
the decree 
has a day to ſhew cauſe, S may 
move of courle to put in a new 


. anſwer, or amend his anſwer, 


when he comes of age. 68 


3. If an infant is plaintiff in the 


original cauſe, and defendant in 


the croſs cauſe, and by the de- 


cree made in both cauſes, has fix 
months after he comes of age to 
ſhew, cauſe, &c, when he comes 


of age he may amend his anſwer 


or put in a new one, but cannot 
put in a new bill, or amend his 
- former. 68 


4. The Court enlarged the time, 


after the defendant came of age, 
to ſhew cauſe, till the plaintiffs 


in the firſt cauſe had put in an 
anſwer to a bilof diſcovery he 
filed againſt them, after he came 


of age. 203 


Infant, truſtee witbin the 7 Ann. 


ch. 19. 


1. The heir of the vendee is a 


truſtee within this act, for the 
perſon who paid the purchaſe- 
money, 197 


2. You 


x WW TFT Oy Cy 7, 2 IO 


*X 


2. Tou may move or petition for 
a reference, whether an infant 
is a truſtee within this act. 197 

. The heir of the mortgagee is a 
truſtee both for the mortgagor, 
and the executor of the mort- 
gagee. 198 


InjuncT1oON. 


Vid. Guardian, 3. Fflates, Sc. 

7 the wife, 5, under baron and feme. 

oreign Court, 2, under Court. Dows- 

er, 1. Portions, &c. 1. Letter of 

attorney, I. Joint tenants, &c. 5. 

Surplus and rgiduary legatees, 2. 
under legacies. Trial. ä 


1. The Court adjudged the anſwer 
inſufficient, and yet gave the de- 
fendant in the original cauſe 
(who lived at Conſtantinople) 
leave to proceed againſi the de- 
fendant in the crols cauſe for 
his anſwer, and to aſcertain his 

debt at law, notwithſtanding the 

. injunction, becauſe he had ſwore 
800. due to him, and could not 

put in a further anſwer in leſs 

than two years. 58 

2. If a bill is brought to be quieted 

in the enjoyment of a water- 
courſe, and wears, for working 
mills and mines, diverted and 
broke down by the defendant; 

the Court will grant an injunc- 
tion before anſwer, and make an 
order on the defendant to put 
the premiſſes in the ſame condi- 

4 tion they were in before the in- 

E Jury. | 89 

3- One ſeized in fee of upper and 

7 lower mills, leaſcs the lower with 

the ſtream, and covenants for 


_ a. © An , / AE... EET Bs 
x 


A Table of the Principal Matters. 425 


quiet enjoyment, and after leaſes 
the upper, and the leſſee cove- 
nants not to divert or pen up the 
ſaid ſtreams, to the prejudice of 
the lower mills. On a breach of 
this covenant, the lefſee of the 
lower mills may bring a bill, in 
the room of his leſſor, for an in- 
junction, without firſt bringing 
an action of treſpaſs, 145 


4. By the courſe of the Court, in- 


junctions as to lands, are to be 
granted before anſwer in two 
caſes only, to ſtay waſte, and to 
quiet the poſſeſſion, where the 
plaintiff has been three years be- 
fore the filing the bill in peace- 
able poſſe ſſion. 171 


. The tenants file a bill againſt 


the lord of the manor, to reſtrain 
him from digging brick earth in 
the waſte, in prejudice of their 
right of common, and theCourt 
refuſed an injunction before an- 
ſwer, becauſe the ſoil is the lord's, 


and the plaintiff did not ſwear, 


that he had not left them ſuffi- 
cient common. 172 


. If a plea is ordered to ſtand for 


an anſwer, the defendan cannot 
move to diſſolve the injunction 
abſolutely, but only niſi. 198 


his Court will grant an in- 


junction to the executor, from 
receiving the aſſets before an- 


ſwer, if a ſuit is depending in the 


ſpiritual Court, to ſet aſide the 
will, becauſe that Court cannot 
impound the effetts pendente 
lite. — 295 


8. A caveat is entered in the ſpiri- 


tual Court to the probate of a 
will, and the executor is ordered 
to bring 400/. he had received 

into 


125 


into Court, and adminiſtration 
Pendente te is granted. Sen- 
tence is given for the will, and 
_ x probate granted, and the 400!. 
paid out to the exeeutor; the 
parties appeal, the Delegates 
grant an inhibition and citation, 
the executor will not appear, the 
Detegates not ſitting, the appc l- 
lants file a bill for an injunction, 
and the Court denied an injunc- 
tion againſt the adminiitrator, 
or the executor; to bring in the 

400. but granted it to reſtrain 
Rim from receiving any more of 
bee till anſwer and further 
. — aug 3 311 


hi Akutes meld bond to B A fo- 
reigner, who aſſigns it for a va- 
able conſideration to C a ſo- 
freigner; of ' Which A bad no- 
Kos, the bond is pit in ſuit in 
the name ef B, aud a verdict 
for the plaintiff; upon which 7 
files à bill againſt Z only. and 
üpon his taking out adedimus, 
* (Obtains an injunction. Þ does 
bot anſwer, upon which C files 
a bill againſt A, and 9 his trui- 
tee, charging colluſion, that A, 
- who knew of the aſſignment, 
- onght to have made an! a party, 
and that B was perſuaded by A 
not to anſwer, and moved to 
- diffolve the injundion in the 
cauſe between A and B, which 
the Court granted, on his giving 
ſecurity to wheed to the bill of 
A. if he made him a defendant, 
and to abide" the order of the 
Court at the hearing. 355 


®, 5 


=, 6.4 


* 


A Fable of 8 Matters. 


[Of 6. aso. 
TH! Policy wh Inſurance. 


1. 1 O. ö 2 bill for relief lies on a 
policy of | inſurance, taken in 
truſt on a ſuggeſtion that the 
witnefles live abroad, and that 
the truſtee refuſes to let them 
ſue the policy i in has name. 83 


herenvsT of Mover. 


Vid.) Enccutor how to be ** hon 
Kc. 2. wnder executor, & c. Part- 
ners, 1. * Maintenance, 1, 2. Le- 
gacies, &c. weſted, &c. 1, under 
legacies, &c. evhat gſtale, &c. paſſer, 
ee, 3, under witl, Sec. | 


I. What is due for orincigal/in- 
. tereſt, and coſts on a mortgage, 
 fratl carry intereſt won the 

confirmation of the re 127 

2. And the principab 4 1 bear 

| intereſt from the date to the 
conſirmation. IC oft ibid. 

3: here lands“ we! futhcRed: to 
the payment of .Jebts..by: ſimple 
contract, they. will not bear in- 
tereſt, though ſtated by the re- 
bon, zunleſs vpn unreaſonable 
.delay-of payment. 28 

4. A legaey out. on e erity ben 
the teſtator died, fall bear- in- 

tereſt from his death. 99 

5. Where credirors are decreed to 

de paid aecording to their pri- 

- ority, it the eſtare is deficient, 
the principat only ſhall bear in- 
tereſt after ny ets ah of 
the n 2819} l247 


In vn Tron v. 


I 


2. 
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See Executors; 


JornT-TENANTS'and TENANrs 
in Connex. 


Vid. Legaries, &. veſted, &C. 7 

* legacies, &c. 

1:* Lands are deviſed to A and B, 
„ and the heirs males of their 
bodies, equally to be divided 
between them. Aand g are 

tenants in tail in common. 56 

2. Lands are deviſed to 4 and B, 

- © the ſurvivor and ſurvivors of 

them, their heirs and aſſigus 
for ever, to be equally divided 

I between them; ſhare are ſhare 

n 5 alike A and are joint te- 

e nants for life, with ſeveral in- 
heritances. 57 

3. I deviſe all the reſidue of my 

eſtate to my ſon and my 
daughter, their executors and 
adminiſtrators. "This is a joint 

deviſe, and if one dies, the whole 
- ſurvives to the other. 184 

4- If a legacy is given to two, and 
one dies in the life-time of the 
teſtator, his legacy is not tapled, 
but ſurvives to the other. 85 

5. The Court granted one tenant 

in common an injunction againſt 
the other, to reſtrain him from 
cutting down the timber, and 
referred it to a Matter, to ſee 
what timber was fit to cut down, 
and to fell it, and to pay the 
money to the parties, according 
to their intereſts. 305 


l 


' 
* 
: 
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Lecactes and Urcarees. 


Vid. Average and contribution, 1. 
Intereft of money, 4. Forfeiture, 
&c. 4, 5» Maintenance. Deviſe 
of lands fir payment | debts, &c. 
1, 6, under will, 


1. A legacy is given to two, pay- 
able at twenty-one, and if ei- 
ther die before, the legacy is to 
ſurvive to the other; one dies 
under age, his legacy is decreed 
to be paid when the deceaſed 
would have come to twenty-one. 


41 
But ſee the next caſe. & | 
2. It a legacy is deviſed to 'A, to 
be. paid at twenty-ong, and if he 
die before, to go over to B, if 
A dies an infant, B ſhall take 
preſently, avd not wait till 4 
would be twenty-one. 302 
But ſee the preceding caſe. 
3- A grandchild as to a legacy or 


portion, 1s not to be conſidered 
as a child. 98 


Legacies or portions, veſted or 
lapſed, or extinguiſhed. 


Vid. Joint tenants, 4. 


A deviſe to A of Fool. proviſo, 
"if the die before twenty-one or 
marriage, the legacy ſhall go to 
B. his legacy veſts imme- 
diately in A, and will carry in- 
tereſt, ſubject to the contin- 


gency. 1 
2. A 


—— eine. 


2. A legacy is given to A, to buy 
mourning for himſelf, his wife, 
and children, if J dies in the 
life-time of the teſtator, his le- 
gacy is lapled. - 1285 

3. A deviſes a legacy to B, and a 
© legacy to C, to be paid them 

- © in convenient time after his 

A deceaſe, and in caſe either of 

them ſhould happen to die be- 

1 fore they received the whole, 

or part, it was to be paid to 

A © the ſurviyvor.“ C dies in the 

fe- time of the tetator, his le- 

geacy is not lapſed, but ſhall ſur- 


: vive to B. 321 


Surplus, and reſiduary legatees. 


Vid. What eftate, &c. Paſſes 
&c. 6. under will, 


| 1. The teſtator deviſes ſeveral 
pieces of plate to A, and the 


the reſidue of his eſtate to C. 
teſtator, his legacy ſhall lapſe 
and not into the reſidue of the 
_ gacy is not to be conſidered as a 


lar legacy expreſſed in that man- 
ner, to jave the trouble of enu- 
merating particulars. - 48 
2. Legatees of the reſiduum are 
intitled to the ſpecies of which 
it conſiſts, if there are other 
aſſets ſufficient to pay the debts, 
and may have an 1:junCtion to 
hinder the executor from ſelling 
them ; and are intitled each of 


into the general reſidue to C, 


them to a moiety of every ſpe- 


——— ͤ——— —*ð⁰ũiů— 
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cies if they can be divided with. 
out prejudice. . 376 


Ademption of a legacy. 


An ademption of a legacy is not 
to be preſumed. 374 
© A deviſed a moiety of hisSouth 
Sea ſtock, leaſes, South Sea 


bonds, mortgages, and other 


© his perſonal eſtate to B, who 
before he received his legacy, 
made his will, and deviſed his 
© moiety to truſtees, to ſell, and 
pay 200/. to C, and the reſi- 
due of the money to D.“ Af. 
terwards B, and the legatee of 
the other moiety, come to an 
account with the exccutor of A, 
and their ſhares are ſet out, and 
received, and the {tock and 
bonds are allotted to B, who ſei!s 


part of them in his life-time, 
without keeping an account of 


reſidue of his plate to B, and 


A dies in the life-time of the 


plate deviſed ta B, for that le- 


reſiduary dev {c, but is a particu- 


ademption of the legacy to D 


tbe produce. This is an 


pro tanto. 376 


. But B, his receiving his ſhare, 


was no ademption, for it did not 
ſhew any change of his mind, 


but was done in concert with 


the other legatee, to aſcertain 
their moieties, and prevent the 
ſurvivorſhip. ibid. 


In what caſes a legacy ſhall be a 
ſuatisfaction of a debt, or ether 


demand on the teſtator's eſtate. 


80001, is deviſed to A, to be in- 
veſted in lands, to the uſe of 
herſclf for life, remainder to 
B in fee. 4 deviſes lands, 


(which ſhe purchaſed after the 
truſt 
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truſt for 30o0/. but not with 
the truſt money) to B in fee, 
and ſeveral legacies to others, 
and makes B her reſiduary le- 


gatee. The deviſe of the lands 


to B ſhall go in part ſatis faction, 
becauſe the aſſets would not 
otherwiſe hold « out to _— the 


legacies. 


, # 4. 
2. Legacy equal to A debt; is to be 
con ſidered as a payment. 7. 
3. But if it is lefs than the debt, 


it ſhall enge in _ 5 
tion. 
If a father deviſes to a die 


| 8 portion equal to, or greater 


than what ſhe is intitled to out 
of his lands by ſettlement, that 


is a ſuatis faction, but ſhe may 
have her election 108 
5. The mortgagee deviſes a mort- 


gage, of which he had got a 
decree of forecloſure nifi, by 
the name of hi other freehold 
eftate in A, this mortgage being 
deviſed as real eſtate ſhall not 
goin latisfaction of a leſs debt. 


364 


LETTER of ATTORNEY. 


One coparcener joins with her 
i: huſband and ſiſter, in a letter of 


attorney to ſell timber, which is 
ſold accordingly: 


injunction, becauſe the letter of 


attorney was good in equity, for 
the wife was not impoſed on, 
and was to have half the mo- 


ney. & 305 
| <p ; 


708 to his executor” or | heirs 


Baron dies,. 
the Court denied the wife an 


LinaTATIONS. 
"Statute of Limitations 
Vi, . Fran, 2 3. _ 
N 3. 
de., | | g 


1. The eee bil to oblige 


the incumbent of the mortgagee 


to reſign, was diſmiſſed, becauſe 
he had brought no 


uare im 
dit, nor filed his bül, till ſeven 
months after the inftitution, and 
1 Court would not conſider 
whether the ddlay was occaſion- 
— any fraud of the defendant. 
7s e 18 


250 An the reſt and reſidue of my 
. eſtate after 
debts and funerals, I give to 
mi executor. 
tute of limitations will be A bar 
to the creditors,” if they do not 


payment of my 
Q. If the ita» 


bring their action againſt the 
executors, within ſix years from 


the cauſe of action. rn Ry 


3 Where the time begins againſt 


a creditor, in the life-time of the 
ne or teſtator, it goes on 


ibid, 


ww » — 


4 The ſtatute of Anitations? ler- 


ende to attornies bills. ibid. 


5: 4 deviſed lands bis executors, 


willing them ta pay his debts, 
debts barred by the ſtatute of 
limitations, ae not within this 


deviſme. | "oy 


fy 
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.borper. il 
I. By. Ahe nelfliab? of Loon, a 


freeman may deviſe over the 
-\orphapage ; part of his ſole or- 
+\phan, gif a ſon, on his dying be- 
fore twenty-one, if a daughter, 
on her dying before twenty- one, 
„ gör marriage, and the orphan 
cannot make a will to the con- 
<|trary. x oa tiD 261 {28157 01 
Z. The rt would not dettr- 
mim thefhdſtohi of Landen hby 
> precedents. and? the city books, 
1» becauſe the lad had appairited 
ra proper» triab of — iy 6 
Bur-Quvirre;: | 1 135 3 db 
5; If the city certify, that it does 
not appear tos them, whether 
there is: ſuch a cuſtom or ndt, 
©; this is h bad certi ſioate. 6 
4. By the 5th and th of 1. and 
1 72014. 4 n fund is eſta- 
bliſhed for the, payment of inter- 
eſt of 4% pencentitoithe orphans, 
ant othericreditors ot the city 
7 of London, from 1694 to 1712, 
the fund was deficient, ſince that 
"\ time,-there has: been every Fear 
Sa ſurplus that ſhall not go to 
:the-city, hut be applied to make 
good the daſiciemcies af the for- 


mer years. 105 


5. A child fully advanced, is barred 
of her: cuſtoimhry aro-. 1 89 
6. And a child advanced, is pre- 
ſumed to be fully advanced, if 
te the ſums i doi rot: ae 
rhe father's han 1. ibid. 
5 But if thoyydoþand! are not 
*.cequal to ther 2euſtomary ſhare, 


/1qthey will be no bar; though>bhe 


father declares her to be fully 
.. «&vanced. 


ibid. 42 


7 , 


8. If a freeman of :London: ſettles 
n eſtate; belonging to his wife 
as executrix to te uſe of ' him. 
4 ſelf for life, remainder to his 
wife, this ſettlement is not a 
fraud on the cuſtom. 228 
9. A deviſes a third of his perſonal 
- eſtate to his daughter, and two 
= thirds to his grand- children, and 
. made his daugbter's huſband, a 


freeman of London, executor, 


„the huſband by deed reciting, 
-- that the legacies of the grand- 
z (children were paid or ſecured, 
--afligns his wife's. thare, in truſt, 
to the uſps of, himſelf for life, 
: remainder; to his wife; though 
:: this is aſſettlement to take place 
after his death, it is not a fraud 
3 an the cuſtom... « 2/4259 
mom s 2 lib 5 1 


8 0 Losarick. 


MAIN TENANCRE. 


1. An infant is not to be allowed 
: © maintenance, beyond the intereſt 
of her portion. Al 
2. A legacy, either out of real or 
perſonal eſtate, payable to a ſon, 
ook daughter at twenty-one, 
will not hear intereſt, but if the 
child is, unprovided for, the 
Court will allow them a mainte- 
nance from the death of the 
Ether, | 98 


MARRILIACGFE. 


wed 
reſt 
"Al 
1-or 
ton, 
one, 
the 

the 
inte- 

the 


98 


AGE 


MARRIAGE.” 


5 Ma. Contempt, 2, 3. Guardian, 4. 
1 A marriage is agreed on, the 
gentleman was related to the 
lady, and acquainted with her 
from her age of two years, and 
pending the treaty he makes her 
2 preſent of jewels, which ſhe 

wore in his life-time: He died 
on the day fixed for the wed- 
oy ding, and left her a legacy of 
2000. theſe preſents are to be 
conſidered as abſolute gifts, and 
not given on condition of mar- 
riage. 300 
2. Preſents made by an intended 
huſband, ought to be conſidered 
as abſolute gifts. 301 


- MASTER of the Rolls. 


1. The Maſter of the Rolls may 
diſcharge an order made by the 
Lord Chancellor ex parte, or on 
a motion of courle, 72 

2, A petition denied by the Maſter 
of the Ralls, may be preferred 


to the Lord Chancellor. 77 


Mixk. 


1; A jointureſs and guardian to the 
tenant in tail, opens a mine on 
the jointure lands for the benefit 
of the tenant in tail, he dies 
under age. Quere if the next 
remainder man for life can work 
the mine, 223 
2. If hecan, he may ſink as many 
pits in the ſame ſeam of coal as 
he pleaſes, and may work the 
mine in what manner he thinks 
proper. 223 
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Mor TGAGE. 


Vid. Preſentation, 1. 
limitations, 1, under limitations. 
Intereſt of money, 1, 2. Bill of 
diſcovery, 1, under bill. Amend- 
ment, i. Parol agreement, 2, un- 
der agreement. 


1. If one borrows, money for an- 
other on a mortgage of his 
eſtate, he may file a bill againſt 
him to pay off the mortgage- 
money, and ſhall not be put to 

his indebitatus aſſumpſit. 

2. The mortgagee deviſes a mort- 
gage of which he had got a de- 
cree of forecloſure niſi, by the 
name of his other freehold eſtate 
in 4, though this mortgage is 
deviſed as real eſtate, it ſhall be 
conſidered as perſonal eſtate for 

the payment of debts, if affets 
are deficient. 364 


Special agreements about mort- 
gages. 


1. A covenant in a mortgage of a 
reverſion, that at the end of 
every year, if the intereſt is not 
paid within three months after it 
becomes due, it ſhall bear in- 
tereſt, is a void covenant. 247 
2. Or that the intereſt ſhall be 
turned into principal, and bear 
intereſt on non-payment of the 
intereſt at the day. ibid. 
3. Or that in default of payment, 
the intereſt ſhall be advanced 
from 5/. to 6/. per cent. ibid. 
4. Or to pay 60. per cent. but if 
the money is paid at the daq; to 
4 Pay 


Statute of 


3 


/ 
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pay only 5. and there is no dif- 
ference in reaſon, between the 
two laſt covenants. 248 


| Redemption, Forecloſure. 


Vid. Pofſe 77 0 fo fratris I. 


. On a bill of /forecloſute; the 
wet would not decree the de- 
fendant to pay the coſts of a 
croſs cauſe depending, which he 


had brought to redeem. 45 


2, One deviſes lands to his daught- 
© er and her heirs after her mo- 


© ther's death, but if his ſon 


„paid her 001. after his mo- 
c tber's death, to be inveſted in 


5. A bill of forecloſure being heard 


on a ſequeſtration, and the ſe. 


curity defeCtive, the Court de- 
creed a ſale, becauſe if the plain- 


tiff ſued the defendant on his 
bond, that would open a decree 
of foredofere: 196 


6. On a bill of forecloſure, it the 


ſecurity is defective, it is uſual 


for the Court to refer it to a 


Maſter - to ſet 'a value on the 


- eſtate, and decree the plaintiff 
to take it pro tanto. 196 
7. The voluntary aſſignee of the 
heir cannot redeem, without 


paying the mortgage money, 
and the money due by bond too. 


239 
© lands, he deviſed the lands to 8. On a dethes of forecloſure, the 


© him and his heirs.” This is 
to be conſidered on the ſame 
foot with mor common, mort- 
gage. 130 
3, It a mortgagee is twenty years 
in quiet poſſeſſion, (whether he 
was put in poſſeſſion by the 
mortgagor himfelf, or the ſhe- 
riff) the mortgagor cannot re- 
deem, but if the mortgagee was 
in poſſeſſion of part of the eftate 
only, he may, for the time muſt 


Court will not oblige the plain. 


tiff to lay the title deeds before 
council, for the defendant to 
get an affignment, or ſale of 
the lands, (unleſs the plaintif 
conſents to a ſale) but only to 
give a N of the mortgage 
deed. | 246 


Merzens. 


Vid. Diſmi 72 of a bill, 1 1 21 


run on the whole eftate, or on under bill. Qntempi, 5. 


no part. IN 


4. Though a woman is not capable 1. A motion of courſe cannot be 


of a grant of chambers in the 
inns of law, yet if chambers in 
mortgage come to her by repre- 
ſentation, ſhe ſhall have the be- 
nefit of a renewal by the mort- 
gagee, becayſe the might have 
aſſigned them to a member, 
and the fociety would have re- 


newed to him, in truſt for her. 
ibid. 


oppoſed, though notice is give 
of it. : 255 
N. 
Ns EXEAT REGNO. 
Vid. Nee exeat reg, under writs. 


Noics 


1. 


Vi 


Corr t 


der ui 
fence, 


NoTice. 


Vid. Securities talen in by an 
har, &c. r, under ſecurities, 8c. 


1. If the defendant pleads himſelf 
a purchaſer for a valuable conſi- 
deration, he may deny notice, 

A either in his plea or anſwer, 73 


96 O. 

ut Oarn. 

0. Vid. Afidavit. 

he Orres. 

ore Vid. Anſwer. + 

of Orrice, and OrFicERs. 


to. It is not neceſſary to prove the 


age] regiſter's hand to the ads of 


246 the Court, becauſe he is a known 
officer. | 35 
2. The plaintiff may move for a 
ſubpœna returnable immediate 
„ 2, againſt an officer of the Court, 
without an affidavit, becauſe he 

is preſumed always to attend. 
t be | 42 
ivenſ3. In the Court of Common Pleas, 
2558 if the warden of the Fleet will 
not appear, they forejudge him 
his office. 238 


ORDER. 


Vid. Mafter of the Rolls, i. 
riti.¶ Court of Chancery, 2, under Court. 
her uice, 1. Contempt, 5.  4£vi- 

cg. fence, 4. 
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# 


Orryrnan. 


Vid. London, 1, 4, $5 6, 7- 


P. 
Pap1 3. 


Vid. Purchaſe, 2, 3, 4, 6. Re- 


ſulting trufls, &c. 1, 4, under truſts, 
& 


C. 


PARAPHERNALIA. 


See Deviſe of lands, &c. 6, un- 
der will. 


PARISH: 


1. Foreigners are bound to contri- 


bute to the repairs and veſt- 
ments of the Church, and to 
pay all pariſh duties. 287 


PAROLE. 


Vid. Parole agreement, under 
agreement. How far parole proof 
may be admitted, &c. under will. 


PARTIES: 


Vid. No muſt be parties, under 
bill. | 


Pan TNERS and PaRTNERSHIP. 


1. If one borrows money of the 
other on his note, bè thall pay 
intereſt for it, though he had 
more in the ſtock than he bor- 
rowed. 3 


PAUPER. 


434 


Pavers. 

1. A pauper cannot diſcharge him- 
ſelf of the coſts he was liable to, 
precedent to his admiſſion. 68 


PAYMENT. 


Vid. Poſſeſſon, 1. In what coſe | 


. legacy ſhall be a ſatigſuction, &c. 
. 2, 3. under legacies. Preſumption, . 


I. A perſon indebted on ſeveral 
accounts, When he pays money, 
may apply it to what debt he 
; pleaſes. 252 


PERSONAL. ESTATE. 
ee 


Vid. Mortgage, 2. 


. A by deed purſuant to a power, 


aſſigns part of the fee farm rents 
of his eſtate, in truſt, to raiſe 
- 80001. apiece for the portions of 


his younger children, and after 


by will reciting the deed, leſt 


there ſhould be any defect in 


the execution of his power, or 


that the rents ſhould not be ſuf- 
ficient, he deviſes all his eſtate 


to the fame truſtees for two 
thouſand years, to raiſe the 


portions, or ſo much thereof 2s , 


the fee farm rents thould net be 
ſufficient to raiſe, and deviſes 

* '!hwhy all his perſonal eſtate. A 
by his power could only charge 
the eſtate with go. apiece, 
the other. 3000. apiece ſhall not 
be made good out of his per- 
ſonal eſtate, bec auſe he expreſly 
deviſed it, and deſigned only to 
charge the lands. 166 
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2. A having a power to charge 
lands with portions for younger 
children, ſuffers a recovery, and M 3 

n after by will reciting his power, 

he charges the eſtate with O 
for the portion of his daughter, 
and deviſes her a fool. the re- 
covery having extinguiſhed his 4. 
power, the 10007. charged the 
lands was decreed to be paid out 


of his perſonal eſtate. 167 
5. 
PLEA. | 

Vid. Foreign \ Court, 3. unde 


Court. Bill of revivor, x. under bill 
Exceptions, I. Injunction, 6. Di/: 
miſſion of a bill, 2. under bill 


Election. \ 
cafe 
1. To plead to ſuch part of thq &c. 
bill as is not anſwered, is a bad H 
plea. | ; AC ton, 
2. If the defendant obtains an or] ! 
dier for time to anſwer, he may 11, 
put in a plea, if the order ig} &c. 
nc: to anſwer only. 20 
3. A ſecond plea of want of partie 1. I 
is not good. ibid] fu 


4. But the plea cannot be ſuppreſ C 
ſed on a motion, but muſt by tic 
ſet down to be argued. ibi 


PLEDGES. 


1. On a writ of appeal, pledge 


are given either to the King iff Vi 
Chancery, or to the ſheriff. | 

| 7011. Al 

2. If a writ of appeal is in the tior 

words, Quia fecerit, Sc. though ney 

pledges are not found, the wi pol 

aſſerts no ſalſliood, for tie wor Ne c 

Ot 


do not fignify that the pole 


ir, 12, nder will. 


has given ſecurity, but that he 
will. 202 
3 The ſheriff on a vrit of appeal 
may return no pledges, and 1s: 
not obliged to execute it, if the 
appellant does not find W n 
22% 1 
4. But if he pleaſes he may, and 
the appellant cannot plead in 
abatement no pled and has 
no remedy till judgment, ibid. 
5. Pledges by the old law were to 
be found on every writ. ibid. 


Por T1oNs, or proviſions for 
children. 


Vid. Average, &c. 2. In what 
caſes a legacy ſhall be a ſatisfattion, 
Kc. 4, under legacies, Perſonal 
gate, power, truſt for raiſing por- 
tions, &c. under truſt, &c. Deviſe 
of lands, for payment of debls, 10, 
What eſiate, 
&c. paſſes, &c. 1, under will. 


1. If a portion charged on lands is 
ſued for in the ſpiritual Court, 
Chancery will grant an injunc- 
tion. 69 


PossEss10N. 
How far favoured. 
Vid. Lijunction, 4. 


1. An obligee of a bond condi- 
tioned to convey lands for mo- 
ney received, having been in 
pofleſion twenty years, ſhall not 
be obliged to prove the payment 
of the money, 37 
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bag \ Poſſeſſie Fratris. N 
nnen eee neee 

1. The father mortgages in fee, 

and dies, the elder brother dies. 
without filing a bill to redeem, 
here was no Poſſeſſio Fratris, 
but the equity of redemption 

belongs to the brother of the 
half blood. ein bach 


- 


Power... 


Vid. Revocation, Demurrer, 2. 
Deeds, &c. Defective, made good, 
&C. under deeds. Pegſanal etate, 


1. A Court of equity will take 
care that a general power to 
charge an eſtate with portions 
for younger children be executed 
in a reaſonable manner. 162 
2. A deviles lands of 4000. a year 
to his ſon B for life, remainder 
to his firſt, and every other ſon 
in tait male, and gives him a 
power to charge the eſtate with 
portions for younger children. 
B, by articles of intermarriage, 
taking notice of theſe lands, 
covenants to afſure lands in fee 
of 4000. a year at leaſt, to the 
uſe of himſelf for gg years, if 
he ſhould ſo long live, remain- 
der to his firſt, and every other 
ſon in tail male. and that his 
younger children thould have 
50001, apiece for their portions, 
The marriage is had, B dies, 
and ſuffers the deviſed lands to 
go to his eldeſt ſon, they ſhall 
be taken as a ſatisfaction for the 

lands covenanted to be aſſured, 
and the articles are a reſtraint 
of the general power to appoint 
portions, 


435 


| 


A 1 4 
— — ae ont” i”; 


a> 


portions, 46" $0801.” #piece, and 
any C appoin · ment gy 


of a larger viſion, by chat 
N Ul 19, 961) 162, 163 
< 4 in 
L Pupsen' av2On 


1. ir en edvowlor' is mortgaged, 
and the Church becomes void, 
the right of preſentation is in 

the mortgager. 16 


n ur rien. 


Vid. Ge, Kr. 3. Lede 6. 


1. Debts are aſſigned in 1713, the 
aſſignee dies, thoſe debts ſhall 
de pre ſomed to be paid, for 
which-cthe ſecurities cannot be 
found. 252 


1 


rannte. 
vid. Prochein Any, 2 c, 5 
Procrss. 
Subpceus. | 
Vid. Office, &c. 2. 


= © 2. Lord Chancellor, as one 
of the commiſſioners of oyer 

and terminer, gave leave to 
ſerve one with a ſubpœna, who 
was in NVerugate for murder, of 
which be had been indicted at 
the Old Bailey, and a ſpecial 
verdict found. 237 

2. If a cauſo is adjourned for want 
of parties, though the defendant 
is ferved with the order, he muſt 
be ferved with a ſubpœna to 
hear Judgment. 226 


/ 
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Attachment. it 1. 


j Vid. Conterept, 1. Sequeftrtin 3. 
under procefs., © 


1. No atthclument lies 3 the 
. warden of the Fleet, becauſe he 
is ſuppoſeil to be always in Court, 

and though it is directed to the 

theriff, the body when brought 
ia, is tudned over to the Fleet. 

| | 228 

2. An attachment againſt a = 

ſoner in the Fleet, is directed to 

the warden. 365 


Serjeant at Arms. 


1. If the goods ſequeſtered are not 
ſufficient to ſatisfy his demands, 
the plaintiff may move to re- 
vive the order r for a ſerjeant at 
ar ais. 246 

2. The plaintiff may move in all 
caſes for a ſerjeant at arms, on 
the return of à cepi corpus. 


305 
Sequeſtration and Sequeſtrators 
Vid. Bill pro confeſſo, 4, under 


bill. Serjeant at arms, 1, under 


proceſs. 
1. A ſequeſtration nifi was 


granted againſt the warden of 
the Fleet, for want of an an- 
ſwer. 235 
2. On the return of an attach- 
ment for non- performance of 
an order, againſt one in the 
Fleet, the next proceſs is a ſe- 
queſtration. 301 


PROCHELN 


tic 
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PROcHEIN AMY. 


Vid. Aitorney, &c. 6. M ilneſt, 5. 5 


1. The prochein amy, on afhda- 
vit of his poverty, muſt give 
ſecurity to pay coſts. 27 

2. A prochein amy ſhall not give 
ſecurity to pay coſts, becauſe he 
is a privileged perſon. 86 


PUBLICATION. 


Vid. Examination after publica- 


tion, under examination, awill, &c. 8. 
. 
PuRcHasE and PURCHASER. 


Vid. Netice, 1. Securities taken 
in by an heir, &c. under ſecurities, 
&c. will, 5, Deviſe of lands for 
payment of debts, &c. 3, under will. 


Matters controverted, 1, under heir. 


1. If an eſtate is gone aver, it is 
never brought back on the birth 
ot one who claims by purchaſe, 
otherwiſe if by deſcent. _ 11 

2. The word purchaſe, in the 11 
and 12 W. z. ch 4. is to be un- 
derſtood in a legal ſenſe, as op- 
poſed to deſcent. 12 

3. A deviſe of lands is a purchaſe 
within the act, or even a devile 
by conſtruction, as where lands 
are deviſed in truſt, to be ſold 
for payment of debts and lega- 
cies, and to pay the ſurpius mo- 
ney to a papiſt. 12 

4- So if + A deviles the refidue of 
her perſonal eftate, (which con- 
ſiſts in leaſchold houles) to B, 
a papiſt, and leaves ſufficient to 


437 
pay her debts, B being intitied 
to the houſes themſelves, is diſ- 
abled by this act to take. 375 
If tenant in tail, who is a pa- 
piſt, ſuters a common recovery, 
to the uſe of him and his heirs, 
he is not a parchaſer within this 
act, which muſt be underſtood 
of new purchaſes, 12 


Words of purchaſe, and of limi- 
tation. 


1. Where both freehold and leaſe- 
hold eſtates are limited, the ſame 
words cannot he words of limi- 
tation of the freehold, and of 
purchaſe of the leaſchold. 278 


R. 


RECEIVER. 


I. A receiver need not be ſerved 
with a writ of execution of a 
decretal order, but only with a 
copy; and if he diſobeys, ſhall 
be committed. 40 


REGISTER. 


Vid. Office, &c. 1. Decree, 1. 
REGULARITY, or IRRECULA- 
RIT Ys. 

Vid. Anſwer, 3. Hearing, 1 
1. A decree on a ſequeſtration, 
cannot be referred to a Maſter 
for irregularity, but muſt be re- 


heard. 293 


35 REHctanrtNG 


438 
REHEARING. | 
| Vid. Appeals. | 
| REJOINDER. 


Vid. Replication, 2. 


1. If the plaintiff replies, the de- 
fendant may rejoin gratis, in 
order to prove his anſwer, 123 


RePLICATI1ON. 
Vid. Rejcinder, 1. 


1. Where witneſſes have been ex- 
amined, and the plaintiff never 
replied, the Court at t he hearing, 
or even after a decree, will give 
him leave to file a replication, 
nunc pro tunc. 296 

2. A cauſe is at iſſue by the repli- 
cation, and a rejoinder is never 


actually filed. ibid. 
RkErokr. 


Vid. Intere/? of maney, 1, 2, 3, <. 

Con ffermation,” 1. Exceplions, 2. 

Examination viva voce under ex- 
amiuatian. 


RZ TAIN. 


When the heir, executor, or 
truſtee may retain. 

} 

1. The creditors of a feme covert 
file a bill after her death, to be 
paid out of a truſt eſtate, for her 
; dole and ſeparate uſe. The ex» 
Fecutor may retain. 330 
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2. But not the truſtee. 


328 


3- If an eſtate is deviſed to ex- 
cecutors, in truſt,” to pay debts, 
and the heir is a creditor, he 
cannot retain- but muſt come in 
pro rata with the other credit- 
ors. 123 


4. The teſtator deviſes all his real 
eitate to his executors in truſt, 
to pay his debts, and his wife 
40/. a year. The executor can 
retain, 328 


RETURVWof Wer ITS, Se. 


Vil. Serjeant at arms, 2. Se- 
queſtration, 2, under proceſs. 


I. By the rules of the Court, a 
dedimus is returnable the firſt 
return of the next term, but by 
the practice, not till the ſecond 
return of Trinity and Hilary 
terms. 176 


RR VIEW. 


Vid. Comm Nen F review under 


Dell 'Ta7es. 
REVOCATION, 


1. If a feme covert makes an ap- 
pointment by will, and her huſ- 
band dies, and ſhe marries again, 
this is a revocation of her will 
and appointment. 227 

2. An appointment by will is ſub- 
3eQ to a revocation, 229 


8. 


4 


ler 


ap- 
uſ- 
zin, 
11 
27 
5 
28 


8. 


8. 
SATISFACTION. 


Vid. What is a good performance 
in equity, &c. under condition, &c. 
In what coſes a legacy ſball be a ſa- 
tisfaftion, &c. under legacies, &c. 


SCANDAL and IMPERTINENCE. 


1. If the title of an anſwer re- 
flects on the plaintiff, it is ſcan- 
dal, becauſe it is not part of the 
defence, or can be put in iflue, 

46 


2. A bill is brought to be relieved 


againſt a ſtale bond as ſatisfied, 
and as an evidence to prove it, 
the plaintiff charges that the 
defendant entered into a liter 
bond to him for money lent, and 
that the bond being loſt, he 
filed a bill againſt the defendant 
for payment, and had a decree, 
in which cauſe he never inſiſted 
on being paid this bond. The 
defendant in his anſwer ſays, he 
does not believe the plaintiff loſt 
the bond, but concealed or de- 
ſtroyed it, theſe words are ſcan- 
dalous, becauſe they are not 
material to the defence. 70 


3. On a motion to diſcharge an 


order of reference of che bill 


for impertinence, after the de- 
fendant had prayed time to an- 
ſwer, the Court ordered the 
defendant to. procure a report 
within four days, or the order 
to be diſcharged. 71 
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SECURITIES and INCUMBRANCES, 
Jo pMENTr, Srarurz, RE- 
| COGNIZANCE. 


See Executor, &c. 1 x 
1. Equity will not better the ſe- 
curities, the parties themſelves 
have agreed to accept of 119 


Securities and incumbrances taken 
in, by an heir or purchaſer, or 
ſubſequent incumbrancer. 


1. He who would protect himſelf 
by buying in a prior incum- 
brance, muſt be an innocent pur- 
chaſer without notice, and muſt 
inſiſt upon his caſe. 55 


2. A puiſne judgment creditor, by 
purchaſing 1 a prior mortgage, 
cannot protect himſelf againſt 
the intermediate mortgages or 
incumbrances, 55 


= 


DENTENCE. 
See Fereign Court, 1, under Court. 
OE QUESTRATION. 
Vid. Sequeftration wider proceſs. 
DERYICE, 
Vid. Receiver, 1. 
under proceſs. 


. 


I. An order need not be ſerved, 


that is made on hearing 8 
of both ſides. 202 


Sulpœ na, 1. 


T. 
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Se by 
TxrIAL. 


Vid. London, 2. Anſwer, 2. 


12 N : | x 
1. The jointureſs, and guardian to 


the tenant in tail, opens a mine 
on. the jointure lands, for the 
benefit of the tenant in tail, he 
dies under -age, the next re- 
mainder man for life works the 
mine, the remainder man in tail 


brings a bill for an injunQtion, 


and the Court ordered the bill 


to be retained for a twelve- 


month, that the plaintiff might 
bring trover for the coals, and 
the defendant was to produce 


the title deeds on the trial. 224 


— 


Tausr and TRUSTEE. 


Vid. Retain, I, 2. 


Reſulting truſt, and by implication 


I. 


and conſtruction. 


An eftate is limited in truſt to 
A for life, remainder to truſtees 
during the life of A to preſerve 


the contingent remainders, 2 


mainder to his firſt, and eve 


BY 


other fon in tail male, remain- 
der to B, &c. remainder to the 
right heirs: of the grantor. 4 


is a papiſt, and has no fon, the 


truſt during his life ſhall go to 
the right heirs of the grantor, 
and not to B, the next in re- 
mainder, N It 
Acts of Parliament take notice 
of implied truſis; 197 
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3. Landes are deviſed in truſt to 


maintain the infant till he come 
to twenty-three, and then to 
account, and pay him the rents, 
and recbnvey the eſtate to him; 
but if he died before, to recon- 
vey it to another, the ſurplus 


profits, if the infant die before 
. twenty-three, go to the heir of 


the teſtator, not being deviſed 
over. 


| 244 
4. A deviſed the reſidue of her 


perſonal eſtate, which conſiſted 


in leaſehold houſes, to B a pa- 


piſt, and left | ſufficient other- 
wiſe to pay her debts, B being 
diſabled to take, the houſes are 
to be diſtributed among the next 
of kin. 375 


Truſt for raiſing portions, and 


payment of debts, 
Vid. Average, &c. 2. Deviſe 


of lands for payment of debts, &c. 
under will, 
ſes, &c. 1. under will. 


What eflate;”&c. ' paſ- 


1. A term of five hundred years is 


limited in remainder, after fail- 
ure of iſſue male of the marriage 
in truſt, * That in default of 
jiſſue male, the truſtees out of 
the rents and profits, after the 


or elſe by demiſing, ſelling, 
mortgaging, or otherwiſe diſ- 
poſing, raiſe portions for 
daughters, and maintenances 
from the death of the huſband 
and wife, which ſhould firſt 
happen, till ſuch daughters 
attain their age of nineteen, 
or marry, the portions to be 

© paid 


" 95 © Ax XX WE YC A HF WE TH 


commencemea of the term, 


SS an Bf we tw os Aa_ Wo 464 _-© 


without iſſue male, the daught- 


2. The truſt. of the term was on 
& failure of iflue male, c. out 


TxvsTEE within the 7 Ann. 
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paid at nineteen or marriage, 
© and the maintenances to be 


paid fyom the death of the 
© huſband or wife, which ſhall Modus: What is a good modus, 
4 firſt happen, till their portions | 


© become payable, the wife dies 


ers come.to the age of nineteen, 
the portions were decreed to be 


raiſed in the life-time of the admitted or proved. 268 
father, by a ſale of the rever- Bw 
ſion. 400 2. A modus for the occupiers of 


© of the rents, &c. or by ſale, 
Ec. to raiſe portions | for 
* daughters, payable at 21 or modus. 


marriage, and maintenance 


< *till their portions grew due, 


© to be paid by half yearly pay- W. 


ments, viz. Chri/imas and St. 
John the Baptiſt, the firſt pay- 


ment to be made at the firſt of p WAIVER, 


© thoſe feaſts next coming, or 
© happening after the eſtate, ſo 
© limited to the truſtees ſhould 
© take effect in poſſeſſion. 
The father dies without iſſue 
male, leaving a daughter, who 
attained her age of twenty-one, 
it was adjudged that her portion 


der baron, &c. 


maintenance was to precede the 


rtion, and that was not to be WASTE. 
po , 


raiſed *till after the death of the 


TYTHES; 


what is not. 


Wanpen of the Freer. 


Vid, Opie, 3. 
could not be raiſed in the life- Jueſiration under proceſs. | 
ume of har mother, becauſerhe municato capienda, under writs, 


44% 


1, The Court will not conſider 
whether a modus is good in law 
or not, *till the modus is either 


lands in A, not reſiding in 4 
or B, to pay four-pence an 
acre for the tythe of hay, and 
the herbage of paſture is a good 
288 


Vid. Eflates of the wife, , un- 


Attachment, ſe- 
Excom- 


father and mother, when the I. If a ſtranger cut down timber, 


term came into poſſeſſion. 


or commit any other waſte, it 


ibid. belongs to the tenant ſor life 


Vid. Truftee, &c. under infant. 


without impeachment of waſte, 
and not to the tenant in tail or 
ch. 19. in fee in remainder. 


2.38 


WIL. 


442 
| Wirz and TESTAMENT. 


1. A man may make a: will of 
his perſonal eſtate at fourteen 
years of age, and a woman at 
twelve. 5 

2. If a will 1s ſigned, ſealed, ad 
delivered only, it ſhall a Herate 
as a will and not as a deed. 5 
A deviſe of a copyhold is not 
ln the ſtatute of wills, be- 
cauſe it paſſes by the ſurrender. 

4. But the deviſe of the equity „ 

. -redemptiop of a copyhold is. 

| | 
Lands contraQed for are -3 
ſidered in equity as purchaſes, 
and the vendee may deviſe od 
but if the contract is after the 
making the will, they will not 
paſs by it. 265 

6. For the teſtator can deviſe only 

the lands he is ſeized of, at the 
time of making his will, ibid. 

7. But he may deviſe all the per- 
ſonal eſtate, whereof he is or 
ſhall be poſſeſſed. ibid 

8. Signing 5 ſealing is a good 

publication of a will. 373 


How far parol proof may be ad- 
mitted to a -N a will. 


1. Parol proof allowed to be read, 
that the teſtator often dedhated 
that his next of kin ſhould have 
only fo much. 292 


2. Parol proof 'of the intention of 
the teſtator, not allowed to be 
read. 157 


* 


* of the TIO Matters, — 


o eum ddt \ 4 

1. The 2 * of a codicil of per- 

If: _ eſtate can be only gated 
pen. ſpirittal Court.” 127 


Deviſe —— over of lakes, 
Ang * 


Vid Lomas \of =: terror 
eren &c. under eſtate. 


Deviſe of lands for payment of 
Leben and legacies, and * 


Vid. Retain 3, 4- 


1. If 9 are deviſed to nder, 
for payment of debts and lega- 
ö (ies, the debts ſhall be firſt pr 
* 5 
2. If lands are deviſed to executors, 
in truſt, for the payment of 
debts, if a creditor is part ſatis- 
fied out of the perſonal eſtate, 
he ſhall receive nothing out of 
tde real eſtate, till the other 
creditors have been firſt paid 
the ſame proportion he received 
out of the perſonal. 95 
3. If lands are deviſed for payment 
of debts, the purchaſer need 
not ſee the debts paid, otherwiſe 
if they are not particularly men- 
tioned. But lands charged with 
debts and legacies, remain ſo in 
any bands. 9 
4- Where an eſtate is deviſed to 
truſtees for payment of debts, 
and they are alſo, made execut- 
ors, the creditors ſhall be paid 
pro rati, and not in a courſe of 
adminiſtration, eſpecially if they 
reſuſe to act 123 
5. Where 


6. 
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6. Where lands are - deviſed; in 
truſt to pay debts, the perſonal 
eſtate is to be firſt applied, then 


paraphernalia. 
7. "The teſtator charges all his 
temporal eſtate with the pay- 
ment of his debts and legacies, 
and then deviſes all his freehold 
"and copyhold eſtate to his eldeſt 
ſon and his heirs, ſubject to his 
debts al legacies, and makes 
him executor ; the money arifing 
"by the ſale of the lands, ſhall 
de firſt applied to the payment 
of the debts. | 
8. The teſtator deviſes all his real 
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5. Where lands are deviſed, in 
truſt to pay debts, the creditors, 


as ceſtuy que truſts, may bring 


2 dill for the execution of a 
contract made 


the teſtator, 
for a ſale of part 5 the lands. 


177 


the realeſtate in poſſeſſion, then 


in reverſion, next the ſpecifick 


legacies, and laſtly, the wife's 
ibid. 


206 


and perſonal eſtate to his ex- 


ecutors and their heirs, in truſt, 
to pay his debts, and his wife 
40l. a year. 
- by the ſale is not aſſeis at law, 
but in equity, and if there is a 


The money arifing 


' deficiency, the creditors muſt 
de paid in equal proportion. 
330 
Aud a ereditor by ſpecialty, 
muſt be paid in proportion to 


what his principal and intereſt 
amount to. | 
10. The teſtator made his will in 


ibid. 


theſe words „I give and deviſe 
my manor, Cc. to my ſon A 


for gg years, if he ſo long l ve, 


© remainder to truſtees, Sc. re- 


6 
6 
mainder to my ſon B in the 
0 
« 
c 


443 


mainder to his firſt, and ; 
other ſon in tail male; re- 


{ame manner,  Wmainder to 
my kinſman'C and his heirs 
for ever, in truſt, that the 
ſaid C, his heirs and aſſigns, 
© ſhall: pay to the daughters of 
my ſons A, 3B, and D, 5000/.” 


If any of the daughters living 
at the death of the teſtator, die 
beſore C comes into poſſeſſion 


11 


of the eſtate, ſhe is not intitled 
to a ſhare of the o. 358 
In the ſaid will was this elauſe, 
provided alſo that my ſons 4 
and B. as they ſeverally come 
into poſſeſſion, may charge the 
premiſſes, by deed or will, 
with portions for their young- 
er children, and for want of 
ſach appointment, I will that 
the lands ſhall ſtand charge- 
able with the payment of 
"20001. to the younger children 
of B, and Zoo. to the 
younger children of A, at 


© twenty-one, or marriage.” A 
younger ſon of A at the death 
of the teſtator, after he comes 


to be eldeſt, attains his age of 
twenty-one, and di-s in the life- 
time of his father, who never 
made any appointment, his re- 
preſentative is intitled to no 
ſhare of the 3000. for being an 
eldeſt ſon before any appoint- 
ment, A could not after have 
made an appointment in his fa- 
vour, and the portions given by 
the will did no: veſt till after the 
death of A, for he might mak: 
the, appointment at any. time 
during life. 35! 


12. 


14 


3 being 


«© truſtees for fiſteen years, in 
4, truſt, if B have no iſſue male, 
for the raifing portions for the 


daughters of , to be paid at 
fſuch times, and in ſuch man- 
ner and proportion, and with, 


and under ſuch proviſoes and 
* limitations as the faid B by 
any writing or writings, under 


© his hand and fea}, atteſted, by 
- * two witneſſes ſhould appoint.” 
3 died without iſſue male, leav- 
ing D his only daughter, and 


made no appointment; the pro- 


\ fits of the whole term belong 
to D. 369 


What eſtate or intereſt paſſes, and 


to whom, 


Vid. Foint-tenants, 1, 2, 3. 


1. A on a marriage of his daughter 


B, makes an appointment ;pur- 


ſuant to a power, of part of the 


ſee farm rents of his eſtate, in 
truſt, to raiſe 8000. tor her 
portion, and makes another ap- 
pointment of other part of the 
rents in truſt to raiſe 800. for 
the portious of his other young- 
er children. Ihe huſband: of 
paid her portion, 
gives a releaſe, and aſſigus over 
the appointment in truſt for 4. 
© A by his will reciting the ap- 
© pointments, leſt there ſhould 
© be any defect in the execution 
© of his power, or that the rents 


© ſhould not be ſufficient, he 
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12. * A deviſes Bbool. to be in- 
. © veſted in a purchaſe of lands, 
<4, 1n'truth, to the we of B in 
«© {trict-ſemlement, remainder to 


7 


deviſes all bis eſtate to the 
ſame truſtees for 2000 years, 


© to raiſe the portions for his 
daughter B and his other 
younger children, or ſo much 


ſhould not be ſufficient to raiſe, 
but not to give his children 
more than one-8000!d.: apiece.” 


c 
ql. 
© thereof as the fee-farm rents 
4 
4 
[4 


This will is not a deviſe of the 


portion to B, but when the 

money is raiſed it muſt go to 

the executors f . 
163, 164, 165, 166. 


2. I give and bequeath all my 


lands and eſtate in Upper 


Cateſby.“ This is a deviſe in 


fee, and the words, In Upper 
Cateſby, do not reſtrain the in- 
tereſt, but the thing, ſo that 


lands lying elſcwhere will not 


paſs. 411 $4.30 175 
he teſtator deviſes an Eaſſ In- 


dia bond, to be paid at twenty- 


one, or marriage, and if the le- 
gatee died before, he deviſed it 


over. The intereſt ſhall wait 


on the principal, and not go to 


the executor. B 210 


4- A tenant in tail of lands in 


mortgage in Suſſer, and elſe- 
where, remainder to B for life, 


remainder to his firſt and other 


ſons in tail male, reverſion in 
fee to A, and ſeized of other 
lands in fee, by bis will direds 
his executors to pay off the 
© mortgages in Sex, that they 
ſhall be kept on foot, and aſ- 
ſigned by the mortgagses to 
his mother, for her ſole uſc 
and benefit, during the re- 
mainder of the ſeveral terms. 
And as for and concerning al 

© his 


A aA a «a = 


5. 


„ee Wc” 2 


nM 


_ © ditaments whatſoever, 


of the terms themſelves to the 


mother, but of the money only, 
and the equity of redemption 
paſſes to C. 131, 207, 211 


5. All the reſt, refidue and re- 


5 mainder of my meſſuages 
© lands, tenements, and here- 


and 
© whereſoever, unbequeathed, 


* after my juſt debts, legacies, 
and funeral expences are fully 


_ © ſatisfied and paid, I give to my 


© executors, in truſt, for my 
© daughters,” By theſe words, 
the executors take only an eſtate 
for life. 243 


6. The teſtator made his will in 


theſe words; I give and de- 
© viſe my manor to my ſon 4 
«© for gg years if he ſo long live, 
remainder to truſtees, c. re- 
mainder to his firſt and every 
© other ſon in tail male, remain- 
der to my ſon Bin the ſame 
©. manner, remainder to my 
© kinſman C and his heirs for 
ever, in truſt, that the ſaid C, 
his heirs and aſſigns ſhall pay 
© to, &c. 5000l, and I deviſe 
to my ſon 4, all the reſt and 
reſidue of my real and per- 


« ſonal eſtate whatſoever undiſ—- 
. poſed of, whether in law or 


o 


equity, in truſt, for the pay- 
ment of my debts and lega- 
cies, and the ſurplus to his 
own proper uſe.“ 4 and B 


„se 


die without iſſue male, the re- 
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his manors, lands, c. which 
he was then ſeized of, in law 
. © or equity, or which he had 
power to give or charge, &c, 
he deviſes them to C and his 
„ 5 heirs.” This is not a deviſe 


445. 


ſidue of the eſtate, after the 
5 oool. is raiſed, belongs to the 
heirs of A, the reſiduary lega- 
tee, and not to C. 362, 363 


What things paſs by the words, 


5. 


2 K 


and to whom. 
Vid. Expoſition of words, 5. 


1 give all my houſes, leaſes, 
© tenements, and goods what- 
© ſoever to my wife for life, and 
© then to my nephew all my 
© books, and all my mathemati- 
cal rules and inſtruments.” 
By this deviſe, after the death 
of the wife, the nephew is in- 
titled only to the books, and 
mathematical rules and inſtru- 
ments, 


a 
. * The teſtatrix deviſed her ſilver 


«© tea-kettle and lamp, with its 
© appurtenances, nothing paſſes, 
© but the frame that ſupports 
© the kettle, „ 
] deviſe the remainder of my 
« perſonal eſtate, wiz, All my 
© ſrock in the bank, Eaſt India, 
© and million bank ſtock, and 
© South Sea annuities, to J, 
© whom I make executor,” the 
whole remainder belongs to AV, 
for the wiz. is only to enumerate 
the chief parts of the perſonal 
eſtate, but not to exclude him 
from any. 109 


Marble chimney pieces, and 


things fixed to the freehold, 
will not paſs, by deviie of the 
furniture, in disfavour of the 
heir, I12 


By a deviſe of jewels or plate, 
gold-leaded cane 
ibid, 

6. By 


a watch or 
will not pals, 


446” 


6. By a devine bf furniture, "OM 

will not paſs, N 112 

7 By the words, © All the reſt and 

Lreſidue of my eſtate, chattels 

* real and perſonal, the reſidue 

of the teſtator's perſonal eſtate 

only paſſes, 208, 209 

8. Jewels, money or pictures, will 
not paſs by a deviſe of goods. 

7 ibid. 


9. © I give my ninfon houſe for 


« life, alfo all my goods, chattels, 

© houſehold ſtuff} furniture, and 

other things now being or 

© which at the time of my death 

* ſhall-be at, or in my ſaid dwel- 

© ling houſe.” By theſe words, 

money, in the houſe at the death 
of the teſtator, will not paſs. 

ibid, 

10. I give io my wife, beſides 

all wy moveables, plate, jew- 

els, pictures, linen, &c. (ex- 

cept my three books of mini- 

ature, and my library) 6000/, 

South Sea ſtock.” By the 

word moveables only corporeal 

| bn paſs. 297 

The teſtator deviſed all the 

Kare fen, and inheritance of 

bis lands to 4, and the reſidue 

of his perſonal eſtate to his ex- 


R W K „ 


ecutors in truſt, to be laid out 


in lands to the uſe of A, after 
he contracts for a purchaſe of 
lands, and dies, theſe lands be- 


Kent « deviſed all his 'manors, 
© mefſuages, lands, tenements, 

© hereditaments, and real eſtate 
c whatſoever, within the ſeveral 
counties of Eſſex, Kent, Bucks, 
© Bedford, or elſewhere within 
© the kingdom of England, of 
© which he ſhould be any way 
« ſeized; or intitled unto, to 7 
© and B, &c. and after he deviſes 
© allthereſt of his perſonaleſtate, 
ec. and all his mortgages, cre- 
« dits, c. to be equally divided 
between the ſaid 4 and B. 
The firſt deviſe extends only to 
lands in fee, and the ſecurities 
will not paſs, though the teſtator 
had no other lands in Ee and 
Bucks : but they paſs by the ſe- 
cond deviſe, as mortgages and 
credits, 278 
13. 4, being ſeized of Jands in 
poſſeſſion, and of the reverſions 
in fee of lands in ſettlement, 
© deviſes part of his lands in 
© poſſeſſion to B, and then de- 


viſes to C, &c. all his meſſua- © 


ges, lands; tenements and he- 
reditaments in 4, B, C, and 


elſewhere, not by him former- J. 


ly ſettled, or thereby other- 
* wiſe diſpoſed of, for the term 
of a hundred years in truſt, to 


fits to aid his perſonal eſtate, 
in payment of his debts and 


long to the heir of the teſtator, 
and not to A. 265 
12. One poſſeſſed of lands in the 
county of Bucks, extended by 


virtue of a ſtatute ſtaple, and of 
a mortgage for years in the 


county of Ee, and ſeized of 
lands in fee in the county of 


c 
c 
c 
c 
6 
c 
c 
© apply the yearly rents and pro- 
6 
c 
F 
c 
* 
= 


legacies, and when they ſhould 
be all paid, he gives and de-“ y 
viſes the ſaid meſſuages, lands, t 


tenements, and hereditaments 


0 
to D, and his heirs.“ By th} „ 
deviſe, the reverſions of all hi t. 
lands paſſes. 313, 337, &. d 


14. Elſewher: 


p 


rs, 
ts, 
ate 
ral 
cks, 
hin 
of 
way 
o 4 
(es 
ate, 
cre- 
ded 
"Be 
y to 
1ties 
ator 
and 
e le- 
and 
278 
Is in 
ſions 
gent, 
ds in 
n de- 


ſſua- 


d he- 


ö and} \ 


FMmecr- 
ther- 

term 
1ſt z to 
d pro- 
>ſtate, 
> and 
ls ould 
7 de- 
ands, 
1ents 
y this 
11 his 
Ke. 


here 


1 ever, 
.c funerals, 


ſuhjected his lands to the pay- 
ment of his debts and fune- 


perſonal eſtate. 
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14. Elſewhere | is a very general 
and proper word. to be made uſe 
"of in a will; and b 7 a deviſe of 


all my lands in and elſe- 
"hare, all the lands of the teſ- 


tator paſſcs, whereſoever lituated, 
' and of whatſoever value: 354 
15. give to A all my perſonal 4. But if he is a witneſs to a deed, 


e eſtate, which 1 ſhall be inti- 


© tled to as ek 7g to my 


© father, or otherwiſe howſo- 
exonerated and diſ- 
© charged of all my debts and 
And the teſtator 


rals. Nothing paſſes by theſe 
words that belonged. to the fa- 


ther but the diſtributive ſhare of 


the ſon, and though, if he waſted 
the aſſets by conſtruction of law 
he made his father's debts his 

own, yet the words of this will 
muſt not he taken in that ſenſe, 
but they muſt be paid out of his 


377 


W1iTness, 


Vid. Evidence, 4. Demurrer, 3, 


4. Examination in perpetuam rei 
memoriam, under examination. 


1. The commiſſioners of review 


may refuſe a witneſs, allowed 


by the Prerogative and Court of 
Delegates. 


2. The evidence of a ſervant, who 


was only nine years of age at the 
teſtator's death, but lived three 
or four years after in the houſe 
was allowed to prove the furni- 
ture ſtanding at the time of his 


death, thirteen years after, tho 


447 
ſhe had never taken any me- 
4. 17 2 cen of it. 937 


If a defendant is examined as 
a witneſs for the plaintiff, he 


may demur to an interrogatory, 


becauſe he is concerned in in- 


tereſt, I95 


he muſt anſwer as to the ex- 


_ ecution of it, but may demur 
to any other queſtions relating 
to it. 

5. A defendant, 
examine the prochein amy, but 


196 
by order may 


not one of the plaintiffs 312 
Walrs. 
Vid. Pledges, 5. 
Writ of appeal. 
Vid. Pledges, 1, 2, 3, 4+ 


De Coronatore El! gendo. 


The onder ſheriff, under pre- 


tence of adminiſtering the oaths, 
ſwears one of the candidates, a 
coroner; the Court ordered 
him to ſhew cauſe why he 
ſhould not be committed, and 
not to file a return to the Writ 


without leave. 254, 55 


. But this is not a good cauſe at 


law, and therefore not in equity, 

to direct the new writ to the 

other coroner. ibid, 
Writ of error, 


Vid. Superſedras, &c, 1, under 


writs, 


Writ 


1. 


4 
© 9 
1 A* 


Writ de excommunicato eG, 


An excommunicato capiendo 
againſt a priſoner of the Fleet, 


being a viſcontiel writ, cannot 
be directed to the warden, not- 


- withſtanding the words in the 


51h of Eliz. The Sheriff or other 
Nan 8 365 


Habeas corpus. 


Vid. Bill pro confeſſo, 3, under 


bill. of 


Homine replegiando. 


1. The grandfather petitioned to 


be appointed guardian, in the 
room of the mother, to his 
grandſon, who was ſent abroad 
to be educated in the Romiſb re- 
ligion. The Court faid they 
could not appoint a guardian 
"till the infant was produced, 
but ordered a homine reple- 


giando againſt the perſon who 


. Carried him over. 249 


De ventre inſpiciendo, 


. The teſtator deviſed money to 


a charity on condition his ſon 
died without iflue male, the 
contigency happened. The wi- 
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dow in her Aer to an infor- 
mation for the charity, ſwore 
ſhe was with child, and the 
Court, in conformity to the 


_ writ, De ventre inſpiciendo, 


directed that the Maſter' ſh6uld 
1 two diſcreet matfrotis to 

pect her, and certify what 
condition PO. found her in. 


392 


2. On a petition for a writ De 


ventre infſpiciendo, it was or- 
dered according to the lady's 
conſent, that two ladies men- 
tioned in the order might in- 
ſpect her till ſhe came to town, 
of which the was to give no- 
tice, and then the writ was to 


iſſue. 394 


Supplicavit. 


1. The Maſter of the Rolls would 


not order a ſupplicavit quæ to 
be marked, becauſe there was 
no affidavit produced of the 
huſband's circumſtances, as a 
meaſure for him to go by. 


191 


2, But the Chancellor ordered a 


ſupplicavit to be marked, with- 
out affidavit, only upon enquiry 
of the huſband's circumſtances, 
from the ſolicitor for the wife. 
198 


Superſedeas 


Superſedeas of writs, c. 
Vid. Bankrupt, 4. 1deot, &c. 2, 3. 


a writ of error, on ſuggeſtion 
the plamtiff had given a releaſe 
of errors, and had agreed not 
to bring error, aſſt the Ex- 
chequer Chamber could try the 
releaſe, and the defendant had 
allowed the writ, by making 


the bail juſtify, 94 
2. This Court can ſuperſede a 


writ only for matter extrinſick, 
but if the writ is bad, the Court 


it is returned into, will quaſh it. and the cuſtom ſhall not operate 
202 on the ſurplus, 303 
FINIS. 


1. If an lnhebltane of Talk mats 


A Table of the Principal Matters, 449 


WxritiNGs and DEEDS. 


Vid. Trial, 1. Attorney, &c. 1, 


Redemption, &c. 8, under mori- 
1. The Court would not ſuperſede gage. 


d 


Yor x. 


a will, and executors, though 
the truſt of the ſurplus of his 
perſonal eſtate is not deviſed, 
yet this is a compleat will within 
the 4 and 5 of V. and A. 
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